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^His  volume  <;ontains  theOpkiions  delivered  inthe  Court  <tf 
<7bancery  sinoe  the  appointmeDt  of  the  present  Reporter.  It  em- 
braces the  Opinions  of  Chuiceilor  Pennington  from  the  com- 
mencement of  bis  term  of  office  to  the  close  of  the  last  year. 
The  previous  volume  of  the  New-Jersey  Chancery  Reports,  by 
Mr.  Saxton,  closes  with  the  opinions  delivered  at  July  term, 
1832.  The  cases  from  July  term,  1832,  to  October  term,  1837, 
inclusive,  remain  unpublished.  It  was  the  design  of  the  Re- 
porter to  have  published  those  opinions  before  the  publication  of 
the  present  volume,  in  order  that  the  Reports  might  have  been 
furnished  to  the  profession  in  a  regular  series.  But  the  execution 
of  that  purpose  has  been  prevented  by  the  impossibility  of  pro- 
curing in  season  all  the  opinions  delivered  during  that  period 
which  it  was  deemed  important  to  publish.  A  large  portion  of 
them  are  now  in  the  hands  of  the  Reporter,  and  will  be  pub- 
lished as  soon  as  the  requisite  number  can  be  obtained  to  com- 
plete the  volume. 

The  law  authorizing  the  appointment  of  the  Reporter  in 
-Chancery,  directs  the  publication,  also,  of  xases  decided  in  the 
Prerogative  Court  of  this  state.  The  few  cases  decided  in  that 
-court  which  were  deemed  of  sufficient  interest  to  warrant  their 
publication,  are  included  in  the  present  volume. 

Teen  TON,  30th  April,  1842. 
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CASES 


ADJUDGED   IN 


THE    COURT    OP    CHANCERY 


OF  THE  STATE  OF  NEW-JERSEY. 


JANUARY   TERM,  1838. 


WILLIAM  PCNNINGTON,  ESa-  CHANCfiliLiOR. 


James  Van  Riper  and  Philip  Van  Riper  v.  Adrian  Van 
Riper  and  Abraham  Van  Riper,  executors  of  Philip  Van 
Riper,  deceased. 

^  ^^gicy  wiU  be  presamed  to  be  a  satisfaction  of  a  demand  against  the  testa. 
tor,  where  there  are  no  circumstances  showing  a  different  intention. 

The  general  rule,  that  a  legacy  will  be  deemed  a  satisfaction  of  a  debt  due 
^m  the  testator  to  the  legatee,  is  not  favored,  and  applies  only  where  no 
Piciamption  to  the  contrary  can  be  drawn  from  the  face  of  the  will. 

vHiere  the  testator  by  his  will  directs  the  executors  **  to  pay  all  his  just  debts  ;** 
where  the  legacy  is  payable  when  the  legatee  arrives  at  age,  and  where  the 
^  is  in  a  measure  unliquidated,    the  legacy  is  no  satisfaction  of  the 

^  pftMnt  debt  can  never  be  satisfied  by  a  contingent  legacy. 

The  bill  was  filed  by  the  children  and  next  of  kin  of  Abraham 

?•  Van  Riper,  for  the  recovery  of  their  distributive  share  of  his 

*tolc.    It  charges,  that  Abraham  P.  Van  Riper  died  intestate  ; 

^  his  estate  came  to  the  hands  of  Philip  Van  Riper,  one  of  his 

^^nistrators ;  that  Philip  Van  Riper  afterwards  died,  having 

cittcuted  his  last  will  and  testament,  and  appointed  the  defendants 
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[Van  Ripers  v.  Van  Ripnr's  Executors.] 

his  executors.  The  bill  prays  an  account,  and  a  decree  for  the 
clear  residue  after  ihe  payment  of  debts.  The  answer  admits 
the  material  allegations  of  the  bill>  but  insists  that  the  claim  of 
the  complainants  was  satisfied  by  certain  devises  and  legacies  to 
them,  contained  in  the  last  will  of  the  said  Philip  Van  Riper. 
The  only  question  submitted  to  the  court  was,  whether  the  de- 
vises and  bequests  hi  the  will  operate  as  a  bar  to  the  complain- 
ants' demand.   . 

Frelinghuysen,  for  defendants,  cited  6  Ves,  369 ;  3  P.  W. 
353 ;  4  Ves.  464 ;  3  Ves,  535  ;  2  Vemoii,  484  ;  2  Atk.  521-2 ; 
3  Atk.  67,  97-8 ;  2  Brown's  Chan.  352,  530 ;  Preston  on  Le- 
gacies, 342-7 ;  4  Madd.  420. 

P.  Dickersofij  for  complainants,  cited  2  P.  W.  555;  1  P.  W. 
410;  1  Esp.  Rep.  187-8;  1  P.W.  300;  1  Atk.  428;  6  Ves. 
238 ;  3  .4/A'.  96,  98 ;  2  Atk.  300 ;  4  Ves.  383 ;  3  Atk.  65 ;  2  Ves. 
5ew.  63G;  2Salk.  508;  1  Dess.  314;  3  Ves.jr:  466. 

The  Chancellor.    Abraham  P.  Van  Riper  died  in  the  year 
1822,  intestate,  leaving  considerable  personal  estate,  and  more 
than  sufficient  for  the  payment  of  his  debts ;  and  leaving  also  the 
complainants,  his  next  of  kin,  entitled  to  the  same.     Philip  Yan 
Riper,  the  father  of  Abraham  P.  Van  Riper,  and  James  T.  Post, 
took  out  letters  of  administration  upon  the  estate  of  Abraham  P. 
Van  Riper,  made  and  filed  an  inventory  and  appraisement  there- 
of and  otherwise  took  the  charge  and  settlement  of  the  same ; 
but  both  died  without  rendering  any  account,  or  finally  settling 
up  the  business.     The  bill  charges,  that  Philip  Van  Riper  was 
the  active  man  in  the  management  of  the  business,  and  collected 
considerable  sums  of  money,  which  he  never  paid  over  to  the 
complainants.     Philip  Van  Riper  died  in  the  year  1834,  leaving 
a  last  will  and  testament,  and  thereia  appointed  the  defendants 
executors  thereof;  who  proved  the  said  will,  and  took  upon 
themselves  the  execution  thereof.     The  bill  seeks  an  account 
of  tlie  defendants  as  such  executors,  of  the  estate  of  Abraham  P. 
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Van  Riper  ia  the  hands  of  their  testator,  and  prays  a  decree  for 
the  payment  to  the  complainants  of  the  clear  residue  of  tlie  estate 
of  their  father,  Abraham  P.  Van  Riper,  as  upon  such  account 
shall  appear  to  be  due  to  them.  The  defendants  have  answered, 
admitiing  these  facts;  but  insist,  that  by  the  will  of  Philip  Yan 
Riper,  he  devised  to  the  complainants  certaki  lands,  and  also  be- 
queathed to  each  of  them  a  legacy  of  five  hundred  dollars.  That 
the«ekgQcies  greatly  exceed  -the  amount  due  the  complainants 
from  Philip  Van  Riper,  as  tl>e  administrator  of  their  father ;  and 
that,  by  the  said  will,  the  complainants  are  made  residuary  le- 
gatees, each,  of  one  equal  fifth  part  of  the  testator's  estate.  It 
is  insisted,  that  these  several  devises  and  bequests  to  the  com- 
plaiDants,  and  particularly  the  legacy  of  five  hundred  tloUars  to 
each  of  them,  are  in  satisfaction  of  the  complainants'  demand  in 
this  cause ;  and  I  am  desired  by  counsel  to  decide  this  question 
aloae. 

The  general  principle  is  well  settled,  that  a  legacy  will  be 
presumed  to  be  a  satisfaction  of  a  demand  against  the  testator. 
This  is  the  rule  where  there  are  no  circumstances  in  the  case,  or 
upon  the  face  of  the  will,  showing  a  different  intention.  The 
rule  is  founded  on  the  presumption  that  such  was  the  intention^ 
of  the  testator.  For  the  general  rule,  I  refer  to  Preston  on  Le- 
gacies, 339,  342,  and  347 ;  6  Vesey,  321  ;  3  Peere  Williafns, 
353;  2  Vernon,  484 ;  2  Atkyns,  52U2  ;  3  Aikyiis,  68,  97. 

While  the  general  rule  of  ademption  is  tbus  well  settled,  and 
M I  think  a  v«ry  proper  and  just  one  in  many  cases,  it  is  very 
•hervable  that  courts  do  not  favor  it  much,  and  have  refused  to 
extend  it  any  further  than  to  the  simple  case  of  considering  it  as 
tttisfaction  where  no  presumption  to  the  contrary  can  be  drawn 
from  the  face  of  the  will.  This  disinclination  to  the  rule  is  mani- 
fested in  what  is  said  by  the  court  in  the  cases  just  referred  to  in 
Peere  Williams  and  3  Atkyns.  They  seem  not  only  willing, 
hut  desirous  of  laying  hold  of  any  circumstances  to  take  the  case 
out  of  the  general  rule.  The  lord  chancellor,  in  the  last  case 
*Hed,  uses  this  strong  language  :  "  In  later  cases  the  court  have 
«id  this  doctrine  has  been  carried  too  far,  for  legacies  naturally 
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imply  a  bounty ;  and  therefore,  though  the  court  of  late  liave  not 
altogether  disavowed  this  doctrine  of  satisfaction,  yet  they  have 
been  very  inclinable  to  lay  hold  of  any  circumstances  to  distin- 
guish the  latter  from  former  cases." 

In  1  AtkyjiSj  428,  it  was  held  that  a  devise  of  land  could  not 
be  taken  in  satisfaction  for  money. 

In  1  Peere  Williams,  410,  which  is  a  strong  case  on  this 
subject,  the  lord  chancellor  took  the  case  out  of  the  general  rule, 
(which  was  fully  admitted,)  on  the  ground  that  the  will  directed 
"  all  the  testator's  debts  and  legacies  to  be  paid." 

fn  1  Esp,  Cases^  188,  lord  Kenyon  ruled  that  a  legacy  was 
never  deemed  a  satisfaction  of  an  unliquidated  demand ;  and  in 
2  Atkyjis,  300,  it  was  held,  that  the  fact  of  the  legacy  beiiig  con- 
tingent took  the  case  out  of  the  general  rule. 

While  I  admit  the  force  and  propriety  of  the  general  rule,  as  I 
have  stated  it,  and  of  the  exceptions  which  have  fiom  time  to 
time  been  taken,  in  looking  into  the  will  now  before  the  court  I 
have  no  hesitation  in  arriving  at  the  conclusion,  that  the  devises 
and  bequests  there  made  to  the  complainants,  were  never  intended 
by  the  testator  as  a  satisfaction  of  tlie  demand  made  in  this  ac- 
tion. 

In  the  first  place,  the  testator  in  express  words  directs  bis  ex- 
ecutors to  pay  all  his  just  debts.  In  the  second  place,  in  the  de- 
vise to  the  complainants  of  the  lands,  the  will  directs  the  division 
to  be  made  between  them  when  Philip  should  arrive  at  age, 
when  he  was  to  take  possession  of  his  share ;  and  in  like  man- 
ner with  James,  when  he  should  arrive  at  age  ;  and  in  the  mean 
time  the  executors  to  receive  the  rents,  and  out  of  his  estate 
generally  to  give  them  a  good  common  education  and  trades. 
The  five  hundred  dollars  was  not  to  be  paid  to  them  till  they  se- 
verally arrived  at  age.  All  the  cases  agree,  that  a  present  debt 
can  never  be  satisfied  by  a  contingent  legacy.  Nor  can  there  be 
any  reasonable  presumption  that  this  testator  ever  intended  to 
pay  a  demand  due  at  the  time,  by  legacies  to  be  payable  at  a  fu- 
ture day.  The  debt  may  also  be  considered  in  this  case  in  a 
measure  as  unliquidated ;  he  had  never  settled  his  accounts  as 
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administrator.     They  are  all  open  to  this  day,  and  it  seems  from 
ihc  answer  of  these  defendants,  that  they  have  considerable  diffi- 
culty in  ascertaining  how  much  the  balance  due  is.     This  case 
is  in  my  judgment  made  stronger,  from  the  fact,  that  tlie  debt 
due  by  the  testator  was  not  in  his  own  personal  right,  but  as  the 
Tepresentaiive  of  another  man^s  estate.     From  all  these  circum- 
stances, it  would  be  going  too  far,  and  pressing  the  rule  beyond 
its  proper  limits,  to  consider  the  provisions  made  in  this  will  in 
the  light  of  a  satisfaction  to  the  complainants. 

I  shall  therefore  direct  a  reference  to  a  master,  to  state  an  ao- 
couDl,  as  prayed  by  the  bill. 


AsHBEL  W.  Corey  v.  William  T.  Voorhies  and  Charles 

F.  Voorhies. 

It  if  reqittiiite  that  the  party  obtaining  an  injunction  ute  due  diligence  in  ex. 
pediting  hit  cause ;  and  if  the  complainant  is  guilty  of  gross  neglect  in  pro. 
c^^g  with  his  suit,  the  injunction  will  be  dissolved. 

It  ii  no  ground  for  the  dissolution  of  an  injunction,  that  the  subpoena  could 
i^i  be  lerred ;  nor,  that  the  injunction  itself  was  served  illegally,  or  without 
tiie  jarisdiction  of  the  coiirt. 

Upon  a  motion  to  dissolve  an  injunction  on  the  ground  that  the  subpoena  hae 
not  been  served,  the  sheriff's  return  to  the  subpoena  is  conclusive,  and  can. 
sot  be  contradicted  by  affidavits,  unless  collusion  be  shown  between  the 
thBtiS  and  the  complainant  or  his  solicitor. 

This  bill,  which  was  for  an  injunction,  was  filed  on  the  26tli 

of  August,  1837,  and  contained  the  usual  prayer  for  a  subpcena. 

A  subpcBna  had  been  issued,  returnable  to  the  term  of  October, 

1S37,  and  returned  by  the  sheriff  of  Essex,  that  the  defendants 

could  not  be  found  in  his  county  to  be  served  with  process,  with 

the  usual  affidavit  of  non-residence.     At  the  same  term  an  order 

of  publication  was  made.     An  injunction,  pursuant  to  the  prayer 

of  the  bill,  had  been  issued  and  served  upon  the  defendants  in 

the  state  of  New-York. 
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R.  Van  Arsdale,  for  the  defendants,  now  moved  to  dissolve  t 
injunction,  and  in  support  of  his  motion  read  the  uffidnvits  oft 
dcfendnrits.  He  also  cited  1  Grants  Ch,  Pntc.  76,  329 ;  1  H 
toards^s  Rep,  631 ;  1  Privets  Rep.  92 ;  3  Brown's  Chan.  Re 
476;  18  Vescj/,  jr,  471 ;  tfalstetPs  Dig.  178;  1  Yes,  and  . 
419;  4  Pa7g-e,  439,  425. 

The  grounds  of  the  application  sufficiently  appear  in  the  opi 
ion  of  the  chancellor. 

A.  Whitehead^  contra. 

The  Chancellor.  R.  Van  Arsdale,  in  behalf  of  the  d< 
fendants,  moved  to  dissolve  the  injunction  issued  in  this  caus* 
•on  thiee  (grounds  : — 1.  Because  the  defendants  had  never  l)ee 
served  with  a  snbpa'ua :  2.  JBecause  the  injunction  was  serve 
out  of  this  state  and  in  the  state  of  New-York ;  and  3.  Becauf 
xhe  original  injunction  was  not  shown  to  the  paity  at  the  time  i 
the  service. 

As  to  the  first  ground  : — According  to  the  Englisli  practice, 
8ubpa?na  is  required  in  many  cases  to  be  served  before  the  app 
cation  for  an  injunction  can  be  made,  and  in  fact  will  not  th< 
be  allowed  until  answer  or  default  in  the  party  in  not  appearin 
In  all  such  cases,  it  becomes  very  important  to  know  that  tl 
subpoena  has  been  issued  and  served.  Under  our  practice  injur 
tions  are  issued  on  filing  the  bill,  and  before  issuing  a  subpcei 
or  waiting  for  an  answer.  The  only  requirement  which  t! 
court  can  make  on  the  party  obtaining  the  injunction,  is,  that 
use  due  diligence  in  expediting  his  cause.  Nothing  could  wo 
greater  injustice,  than  to  allow  a  party  to  obtain  an  injunctic 
and  then  let  bis  cause  sleep.  It  was  accordingly  decided  ^ 
chancellor  Williamson,  at  April  term,  1829,  (see  a  reference 
this  case  in  Halsied^s  Digest,  178,)  that  a  party  must  take  c 
a  subpcena  on  taking  out  an  injunction,  and  that  he  would  d 
solve  an  injunction  if  that  practice  was  not  adopted.  The  sat 
rule  would  apply  to  any  other  case  of  gross  neglect  on  the  pi 
of  the  complainant  to  progress  in  his  suit. 


^ 
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Id  the  present  case,  it  is  agreed  by  counsel  on  the  argument, 
that  the  bill  was  filed  on  the  26tli  day  of  August,  a  subpoena 
taken  out  returnable  to  the  next  stated  term  of  the  court,  and 
Rlurned  by  the  sheriff  of  the  county  of  Essex  that  the  defen- 
daols  could  not  be  found  in  his  county  lo  be  served  with  process, 
with  his  affidavit  in  the  usual  form  of  their  being  absent  defen- 
dants miding  in  the  state  of  NeW-York ;  and  that  an  order  of 
publication  was  made  at  the  term  to  which  the  subpoena  was  re- 
turaed.    What  could  the  complainant  have  done  more  ? 

The  defendants  have  severally  made  affidavit  that  they  have 
not  been  served  with  a  subpcena ;  and  one  of  them,  that  since 
iling  the  bill  he  has  repeatedly  been  in  the  county  of  Essex. 
These  affidavits  do  not  vary  the  case.  The  return  of  the  sheriff 
[  should  be  conclusive  for  the  present  purpose,  unless  some  collusion 
is  shown  to  exist  between  the  sheriff  and  the  complainant  or  his 
solicitor,  which  is  not  pretended.  Besides,  all  that  the  defendants 
swear  to  may  be  perfectly  true,  and  the  sheriff  never  have  seen 
the  defendants  in  his  county  or  been  able  to  make  personal  ser- 
vice on  them  or  either  of  them.  I  cannot,  therefore,  as  the  com- 
plainant seems  to  have  done  all  in  his  power  to  progress  with  his 
suit,  according  to  the  practice  of  the  court,  sustain  the  motion  on 
ihc  ground  that  the  subpcpna  was  not  served. 

As  to  the  second  and  third  reasons,  they  cannot  lay  the  foun- 
dation for  dissolving  an  injunction.  If  the  injunction  has  been 
served  out  of  the  jurisdiction  of  the  court,  and  in  a  manner  not 
conformable  to  the  settled  practice,  that  may  all  be  very  proper  to 
urge  on  a  motion  for  an  attacliment  for  a  contempt  in  case  of 
disobedience  to  its  requirements,  but  cannot  be  a  reason  for  set- 

• 

^og  aside  tlie  injunction  and  order.  There  are  cases  where  the 
party  will  be  considered  in  contempt  when  the  injunction  was 
not  regularly  served,  provided  they  were  present  in  court  at  the 
time  it  was  ordered,  or  had  other  certain  knowledge  that  the 
same  hod  been  ordered.     The  motion  therefoie  must  be  denied. 
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Joseph  V,  Wiiitenack  and  Henry  Whitenack  v.  Uria^ 

Stryker  and  John  H.  Voorhies. 

Tlie  presumption  of  law  is  in  favor  of  testamentary  capacity,  and  he  wh<r 
insists  on  the  contrary  has  the  burden  of  proof,  except  where  insanity  in 
the  testator  has  been  shown  to  exist  at  a  time  previous  to  the  execution  of 
the  will ;  in  that  case  the  onus  is  sliiflcd,  and  the  party  offering  the  will  is 
bound  to  show  that  it  was  executed  at  a  lucid  interval. 

The  time  of  the  execution  of  the  will  is  the  material  period  to  which  the  court 
must  look  to  ascertain  the  state  of  mind  of  the  testator ;  and  although  it  ii 
competent  evidence  to  show  the  state  of  the  testator's  mind  at  anytime  pre- 
vious or  subsequent  to  the  execution  of  the  will,  yet  such  proof  is  always 
liable  to  be  overcome  by  satisfactory  evidence  that  the  testator,  at  the  time 
he  executed  the  writing,  had  the  possession  of  his  faculties. 

The  testamentary  witnesses,  their  opinions,  and  the  facts  they  state  as  occur, 
ring  at  the  time  of  the  execution  of  the  writing,  are  to  be  particularly  re- 
garded by  the  court. 

The  opinions  of  witnesses  other  than  the  testamentary,  as  to  the  capacity  of 
the  testator,  are  to  be  received  as  the  slightest  kind  of  evidence,  except  so 
far  as  those  opinions  are  based  on  facts  and  occurrences  which  are  detailed 
before  tlie  court. 

Witnesses  are  to  state  the  facts ;  and  it  is  the  business  of  the  court,  from  those 
(acts,  to  pronounce  the  opinion,  upon  settled  rules  and  guides,  whether  ths 
testator  is  competent  or  not. 
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Old  age,  fiiilare  of  memoiy,  and  even  drunkenness,  do  not  of  thomselyos 
Decenarilj  take  away  a  testator's  capacity.  He  may  be  ever  so  aged,  very 
infirm  in  body,  and  in  habits  of  intemperance,  and  yet  in  the  eye  of  the 
law  possess  that  sound  mind  necessary  to  a  disposition  of  his  estate. 

Itiinotrndispensable  that  the  party  ofiering  a  will  or  codicil  for  probate  pro* 
dace  all  tht  witnesses,  proTided  those  produced  prove  its  due  and  legal  exe« 

cation. 

The  witneaes  most  attest  the  will  at  the  request  of  the  testator,  but  it  is  not 
neoemiy  that  the  testator  should  openly  make  the  request.  His  acquies- 
eenn  when  the  witnesses  are  called  in  for  that  purpose  by  another,  is  suffi. 

dent. 

Upon  a  question  of  capacity,  an  inquisition  of  lunacy  is  competent  but  not 
concIonTe  eridence. 

In  cam  of  doubt,  requiring  full  JnTestigation,  costs  before  the  orphan's  court, 
ud  also  the  costs  of  appeal,  with  reasonable  counsel  fees  on  the  hearing, 
will  be  directed  to  be  paid  out  of  the  testator's  estate. 

Tbis  case  came  before  the  court  upon  an  appeal  from  the 
feree  of  the  orphan's  court  of  the  county  of  Somerset.     On  the 
'tttb  of  Abraham  Whitenack,  of  said  county,  three  writings 
were  presented  to  the  surrogate  for  probate ;  one  purporting  to  be 
the  lost  will  and  testament  of  Abraham  Whitenack,  bearing  date 
(he  23d  day  of  March,  1830;  one  purporting  to  be  a  codicil  to 
that  will,  bearing  date  the  31st  day  of  August,  1S33 ;  and  another, 
purporting  to  be  a  second  or  further  codicil,  bearing  date  the  1 1  ih 
day  of  August,  1835.     A  caveat  against  the  probate  of  any  of 
the  said  paper  writings,  was  filed  by  Urias  Stryker  and  John  H. 
Vborhies,  sons-in-law  of  the  testator,  and  the  respondents  in  this 
court.    Many  witnesses  were  examined  before  the  orphan's  court, 
counsel  were  heard,  and  at  January  term,   1837,  a  decree  of 
that  court  was  made,  admitting  the  paper  writing  purporting  to 
be  the  last  will  and  testament  to  probate,  and  rejecting  both  the 
codkils.     The  orphan's  court  further  directed  the  costs  to  be  paid 
9Ut  of  the  testator's  estate.     The  decision  of  the  orphan's  court  as 
o  the  will  was  acquiesced  in^  but  an  appeal  was  taken  from  that 
leciaion  so  far  as  it  relates  to  the  two  codicils.     The  (]uestion 
ame  before  tliis  court  upon  the  validity  of  the  ilrst  and  second 
:<idicili. 
3 
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Frelhighuysen^  for  appellants. 

In  investigating  the  question  of  testamentary  capacity,  the 
time  of  executing  the  will  is  principally  to  be  regarded,  and  the 
testamentary  witnesses  are  the  most  important.  4  Wash.  C  C  R, 
262,  268 ;  11  Ves.jr.  11 ;  19  Ibid,  494 ;  5  Cond.  Eccles.  Rep. 
411 ;  1  Ibid,  47 ;  2  Ibid,  371 ;  3  Siark.  Ev,  1707,  n.  2. 

The  presumption  of  law  is  in  favor  of  capacity,  and  against 
fraud.  4  Wash.  C.  C.  R.  269;  1  Swi7ib.  122;  1  Ibid,  132, 
sec.  5,  6. 

Old  age,  of  itself,  will  not  render  a  testator  incompetent;  nor 
drunkenness,  unless  he  be  at  the  time  under  its  immediate  influ- 
ence.    3  Siar/c.  Ev.  1703,  n.  1 ;  5  John.  Ch.  Rep.  158. 

Failure  of  memory  is  no  ground  of  objection  to  a  testator's  ca- 
pacity, unless  it  extend  to  a  knowledge  of  his  family  and  friends. 
It  is  enough  that  the  testator  understands  the  business  in  which 
he  is  engaged.  3  Stark.  Ev.  1705,  w.  1 ;  8  Mass.  371 ;  3  Serg, 
and  R.  267  ;  2  Phill  Ev.  191 ;  Swinb.  187,  164,  sec.  10  and 
11 ;  2  Southard,  675 ;  4  Wash.  C.  C.  R.  267. 

A  man  may  by  fair  argument  or  persuasion  induce  another  to 
make  a  will  in  his  favor.     3  Stark.  Ev.  1707,  n.  1. 

The  influence  to  impair  a  will  must  be  coercive  and  forcible. 
3  Cond.  Eccles.  Rep.  254 ;  1  Ibid,  336 ;  2  Law  Library,  209, 
202,  WyatCs  ca^e. 

The  inquisition  of  lunacy  against  the  testator  is  not  conclusive 
as  to  his  capacity  to  make  a  will.  Highmore  on  Lunacy,  34 ; 
Z  Stark.  1702,  n.  1,  1707. 

The  mere  opinions  of  witnesses,  other  than  the  testamentary 
witnesses,  are  not  to  be  regarded.    3  Stark.  1707,  n.  2. 

W.  Thomson  and  Ilariwell,  for  respondents,  contra. 

They  cited  Rev.  Laws,  224,  sec.  3;  Ibid,  7,  sec.  2;  2  Law 
Library,  203,  {Shelford  on  Lunatics ;)  Ibid,  4,  180  ;  Phill. 
Ev.  434 ;  2  Bl.  Coin.  282,  in  notes  ;  2  Law  Library,  162,  9 ; 
6  John.  Ch.  375;  2  Law  Library,  76,  41;  8  Mass.  371; 
Beck's  Med.  Jur,  366-7,  356. 


ii 
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They  insisted  that  the  inquisition  must  be  overcome  by  proof. 
5  HaU.  217, 

That  all  the  attesting  witnesses  must  be  examined,  and  it 
miist appear  that  they  subscribed  as  witnesses,  at  (he  request  of 
tke  testator.     2  Chitty's  Blac.  302-3  ;  3  Stark.  Ev.  1 692. 

Neviu^  in  reply. 

The  Oadinary.     The  principles  of  law  applicable  to  cases 
of  this  character  have  become  well  settled,  and  it  is  very  impor- 
tant (0  adhere  to  those  rules  which  long  experience  has  fully 
tested  to  be  wise,  in  considering  so  important  a  question  as  that 
of  the  capacity  of  a  testator.     The  following  general  rules  and 
priociples  (and  which  are  all  that  are  necessary  to  be  ascertained 
for  the  purposes  of  this  cause)  may,  1  think,  be  considered  as 
well  settled.     In  feet,  upon  the  hearing  there  seemed  to  be  no 
difference  anioog  the  counsel  as  to  the  general  principles  of  law, 
hit  the  case  turned  mainly  on  the  evidence.     The  first  principle 
is,  that  the  presumption  of  law  is  in  favor  of  capacity,  and  that 
he  who  insists  on  the  contrary  has  the  burden  of  proof,  except 
where  iosanity  in  the  testator  has  been  shown  to  exist  at  a  time 
previous  to  the  execution  of  the  will ;  in  that  case  the  onus  is 
shifted,  and  the  party  ofTering  the  will  is  bound  to  show  that  it 
was  executed«at  a  lucid  interval.     2.  That  the  time  of  the  exe- 
cation  of  the  will  is  the  material  period  to  which  the  court  must 
look,  to  ascertain  the  state  of  mind  of  the  testator ;  that  although 
it  is  competent  evidence  to  show  the  testator's  mind  at  any  time 
pRviogs  or  subsequent  to  the  execution  of  the  will,  yet  such 
proof  is  always  liable  to  be  overcome  if  it  be  satisfactorily  shown 
that  the  testator,  at  the  time  he  executed  the  writing,  had  the 
possession  of  his  faculties.     3.  That  of  all  the  witnesses  the  tes- 
tamentary witnesses,  and  their  opinions,  and  the  facts  they  state 
as  occurring  at  the  time,  are  to  be  particularly  regarded  by  the 
court     They  are  placed  around  the  testator  for  the  very  purpose 
^  attesting,  after  his  death,  to  the  circumstances  under  which 
80  solemn  an  instrument  is  executed.    4.  That  the  opinions  of 
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"witnesses  other  than  the  testamentary  witnesses,  as  to  the  capa< 
of  the  testator,  are  to  be  received  as  the  slightest  kind  of  < 
dence,  except  so  far  as  those  opinions  are  based  on  facts  and 
currences  which  are  detailed  before  tlie  court.  It  is  most  evid< 
that  if  the  meie  opinion  of  a  witness  as  to  the  testator's  capac 
was  to  prevail,  it  would  become  necessary  for  the  court  to  becc 
acquainted  with  the  witnesses  themselves ;  for  while  the  v; 
of  such  a  question  which  a  man  of  strong  clear  mind  and  kn< 
ledge  might  take,  would  be  very  important,  that  of  another  ( 
different  character  would  have  very  little  weight.  Besides 
will  be  found  that  every  witness  has  a  standard  of  capacity 
his  own,  and  he  judges  all  cases  by  that  rule.  Witnesses  an 
state  the  facts,  and  it  is  the  business  of  the  court  from  those  k 
to  pronounce  the  opinion,  upon  settled  rules  and  guides,  whet 
the  testator  is  competent  or  not.  And  5.  That  old  age,  failur 
memory,  and  even  drunkenness,  do  not  of  themselves  necei 
rily  take  away  a  testator's  capacity.  He  may  be  ever  so  aj 
very  infirm  in  body,  and  in  habits  of  intemperance,  and  yet 
the  eye  of  the  law  possess  that  sound  mind  necessary  to  a  dii 
sition  of  his  estate. 

These  principles  will  be  found  to  be  fully  supported,  and  n 
at  large,  in  the  following  cases : — 4  Washington  Cir,  Ct.  . 
ports,  262,  9 ;  11  Vesey,  11 ;  5  Cond.  Eccles.  Rep.  411 ;  I  /J 
47 ;  2  Ibid,  371 ;  1  Swinb.  122 ;  5  John.  Ch.  158-9 ;  2  P 
lips  on  Evidence,  191 ;  8  Mass.  371. 

Holding  myself  bound  by  these  rules,  and  which  must 
prove  themselves  to  the  judgment  of  every  man,  1  come  to  < 
sider  the  main  question  in  the  cause :  Was  the  testator,  at 
time  he  executed  the  two  codicils  in  question,  of  sound  and 
posing  mind  and  memory  ? 

The  first  witness  whose  evidence  I  shall  consider,  is  Nicb 
Williamson.  He  is  a  witness  to  both  the  codicils,  and  a  neigh 
of  the  testator.  He  says  the  testator  executed  the  first  and  sec 
codicils  in  his  presence,  and  in  the  presence  of  the  other  subf 
bing  witnesses ;  that  he  frequently  called  to  see  tlie  testator  i 
neighbor^  and  never  perceived  his  mind  failed  him.     He  can 
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say  whether  he  was  sent  for,  or  came  in  accidentally  at  the  time 
of  executing  the  first  codicil.    The  testator  informed  him  that  he 
had  been  to  Somerville  and  consulted  governor  Vroom  about 
QQaking  a  codicil  to  his  will,  and  not  having  the  will  with  him, 
the  governor  told  him  that  he  would  write  a  codicil  and  send  him. 
be  handed  to  witness  the  copy  of  the  codicil  which  tbe  governor 
liad  drawn,  and  requested  him  to  draw  one  according  to  that 
lorm,  which  he  did  at  once,  and  having  first  read  it  to  the  testator 
asked  him  if  it  was  right,  and  he  said  it  was.     He  said  the 
jfovernor  told  him  if  there  was  room  enough  on  the  will,  he 
night  write  the  codicil  on  it,  if  not  it  might  be  written  on  a  sep- 
arate paper  and  annexed  to  it.    The  testator  explained  to  him  his 
reasons  for  making  this  first  codicil.     One  of  bis  executors  was 
dead,  and  another  he  wished  changed.      He  wanted    Henry 
Whitenack  in  the  place  of  judge  Stryker.    He  said  judge  Stryker 
had  not  used  him  well ;  that  he  had  requested  the  judge  to  do 
some  business  for  him  which  he  had  not  done,  and  further  that 
he  had  not  paid  that  respect  to  him  which  he  thought  was  due 
him.     The  witness  says  he  had  considerable  conversation  with 
testator  on  that  occasion  ;  he  seemed  impressed  that  if  judge  Stry-r 
ker  was  continued  executor,  things  would  not  work  well  with  his 
estate.     They  talked  about  the  revolutionary  war.    Testator  told 
him  that  when  the  enemy  were  at  Brunswick  he  acted  as  pilot 
to  scouting  parties ;  that  the  enemy  found  it  out,  and  he  dare  not 
slay  at  home  at  night.     He  says  he  expressed  himself  rationally. 
Witness  says  testator  was  as  sane  as  when  they  were  young  men 
together.     He  appeared  to  understand  perfectly  the  situation  and 
circumstances  of  his  family,  and  the  disposition  of  his  property. 
Testator  wrote  his  own   name  to  the   first  codicil,   and   pub- 
lished and  declared  the  same  as  his  codicil.     Witness  thinks  Mr. 
Baird  came  for  him  when  second  codicil  was  executed.     That 
testator,  about  a  week  before,  had  told  witness  he  meant  to  alter 
his  will  as  it  is  altered  in  the  second  codicil ;  that  he  meant  to 
have  it  done  by  a  lawyer,  as  it  was  important  to  his  family.    He 
then  stated  his  reasons ;  that  he  had  an  estate  he  had  worked 
hard  for,  and  he  could  not  bear  to  see  it  squandered  in  tlie  way 
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he  saw  it  was  going  by  his  sons-in-law.  That  the  way  they 
were  going  on,  they  would  spend  all  in  a  short  time.  He  wished 
his  daughters  to  have  a  living,  and  his  estate  to  go  to  his  grand- 
children in  remembrance  of  what  he  had  done.  He  dwelt  or 
ibe  idea  that  his  sons-in-law  wanted  to  make  him  out  an  idiot 
Testator  evinced  no  want  of  understanding.  Said  he  had  beet 
advised  to  cut  off  his  sons-in-law,  but  he  would  not.  They  wen 
^11  bis  children.  The  sons-in-law  had  used  him  ill,  but  he  want 
ed  to  distribute  bis  property  equally  among  his  children.  At  the 
^ime  of  executing  the  second  codicil,  witness  says  testator  repeat 
ed  the  same  things.  At  the  execution  of  the  second  codicil,  i 
was  read  to  testator  by  the  witness,  and  he  was  asked  if  it  wai 
as  he  wanted,  and  he  said  it  was.  Testator  then  signed.  A 
that  time  witness  says  testator  had  his  reason  as  well  as  ever,  o 
be  should  never  have  witnessed  the  codicil.  There  was  conside 
Table  conversation.  Witness  knew  testator  near  fifty  years,  an< 
lived  within  a  mile  of  him  for  thirty  years  immediately  preceding 
his  death.  He  went  to  see  him  often ;  for  the  last  eight  or  ter 
years,  every  three  or  four  months.  Testator  was  poor  in  bodilj 
health  for  the  last  years  of  his  life ;  was  subject  to  the  asthma 
He  was  close  in  money  matters.  Witness  drew  leases  of  land: 
for  testator  every  winter  down  to  the  one  preceding  his  death 
He  dictated  the  terms  very  accurately^  he  did  so  to  the  last.  H< 
"Was  a  man  who  could  see  a  great  many  faults  in  others.  Th< 
witness  took  charge  of  the  will  and  codicils  at  request  of  testator 
He  said  he  lived  among  strangers.  Witness  always  considerec 
testator  as  competent  to  transact  his  worldly  bu^ness. 

The  next  witness  is  Albert  Saums ;  who  states,  that  he  saw 
testator  execute  the  first  codicil ;  that  it  was  done  in  his  presence 
and  in  that  of  the  other  subscribing  witnesses,  and  at  the  lime  i 
purports  to  have  been  executed.  The  three  witnesses  were  pre 
sent  at  the  time.  He  was  asked  by  Mr.  Williamson  (the  las 
witness)  to  witness  the  will.  The  testator  said  that  one  of  his  exe 
cutors  would  not  do  business  for  him  when  he  was  alive.  Witness 
was  there  about  half  an  hour.  Testator  published  and  pronoun 
ced  the  writing  to  be  his  codicil.   Witness  says  he  worked  on  tlu 
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^rm  where  testator  lived.     Testator  would  walk  round  and  talk 

^itb  him  often.     The  first  codicil  was  executed  the  first  season 

witness  worked  there.     Testator  talked  about  ordinary  matters, 

And  appeared  to  have  his  reason.     Mr.  Williamson  read  codicil 

U>  testator.     Witness  would  have  been  willing  to  transact  any 

business  with  testator.     On  one  occasion  he  set  witness  right  in 

regard  to  placing  a  beam  in  the  cider-house,  and  gave  his  reasons 

lor  iL    Witness  worked  there  two  seasons,  and  the  first  codicil 

^was  made  about  a  week  after  he  first  came  there.     Testator  was 

careful  to  prevent  waste  on  the  place.     Testator  was  close  in  his 

dealings.     He  has  known  him  twelve  or  fifteen  years.    Witness 

cannot  say  he  ever  thought  the  old  man's  mind  failed  him.     At 

che  time  of  executing  the  first  codicil  testator  was  as  well  as  usual, 

-walking  about  the  room. 

These  are  the  only  witnesses  examined  to  the  first  codicil, 
rrhey  are  both  agreed  in  their  testimony,  and  clear  as  to  capaci- 
l.y.    They  state  many  facts,  and  give  a  rational  account  of  the 
numuer  of  its  execution.     The  third  witness,  Barney  Rynear- 
8on,  was  not  produced  as  a  witness,  and  by  the  papers  no  reason 
is  assigned  for  his  not  being  produced,  though  something  was 
said  on  that  subject  by  counsel  on  the  argument.     It  was  insist- 
ed by  the  caveators  that  this  codicil  could  not  be  proved  without 
the  production  of  all  the  witnesses.     I  cannot  think  it  indispen- 
sable to  produce  all  the  witnesses,  provided  those  produced  make 
out  a  due  and  legal  execution  of  the  wiil.     It  would  certainly 
have  been  open  to  the  caveators  to  have  produced  him,  could 
they  have  varied  the  case  by  so  doing.     It  was  also  contended, 
that  the  witnesses  must  attest  the  will  at  the  request  of  the  testa- 
tor.   This  is  certainly  true ;  but  it  is  not  necessary  to  make  out 
that  request,  that  the  testator  should  openly  make  the  request. 
If  it  be  done  by  his  cheerful  acquiescence  when  the  witnesses  are 
called  in  for  that  purpose,  as  in  this  case,  by  the  friend  of  the 
testator,  who  had  first  completed  the  writing,  and  was  himself  a 
Y      witness,  it  is  sufficient. 

\        John  Atkinson  is  a  witness  with  Nicholas  Williamson  (whose 
1     evidence  has  already  been  considered)  to  the  second  codicil.     He 
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states  that  it  was  executed  in  his  presence,  and  that  of  the  othei 
subscribing  witnesses,  at  the  time  it  bears  date.  Joseph,  the  tes 
tator's  son,  came  for  him.  Testator  was  laboring  at  the  time 
under  a  fit  of  the  asthma.  Mr.  Williamson  read  paper  to  testa 
tor.  Witness  lived,  for  twenty  last  years,  within  a  quarter  of  i 
mile  of  testator,  and  has  known  him  thirty-five  years.  Has 
been  in  the  habit  of  seeing  and  talking  with  him  often.  Testa 
tor,  at  the  time  this  codicil  was  executed,  was  asked  if  he  want 
cd  to  hear  the  original  will  read :  he  said  yes,  and  it  was  reac 
to  him.  When  the  codicil  was  read  to  him,  Mr.  Williamson  ask 
ed  him  if  it  was  all  correct  as  he  wished  it,  and  he  said  it  was 
Before  witness  attested  the  paper,  he  asked  testator  his  reasot 
for  making  the  change.  He  said  his  sons-in-law  were  spending 
his  property,  and  he  wished  his  daughters  and  grand-children  U 
have  some  benefit  from  it.  Witness  talked  no  further  at  tha 
time  with  testator,  but  he  appeared  to  him  to  understand  Avha 
he  was  about.  There  was  a  codicil  presented  to  testator  a  fe^ 
days  before,  but  he  refused  to  sign  it,  saying  it  was  not  right 
This  was  the  one  brought  by  Mr.  Vroom.  Testator  always  ap 
pearcd  to  understand  his  affairs.  Witness  staid  with  testatoi 
sometimes  all  night.  Considered  him  capable  of  making  bar 
gains,  and  always  understood  his  own  interest. 

Cornelius  M'Colm.  This  is  the  third  witness  to  second  codi 
cil.  This  witness  sustains  the  other  w^itnesses  as  to  the  execu 
tion  of  this  codicil.  He  was  called  there  by  Joseph,  but  Josepl 
did  not  remain  in  the  room  at  the  time  of  the  execution.  H< 
was  there  about  half  an  hour.  Has  known  testator  thirty  years 
having  lived  all  that  time  about  one  and  a  half  miles  from  him 
Says  he  has  been  afHicted  at  times,  as  long  as  he  has  knowr 
him,  with  the  asthma.  At  intervals  he  would  be  quite  smart 
Witness  considers  testator,  at  the  time  of  executing  this  codi 
cil,  as  capable  of  making  a  will  and  disposing  of  his  property  ai 
he  ever  was.  The  witness  stated  a  number  of  families  Josepl 
must  have  passed  by  in  coming  for  the  witness,  living  betweer 
his  house  and  testator's. 

Tliese  are  the  subscribing  witnesses  to  the  second  codicil  witl 
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Akliolas  Williamson.     They  oil  agree  in  the  main  facts — in  the 

manner  of  the  execution,  and  in  the  capacity  of  the  testator. 

They  are  neighbors,  familiar  with  him  and  his  ways  of  thinking 

and  acting.     It  is  very  rare  that  you  will  find  witnesses  corrobo- 

ratiog  each  other  more  fully  in  every  particular,  than  those  to 

these  two  codicils. 

In  further  support  of  the  two  codicils,  Benjamin  Young  is  pro- 
duced as  a  witness.    He  says  he  knew  the  testator  eleven  years ; 
saw  him  and  had  frequent  conversations  with  him  the  last  four 
years  of  his  life — sometimes  once  or  twice  a  week.     When  ht 
talked  with  him,  he  appeared  to  have  his  mind.     This  witness 
gives  a  particular  account  of  borrowing  money  of  testator,  and 
all  that  passed  in  July,  1835,  showing  a  complete  understanding 
in  him  of  the  whole  business,  and  of  the  different  standing  of 
banks.     He  speaks  of  his  son  renting  a  farm  of  testator,  and 
many  things  that  were  said  at  the  time,  and  the  conversation 
cibout  the  terms  that  took  place.    This  was  in  the  spring  of  1834/ 
That  testator  gave  directions  how  the  farm  should  be  worked. 
That  he  insisted  on  it  as  the  best  plan  in  making  fence,  to  have 
tlie  bark  on  the  rails.    He  lelates  a  conversation  between  testator 
^nd  Urias  Stryker,  his  son-inlaw,  in  which  they  disputed  about 
^be  loan  of  money.     He  says  his  son-in-law,  on  that  occasion, 
Called  the  testator,  for  not  letting  him  have  more  money,  a  liar, 
^nd  a  damned  har.    He  speaks  confidently  of  testator's  capacity, 
^nd  says  he  never  discovered  that  testator's  mind  failed  him. 
The  witness  states  that  the  conversation  took  place  about  the 
money,  when  Urias  Stryker  abused  testator,  in  presence  of  John 
Huff,  John  Miner,  and   others,  in  the   evening,  at  the  testa- 
tor? house.     He  further  states,  that  he  since  sppke  to  Mr.  Miner 
about  that  conversation,  and   he  remembered  it.     He  further 
^ates,  that  he  was  at  testator's  funeral,  and  that  Mrs.  Voorhies^ 
the  testators  daughter,  made  an  attempt  to  burn  the  will,  and 
Urias  Stryker  said,  burn  it  up ;  but  it  was  finally  rescued  by 
Mrs.  Henry  Whitenack. 

Nothing  could  be  more  confirmatory  of  the  testators  capacity 
ihan  the  whole  of  this  witness's  testimony.     It  is  very  particu- 
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lar,  relates  to  a  great  many  circumstances,  and  such  as  go  to 
show  a  full  understanding  in  the  testator  in  relation  to  business 
transactions.     But  Ins  testimony  is  impeached  by  the  caveators 
on  the  ground  that  Miner  and  HafT,  two  of  the  persons  Stated  by 
him  to  tiave  been  present  at  the  time  that  Urias  Strjker  is  said  to 
have  called  the  testator  a  liar,  deny  that  they  were  present. 
They  certainly  do  deny  being  present  at  any  such  conversation, 
and  the  caveators  are  entitled  to  all  the  benefit  arising  from  this 
contradiction.     They  claim,  however,  that  his  whole  evidence 
should  be  disregarded,  because  in  this  particular  he  has  clearly 
stated  what  is  disproved.     I  cannot  think  this  would  be  just 
While  it  certainly  does  take  from  that  reliance  which  you  would 
place  on  an  accurate  witness,  yet  it  is  not  an  im|)ossible  thing 
that  the  most  honest  man  might  speak  truly  of  any  particular 
transaction,  and  yet  be  utterly  mistaken,  from  want  of  recollec- 
tion, as  to  the  persons  present  at  the  time.     If  a  witness  was 
corrupt,  it  is  hardly  to  be  supposed  he  would  expose  himself  by 
naming  persons  as  present  at  any  particular  transaction,  when 
he  knew  they  were  at  hand  and  might  be  called  as  witnesses  tOi 
contradict  him.     James  W.  Todd  is  also  called  to  state  fronv 
memory  some  discrepancies  in  the  evidence  of  this  witness  in  this 
cause  and  when  he  was  sworn  on  the  first  inquisition,  which  had 
taken  place  sometime  previously ;  yet  they  will  be  found  not  tc 
be  on  very  material  points.     On  the  whole,  1  cannot  discard  this 
testimony,  but  am  disposed  to  receive  it  with  all  that  just  allow 
ance  which  the  contradictions  made  to  it  are  fairly  entitled  to. 

Samuel  B.  Updyke,  another  witness  in  support  of  tl)e  wilL 
speaks  of  being  present  at  the  loaning  of  fifteen  hundred  dollar? 
by  the  testator,  in  which  he  spoke  of  the  security  he  must  have 
preferring  personal  security  to  bonds  and  mortgages,  as  they  wer 
taxed ;  but  as  this  witness  states  no  time  when  this  took  place 
much  of  its  force  is  lost. 

Samuel  Saums,  another  witness,  says  be  has  known  the  tes 
tator  for  twenty  years,  and  has  lived  within  three-quarters  of 
mile  from  him.     He  occupied  testator's  distillery.     This  witnes 
relates  some  conversations  of  oi;dvnary  character  that  he  had  froci 
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iime  to  time,  showing  mind  in  the  testator,  and  some  of  thera 
in  (he  year  1833.     He  fully  corroborates  the  evidence  of  Benja- 
Qiio  Young  as  to  what  took  place  at  the  testator's  funeral,  in  the 
aaempt  to  burn  the  will,  by  Mrs.  Yoorhies. 

Abraham  D.  Baird  testifies,  that  he  has  lived  within  a  mile  of 

testator  for  the  last  sixteen  years,  and  during  the  last  six  years  of 

bis  life  had  frequent  conversations  with  him.     Says  testator  was 

a  singolar  sort  of  man.     In  1832  he  paid  off  a  note  to  testator, 

who  counted  the  money  as  accurately  as  any  body.     Has  heard 

him  speak  of  his  family  with  tenderness.     He  considers  testator 

competent  to  make  a  will,  except  under  very  severe  spells  of  the 

ajstbma.     This  witness  also  speaks  of  the  occurrence  at  the  fune* 

ral,  in  the  attempt  to  burn  the  will.     He  was  present  at  the  time 

the  second  codicil  was  written,  and  said  it  was  not  right,  and  he 

^would  not  have  it  put  to  his  will.     He  said  he  meant  to  have  an 

additional  codicil,  and  gave  as  a  reason  that  if  his  sons-in-law 

spent  money  as  they  did  in  his  life-time,  what  would  they  do 

'wlien  he  was  dead. 

William  Gray  testifies,  that  in  1835  he  lived  in  the  house 
'^ith  testator,  and  had  coaversations  with  testator,  though  not  a 
great  deal.  He  Uved  there  eight  months,  and  saw  him  two  or 
three  tiroes  a  day.  This  witness  never  considered  him  a  man 
X^'ithout  his  reason. 

George  A.  Vroom  testifies,  that  he  saw  testator  four  or  five 
tiroes  after  the  first  inquisition,  and  conversed  with  him  each 
Xiroe.    He  drew  the  second  codicil.    On  the  8th  of  August,  1835, 
lie  went  to  testator's  and  got  his  instructions  for  drawing  it 
IVhen  became  in  he  asked  testator  if  he  knew  him.     He  said  he 
did  DoL     When  he  mentioned  his  name,  he  asked  him  if  he  was 
a  nephew  of  old  colonel  Vroom.    Witness  said  he  was  his  grand- 
son.   Testator  said  he  knew  colonel  Vroom  very  well     He  then 
talked  about  altering  his  will.     Said  he  wished  to  fix  it  so  that 
his  grand-children  could  have  an  equal  share  of  their  mothers' 
property.    Testator  gave  him  instructions  for  drawing  the  codicil. 
Said  he  wished  his  property  out  of  the  hands  of  his  sons-in-law. 
^Viiness  asked  testator  if  he  had  any  money  out  at  Somerville. 
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He  said  yes,  with  Mr.  Mann.  Witness  then  asked  him  if  '. 
Gore  had  not  the  money.  He  said  yes,  and  Mann  was  (he  si 
ty.  He  talked  to  him  about  his  pension  money,  and  asked  il 
should  like  to  have  some  of  it.  He  said  he  was  like  a  bhnd  m 
he  would  rather  see  than  hear  tell  of  it.  He  was  there  near 
hour,  and  talked  with  him  on  various  subjects.  The  next  • 
be  returned  with  the  codicil,  and  was  reading  it  to  him,  w: 
testator  stopped  him,  and  said  it  was  not  according  to  his  di 
tion.  Witness  says  he  then  recollected  it  was  not  drawn  acc' 
ing  to  his  direction.  He  took  it  away,  and  drew  it  over,  and  : 
it  to  him.  Witness  has  no  doubt  of  testator's  competency, 
seph  was  not  in  the  room  :  he  came  for  him.  He  took  him  l 
dollars  in  gold,  which  he  requested  witness  to  keep  for  him. 

This  closes  the  testimony  in  support  of  the  codicil:^,  an 
stronger  case,  standing  by  itself,  I  confess  can  hardly  be  mi 
All  the  testamentary  witnesses  (five  in  number)  that  have  I 
examined,  concurring  in  testator's  capacity  at  the  time,  sustai 
by  so  many  others  who  were  his  neighbors,  and  relating  f 
showing  a  rational  mind,  and  those  witnesses  unimpeached 
cept  as  to  Benjamin  Young. 

I  now  proceed  to  examine  the  evidence  in  opposition  to 
codicils.     There  has  been  a  mass  of  evidence  taken,  of  whi< 
shall  feel  bound  to  notice  here  only  so  much  as  bears  on  the  q 
lion  of  capacity. 

The  first  witness  is  James  D.  Stryker.  This  gentleman  d 
the  original  will  in  1830,  and  was  named  one  of  the  execu 
He  is  very  clear  as  to  testator's  capacity  at  that  time.  He 
this  strong  language: — "I  don't  think  that  I  entertained 
least  doubt  of  his  testamentary  capacity  at  the  time  the  will 
executed."  He  says  he  complained  much  about  his  chile 
which  was  a  habit  with  him.  The  testator's  dit!icuUy  seem« 
be  to  reconcile  matters  between  his  two  sons.  Sometime  i 
writing  the  will,  the  witness  went  to  take  testator's  examine 
upon  an  application  for  a  pension.  Then  his  memory,  he  $ 
appeared  to  be  entirely  gone.  He  complained  of  his  wai 
memory.    He  thinks  then  be  was  not  capable  of  doing  busi 
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from  want  of  mind  and  memory  together.     This  was  in  1832. 

He  could  not  recollect  the  ndnne  of  any  officer  under  whom  he 

serred.    On  further  examination,  witness  says,  testator  did  not 

dm  any  incapacity  except  what  arose  from  want  of  memo^ 

Tff.    Abraham  went  for  witness  to  write  the  will. 

It  is  most  manifest,  that  this  witness  places  himself  mainly  on 
H'ant  of  memory  in  the  testator;  for  by  the  very  conversation  he 
had  with  him,  his  complaining  of  his  want  of  memory,  all  prove 
fae  had  reason  and  underefQi\ding.    In  fact,  the  witness  expressly 
says,  the  incapacity  he  speaks  of  arose  from  want  of  memory. 
This  witness,  it  seems,  at  the  very  time  of  which  he  speaks, 
must  have  administered  the  oaths  to  him  on  his  application  for  a 
pension.     He  speaks  of  '^  taking  his  examination."     Would  a 
'viritness  of  the  high  character  of  this  gentleman,  adnninister  an 
oath  to  a  man  not  understanding  the  subject?   I  have  too  high 
an  opinion  (A  his  character  to  entertain  any  such  belief.    Besides, 
this  very  witness,  on  the  first  day  of  February,  1834,  writes  a 
leuer  to  testator,  which  is  made  an  exhibit  in  this  cause,  treating 
kirn  as  a  mon  of  understanding  and  capacity.     Would  he  write 
^ucha  letter  to  one  without  his  reason?    I  think  not.     In  fact, 
the  witness  in  his  examination  says,  that  when  he  went  to  testa- 
tor'6  to  transact  the  business  stated  in  that  letter,  the  testator  un- 
derstood well  enough  what  he  was  about. 

Mrs.  Catharine  Van  Arsdale.     This  lady  relates  many  strange 
KKTcurrences  during  the  period  of  Abrahanj's  (testator's  son's)  sick- 
ness.   That  he  would  get  up  in  the  night,  come  to  witness's  bed, 
sometimes  two  or  three  times  of  a  night,  and  say  the  millennium 
had  come.    That  the  devil  had  hiu)  chained  to  the  floor  and  was 
heaping  hay  on  him.    That  tlie  world  was  on  fire.    Seemed  dis- 
tressed and  alarmed.     He  talked  about  witches.    That  Ann  (his 
daughter-in-law)  was  a  witch,  and  had  come  in  through  a  small 
place  in  the  window.     That  it  rained  fiie  and  brimstone.     He 
said  there  was  a  dreadful  noise,  and  bid  her  listen  :  she  did  so, 
and  there  was  no  noise.     She  further  states,  that  she  was  at  tes- 
tator's after  the  will  had  been  sent  for  from  judge  Stryker's.    Tes- 
tator told  her,  Joseph  had  sent  old  Nicholas  Williamson  to  judge 
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Strykcr  for  the  will,  and  had  brought  Atkinson  along  with  liir 
Teslator  frccjuently  spoke  about  dividing  his  property  equal 
among  his  children.  This  witness  considers  the  testator  as  fa 
ing  since  1823.  Says  he  would  tell  over  the  same  story  agai 
That  he  never  went  to  bed  in  twenty  years,  but  slept  out  of  b< 
owing  to  his  disease.  After  1823  thinks  him  unfit  to  do  but 
ness.  She  says  he  had  understanding  enough  to  know  \\e  w 
not  fit  to  do  business.  Sometimes  he  seemed  to  understand  h 
own  interest  and  duties,  and  then  appeared  deranged.  He  wou 
say  every  thing  was  dying  ofl',  he  was  afraid  his  cattle  would  cl 
off.  Testator  was  worried  about  Abraham's  sickness  :  he  sat  1 
him  most  of  the  time :  was  company  for  him.  She  says  si 
would  not  call  her  uncle  (the  testator)  a  crazy  man  ;  she  wou 
call  him  a  feeble  man.  Testator's  children  quarrelled  amoi 
themselves.  They  sometimes  had  rough  conversation  with  th< 
father.  She  gives  it  as  her  opinion  that  teslator  was  not  able 
make  a  will  since  1820. 

The  impression  is  very  clear  from  the  evidence  of  this  w  itnei 
that  at  times  the  testator's  mind  was  out  of  order,  wholly  un 
to  transact  business.  Nothing  could  more  fully  show  it,  the 
some  of  bis  conduct  as  related  by  this  witness.  His  feeble  healt 
old  age,  the  dreadful  disease  with  which  he  w(«s  aillicted,  ai 
liis  immediate  ailliction  in  the  sickness  and  deal  1 1  of  his  s< 
Abraham,  with  whom  he  lived,  seemed  to  overpower  his  fact 
ties,  and  for  a  time,  it  is  most  manifest,  prostrated  his  reason, 
cannot  think  this  is  shown  by  this  witness  to  have  been  any  thii 
more  than  temporary.  It  is  quite  obvious,  that  the  opinions 
this  witness  are  quite  too  sanguine.  She  considers  testator  i 
competent  to  make  a  will,  or  do  any  business,  for  ten  years  t 
fore  the  will  of  1830,  and  yet  that  will  has  been  sustained,  a 
quiesced  in  by  all  parties,  and  upon  clear  testimony. 

Mary  Saums  speaks  of  testator  in  1831.  Sometimes  he  a 
peared  more  rational  than  at  others.  lie  said  it  was  no  use  i 
him  to  eat  any  more  :  that  he  should  not  hve  above  a  day  or  tw 
He  after  this  ate  very  heartily.  He  stated  as  a  reason  why  I 
should  die.  that  he  was  very  dry. 
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The  whole  amount  of  this  evidence  would  go  to  prove  a  wan- 

Mng  mind  in  the  testator  at  times,  and  yet  again,  according  to 

Ae  whole  account,  he  would  talk  rationally.     He  spoke  sensibly 

of  (he  death  of  Mr.  Voorest— -that  old  men,  if  they  took  to  drink, 

Were  soon  taken  off. 

Joseph  Whttenack  says,  Joseph  told  him  he  meant  to  get 

judge  Slryker  out  of  the  will.     Testator  is  represented  as  a  man 

in  the  habit  of  running  down  his  children,  and  complaining  of 

their  spending  money.     This  witness  is  unwilling,  clearly,  to 

say  whether  in  his  opinion  testator  was  competent  in  1831,  1833 

and  1833,  to  transact  business.     He  says  it's  a  hard  question. 

He  should  not  hardly  think  him  competent.     He  was  forgetful ; 

sometimes  he  appeared  rational,  and  then  he  would  forget.     He 

places  his  objection  on  the  ground  of  his  forgetfulness.     In  his 

l>est  days  he  says  testator  had  a  curious  way  with  him. 

The  whole  of  this  witness's  testimony  is  rather  equivocal  as  to 
\x\a  opinion  about  testator's  capacity.  He  either  really  doubts 
bimself,  or  is  unwilling  to  be  committed  on  the  subject. 

Henry  V.  Staats  says,  he  has  lived  since  1822  within  a  qTiar- 
terof  a  mile  of  testator.  The  first  he  observed  the  old  man's 
^ind  to  fail  was  in  1830,  or  the  fall  before.  From  1829  to  1834 
clid  not  think  him  competent  to  make  a  will  disposing  of  his  ex- 
tensive property.  At  Abraham's  sickness  his  mind  was  gone, 
lie  would  come  out  of  the  house  with  a  night-cap  and  apron  on, 
^od  this  was  one  reason  he  thought  him  incompetent.  He  would 
^v  his  children  cursed  him.  He  thinks  the  old  man  knew  what 
-property  he  had,  but  did  not  know  the  value  of  it.  He  valued 
it  too  low. 

This  witness  never  had  dealings  with  testator,  nor  was  present 
when  he  dealt  with  others  after  1830. 

Henry  Hurder  had  known  testator  forty  years.  Speaks  of 
seeing  him  once,  but  at  what  time  he  does  not  say,  at  Kelly's 
mills,  when  he  said  his  family  used  him  ill,  and  said  he  had  ruin- 
ed them  all.  Witness  thought  he  had  failed,  but  not  altogether 
lost  his  reason.  He  appeared  to  have  lost  his  resolution.  The 
old  man,  on  another  occasion,  appeared  to  be  under  a  delusion^ 
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thai  all  was  going  lo  destruction.  He  did  not  think  bim  compe^ 
tent  to  make  a  will  after  he  returned  ii)to  tlie  neighborhood.  His 
mind  was  more  deranged  by  s[)ells.  He  talked  to  witness  al)0Ut 
the  Jews  being  God's  chosen  people :  now,  he  said,  the  Metho- 
dists were.  He  wished  he  had  died  some  years  ago,  and  gave 
as  a  reason,  he  would  not  hav^e  so  many  sins  to  answer  for.  He 
would  sometimes  talk  rationally.  He  had  strange  imaginations. 
He  always  knew  the  witness.  Since  1830  does  not  think  bim 
competent  to  make  a  will.  This  witness  believes  testator  under- 
stood tlie  relation  in  which  the  dilTerent  members  of  his  family 
stood  to  him,  and  to  each  other.  Spoke  of  once  drawing  bim 
out  of  the  mud  with  his  team. 

This  witness  very  clearly  shows  a  wandering  at  times  in  tes- 
tator's mind.  He  mentions  many  facts.  At  Abraham's  death 
he  says  he  did  not  appear  to  be  himself. 

Abraham  J.  Van  Doren  knew  testator  thirty-five  years.  Ir« 
1833,  being  the  assessor,  he  called  on  testator  for  his  property  tc 
assess,  and  he  said  he  had  none.  His  evidence  is  confined  prin- 
cipally to  one  fact.  I  understand,  from  the  whole  case,  that  the 
old  man  had  before  this  put  out  his  property,  and  that  his  sons 
and  sons-in  Law  occupied  it.  He  meant  they  should  pay  the 
taxes.  I  cannot  think  this  evidence  bears  on  the  case  as  muctr 
as  counsel  seemed  to  suppose.  The  testator  evidently  meant  tc 
get  clear  of  the  tax  if  he  could. 

Wilham  W.  Hall  speaks  of  setting  up  four  or  five  nights  wit^ 
testator  in  1832  or  1833.  He  talked  about  his  property.  Tha- 
he  wished  each  to  have  an  equal  share.  Said  he  was  not  com- 
fortable,  and  asked  him  if  he  could  not  get  some  aged  woma^ 
to  come  and  take  care  of  him. 

The  whole  conversation  of  this  witness,  as  related  by  hint- 
instead  of  making  against  the  testator's  capacity,  in  my  opinior' 
makes  dircaly  in  its  favor.  It  seems  rational,  and  just  such  a-a 
a  man  circumstanced  as  testator  was,  would  make. 

John  Huff  knew  testator  for  thirty  years,  and  Uvcd  withic- 
three  quarters  of  a  mile  from  him.  He  complained  of  his  chiK 
dren,  that  they  did  not  do  well.     Said  his  property  would  b^ 
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lone  in  feur  years.    Says  he  spoke  of  his  boys  in  a  manner  they 


fl     4oo(  deserve.   He  ascribed  much  of  bis  conversation  to  imagina-* 
W      ^Q.    Has  heard  biin  say  he  meant  to  do  as  well  by  one  child  as 
Another.    From  1830  till  his  death  he  did  not  consider  hroi  com- 
petent to  make  a  will.    Abraham  died  in  1831  or  1832.     Has 
not  seen  testator  so  often  since  that  event,  but  frequently  before 
that    Believes  he  knew  his  farms  and  the  property  he  owned, 
Q.nd  for  a  part  of  the  time  apprehended  justly  the  relationship 
existing  b^ween  the  difieient  members  of  bis  family.     The  rea- 
OQO  of  the  witness  for  thinking  testator  incompetent  was  his 
&Aicik>n  in  body  and  mind.    He  seemed  to  have  no  mind  of  his 
own ;  he  was  childish.    He  says  he  believes  he  understood  his 
own  interest. 

It  is  very  evident  that  this  witness  believed  testator  incompe^ 
Cent  to  make  a  will ;  but  his  reasons  for  that  opinion  are  based 
on  DO  very  satisfactory  foundation^  so  far  as  they  are  stated  in 
bis  evidence. 

Abraham  Quick  speaks  of  his  being  at  testator's  in  1832^ 
during  Abraham's  sickness.  He  then  complained  that  every 
^liiDg  was  going  wrong.  He  refers  to  some  papers  respecting  a 
t^oad,  which  he  requested  him  to  take  charge  of.  This  witness 
^says,  '^I  don't  pretend  to  say  that  the  old  man  was  or  was  not 
^^pable  of  disposing  of  and  managing  his  property." 

Jacob  R.  Schenck.  This  witness  is  much  relied  on  by  the 
Caveators.  He  relates  a  conversation  wish  testator  during  Abra- 
ftiam's  sickness,  from  which  he  inferred  his  mind  had  failed  him. 
Be  said  that  he  was  exhausted  from  old  age.  That  he  held  but 
little  conversation  with  him,  for  the  leason  that  he  considered 
him  incapable  of  holding  one.  Says  testator  talked  much  about 
his  property  being  spent,  and  complained  of  the  extravagance  of 
liis  son's  wife.  He  says  he  never  saw  him  commit  any  ridicu- 
V)us  or  extravagant  action.  His  test,  he  says,  of  testator,  was 
firetty  inuch  confined  to  one  conversation :  he  made  up  his  mind 
fo>m  what  be  then  saw  and  heard. 

This  witness  evidently  made  up  his  mind  at  once  against  tes- 
^Mors  capacity,  and  after  that  gave  himself  no  further  thought 
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ftbout  kr.  He  speaks  of  him  as  miserly  in  his  disposition.  The 
time  of  Abraham'9  sickness,  it  would  seem  from  ail  the  evidence, 
was  the  worst  period  with  the  testator,  and  thitf  is  the  time  to 
which  this  witness  refers. 

William  T.  Davis  made  shoes  for  the  family.  Lattefly  he 
•bserved  testator  was  not  as  rational  as  formerly.  From  being  a 
politician  he  turned  to  complaining  of  his  family.  In  1833,  the 
•Id  man  was  quite  childish  by  spells.  Talked  strange.  He  re- 
lates a  course  of  conversation  at  this  time,  clearly  showing  that 
bis  mind  wandered.  He  spoke  of  Prime  as  the  proprietor  of  the 
fjEinia.  He  fretted  about  every  thing  going  wrong :  called  the 
stills  balloons,  and  said  they  were  building  castles  in  the  air. 
At  times,  he  says,  he  would  talk  quite  rational.  From  1832  till 
his  death,  he  would  not  think  him  capable  of  doing  any  businesE 
•f  importance.  He  does  not  think  that  testator  was  crazy,  bir 
that  his  health  and  age  and  family  affairs  had  destroyed  he 
mind.  He  knew  his  farms,  and  where  they  lay,  and  complain 
ed  that  Joseph  could  not  make  a  living  off  the  farm  he  was  on 
He  thinks  he  knew  the  nature  of  the  relationship  between  tb 
different  members  of  his  family.  He  would  answer  question 
sometimes  correctly,  and  sometimes  not. 

No>  evidence  noope  clearly  than  this,  shows^  that  testator  wc 
Tery  different  in  the  state  of  his  mind  at  different  times. 

There  are  several  other  witnesses  on  the  part  of  the  caveator 
but  they  are  by  no  means  as  full  or  circumstantial  as  the  abov* 
nor  do  [  perceive  that  they  at  all  vary  the  general  complexion  * 
the  case.  They  establish,  beyond  all  doubt,  from  the  year  183^ 
periods  when  the  testator's  mind,  from  the  tenor  of  his  conve 
sation,.  was  wandering,  and  at  other  times  rational. 

After  the  most  careful  examination  of  all  the  evidence  on  tl 
part  of  the  caveators,  I  can  come  to  no  ether  conclusion,  the 
that  the  testator  was,  during  the  last  years  of  his  life,  from  183 
at  times  affected  in  his  mind  ;  and  I  am  equally  clear,  from  t 
same  evidence,  that  during  the  same  time  he  had  lucid  interva. 
Many  of  the  witnesses  speak  of  his  talking  at  times  rational  J 
and  for  an  hour  together :  that  he  was  in  an  especial  mand 


JANUARY  TERM,  1838-  27 

[Whitenaek  v.  Stryker  and  Voorhiet.] 

effected  at  the  time  of  Abraham's  death.    The  general  cbarao 

^  of  tbe  testator  seems  to  have  been,  an  inordinate  attachment 

^  pioptrty — a  love  of  money.    This  led  him  to  complain,  as  be 

«Qft  active  life,  that  his  sons,  and  all  around  him,  mismanaged  ^ 

^lu)  his  great  fear  seemed  to  be  that  they  would  all  come  to 

^ant. 

Taidog  this  view  of  the  evidence  on  the  part  of  the  caveators, 
4n  coonexion  with  the  very  decided  character  of  that  on  the  part 
of  (be  executors,  I  can  bring  my  mind  to  no  other  conclusion, 
^an  ^Chat  the  weight  of  evidence  is  in  favor  of  the  capacity  of  the 
lestator  at  the  times  he  executed  the  first  and  second  codicils. 
Ho  witoesB  meets  the  direct  proof  of  capacity  at  the  time,  except 
il  be  by  general  opinion. 

AjioCher  ground  was  taken  by  the  counsel  for  the  caveators*, 
thai  the  lestator  made  these  codicils  under  an  improper  influence. 
I  caa  set  no  just  ground  in  the  evidence,  for  this  charge.  It  is 
lawful,  and  every  way  proper,  for  a  son  to  advise  with,  and  in- 
fluence by  fair  argument  and  reason,  a  fether.  It  is  natural  that 
they  should  have  more  or  less  influence  with  him.  I  cannot  see 
^ny  threats  made  by  the  sons  towards  the  father,  to  indtice  the 
making  of  these  codicils.  Joseph  and  Abraham  both  went,  at 
diiferent  times,  after  persons  to  write  the  papers,  but  I  observe 
they  did  not  even  remain  in  the  room  at  the  times  they  were  dic- 
tated or  executed.  If  the  testator  had  been  unfit  to  dispose  of 
im  property,  or  do  any  business,  as  some  of  the  witnesses  sup- 
fnse,  bow  is  it  possible  he  could  have  dictated  these  wills  ?  And 
^ould  these  sons,  if  they  had  bad  the  entire  control  of  him,  have 
left  him  at  the  very  moment  when  it  was  most  essential  for  them 
Xo  be  present?  I  should  be  very  far  from  supposing  the  testator 
to  be  a  man  likely  to  be  controlled.  I  should,  from  the  evidence, 
xaUier  suppose  he  was  obstinate  and  self-willed.  At  all  events, 
^ere  is  no  sufficient  evidence  to  sustain  the  ground  of  improper 
influence. 

From  looking  into  the  will  and  codicils  themselves,  there  seems 
to  be  no  great  motive  for  the  sons  to  have  used  this  influence  to 
obtain  the  provisions  made  by  the  two  codicils.     The  great  ob- 


«8  .PREROGATIVE  COURT, 

■ 

[WMtenack  v.  Strylur  and  Voorfaiefl.] 

ject'of  one  was,  to  chaDge  the  executors,  and  of  the  othei 
place  the  property  for  the  daughters  in  trust.  They  gained 
thing  themselves  worthy  of  making  use  of  such  extraordi 
and  fraudulent  means.  Neither  do  1  see  any  thing  on  the 
of  these  papers  improper  or  unreasonable.  They  carry  the 
press  of  a  rational,  just  and  fair  man. 

In  the  view  which  I  have  thus  taken  of  this  case,  I  am 

by  two  inquisitions  which  have  been  taken  in  reference  to 

very  test;itor,  on  commissions  issued  out  of  the  court  of  cban 

one  bearing  date  the  30th  day  of  May,  1834,  and  the  otbei 

Ist  day  of  January,  1836.     By  the  first,  the  testator  was  fc 

at  the  time  of  taking  the  same,  a  lunatic  enjoying  lucid  i) 

valsy  and  that  he  had  been  so  for  thirty  months  prior  the 

By  the  second,  the  testator  was  found  to  be  of  unsound  n 

and  mentally  incapable  of  managing  his  affairs,  and  that  he 

been  of  unsound  mind  since  December,  1832.     These  inc 

tions  are  not  pretended  to  be  conclusive  on  the  case ;  but 

claimed  for  them,  that  they  are  entitled  to  all  that  respect  v 

is  due  to  the  opinions,  thus  expressed,  of  so  large  a  numl 

the  most  respectable  citizens  of  the  county  of  Somerset. 

is  perfectly  correct.     They  are  entitled  to  all  the  respect  vi 

any  men  acting  on  the  subject  before  them,  could  possiby  I 

Some  of  the  jurors  I  know,  and  I  respect  no  men  amor 

more.     Their  business  and  mine  is  very  different.     They 

decided,  from  the  general  character  of  the  testator,  that  he 

incompetent  to  manage  his  business :  it  is  my  duty  to  d 

whether,  at  the  times  he  executed  two  instruments  of  wr 

be  was  of  sound  mind.     With  the  first  inquisition  I  am 

agreed.     That  affirms  that  the.  testator  had  lucid  intervals. 

truth,  it  is  not  quite  certain  that  the  jurors  on  the  last  inqui 

would  have  been  willing,  from  a  view  of  the  whole  eviden 

have  said  the  testator  had  no  lucid  intervals.     I  should  have 

little  doubt  that  these  very  jurors  would,  one  and  all,  upoi 

evidence,  agree  with  me,  that  this  testator  was,  at  times,  < 

dered  in  his  mind  during  the  last  years  of  his  life,  and  at 

perfectly  rational. 
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[Whitenaek  t.  Stryker  and  Voorhies.] 

It  would  have  given  roe  much  pleasure,  could  I  have  agreed 
Vfiih  the  judges  of  the  orphan's  court  who  decided  this  cause. 
It  is  a  case  not  without  ks  difficulties,  and  while  I  Icnow  those 
gentlemen  fully  discharged  their  consciences  in  the  decision  they 
made,  it  is  my  duty  now  to  see  that  [  acquit  mine. 

I  therefore  reverse  the  judgment  of  the  orphan's  court  of  the 
county  of  Somerset,  so  &r  as  it  rejects  the  first  and  second  codi* 
oils,  and  direct  probate  of  the  same  to  be  made ;  and  affirm  it, 
so  fiu  as  it  directs  the  costs  to  be  paid  out  of  the  testator's  es- 
tate. 

Considering  this  a  case  of  some  doubt,  and  well  worthy  of 
receiving  a  full  investigation  and  decision,  I  direct  the  costs  of 
this  appeal,  with  reasonable  counsel  fees  on  the  hearing  before 
this  court,  to  be  taxed  by  the  clerk,  to  be  paid  out  of  the  tes* 
tator's  estate. 
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Andrew  Snowhill  and  others,  heirs  at  law  of  James 
Snowhill,  deceased,  v.  The  surviving  Executor  of  Rebe 
CA  Snowhill,  deceased. 

Where  an  act  of  the  legislature  authorizea  a  guardian  to  make  sale  of  th*- 
real-aatate  of  his  ward,  and  directo.  the  proceeds  out  of  the  sale  to  be 
at  interest  for  the  benefit  of  the  ward,  without  making  any  provision  for  th 
dispoaition  of  the  fiind  .in  the  eTont  of  the  infant's  death :  upon  the 
of  the  infant,  intestate,  the  proceeds  of  such  sale  will  go*  to  his  heirs 
law,  pursuant  to  the  statute  regulating  the  descent  of  real  estate,  and  n 
to  his  next  of  kin. 

This  court  will  give  to  a  decision  of  the  court  of  appeals  made  in  the 
cause,  its  fair  and  just  legal  effect. 

Where  a  decree  of  the  chancellor,  allowing  a  general  demurrer,  is  re 
in  the  court  of  appeals,  and  the  demurrer  overruled,  the  court  of 
should  direct  the  record  and  proceedings  in  the  cause  to  be  remitted  to  th 
court  of  chancery. 

Where  the  real  estate  of  an  infimt  is  sold  by  the  guardian,  (bj  Tirtue  of 
act  of  the  legislature,)  the  guardian,  or  her  representatires,  may  retain  mo 
much  of  the  money  arising  from  the  sale,  to  satisfy  a  claim  of  the  gomrdian 
in  her  own  right,  as  the  land  would  have  been  liable  for  in  case  it  had  not 
been  sold. 

The  eho$e$  in  action  of  the  wife,  survive  to  her  on  the  death  of  her  husbandi 
unless  he  reduce  them  into  possession  during  his  life. 

What  will  constitute  a  reducing  of  a  ehote  in  action  of  the  wife  into 
sion;  so  as  to  deprive  her  of  the  claim  as  survivor  ? — Qtt. 
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[SbowIiHI  et  al.  ▼.  Ezeeator  of  SnowfaHLJ 

A  legacy  to  a  married  woman  la  a  chose  in  aetiont  and  governed  by  tho  aamo 
^e  (u  to  sUTYiyonhip)  as  all  other  chosea  in  action. 

The  &cts  of  the  case  fully  appear  in  the  opinion  of  the 
chancellor. 

Nmus,  for  cooiplainantgr. 

/  H.  Williamson  and  Wall,  contra^ 

The  land  of  the  infant  having  been  sold  by  virtue  of  an  act 
of  the  legislature,  and  converted  into  money,  must  be  considered 
su  personal  property,  and  go  to  the  next  of  kin.  There  is  no 
equity  between  the  heirs  and  tlie  personal  representatives :  they 
iiiust  take  the  property  as  they  find  it.  3  Brown^is  Ck.  Rep.  515 ; 
B  Vesey,  303. 

The  court  of  chancery  may  direct  the  land  of  an  infant  to  be 
converted  into  money,  or  money  into  land,  for  the  benefit  of  the 
vard.  The  legislature  may  exercise  the  same  power ;  and  where 
the  conversion  is  made  by  lawful  authority,  there  is  no  equity 
telween  the  heir  and  the  personal  representative.  2  Ves.jun.  77 ; 
^John.  Ck.  Rep.  347,  370;  3  Broum,  510. 

And  where  the  property  is  changed  by  the  act  of  God,  the 
beirs  and  personal  representatives  must  take  the  properly  as  they 
fiod  it ;  so  where  the  conversion  is  by  the  wrongful  act  of  a 
stranger,  not  a  breach  of  trust.  3  Dessaus.  21  ;  1  Ves.  jun, 
460. 

It  is  only  in  cases  of  breach  of  trust  by  the  guardian  or  trus^ 
tec,  and  where  the  property  is  converted  by  him  without  lawful 
authority,  that  the  court  will  consider  money  turned  into  land, 
as  money,  and  e  converse.  1  Vernon,  435 ;  Ambler,  706, 419 ; 
1  Fonb.  82,  note  B. ;  2  Eden's  Rep.  148,  154,  note  ;  3  P.  W. 
99,  101. 

The  land  of  James  E.  SnowhiH  having  been  sold  by  the 
guardian,  by  virtue  of  an  act  of  the  legislature,  and  converted 
ioto  money,  must  go  to  the  next  of  kin. 

This  question  is  still  open  before  this  court,  notwithstanding 
the  decision  of  the  court  of  appeals.     That  court  merely  over- 
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[SaowhiD  et  &1.  t.  Ezeootor  of  Snowbill.} 

ruled  the  demurrer.  At  law  the  decision  would  haye  been  fiod, 
but  in  this  court  the  party  may  set  up  the  same  matter  in  his 
answer. 

A  new  case  is  presented  by  the  answers  of  the  defendants, 
different  Irom  that  decided  by  the  court  of  appeals. 

Rebecca  Snowhill,  the  guardian,  is  entitled  to  have  her  l^gnty 
bequeathed  by  her  father,  paid  out  of  the  real  estate  of  the 
infant. 

George  Snowhill  never  reduced  the  legacy  into  ponession  r  it 
survives,  therefore,  to  his  wife,  and  her  personal  repreaentativeff- 
are  entitled  to  it.     The  giving  of  a  legacy  to  a  debtor's  wife^* 
does  not  discharge  the  debt.    A  legacy  may  satisfy  a  credUar'^ 
claim,  but  can  never  cancel  a  debt  due  to  the  testator. 
on  the  Rights  of  Women,  2,  3,  4,  101,  111 ;  3  Ves.  jun.  469  ^ 
9  Ves.  98-9. 

A  legacy  to  a  married  woman  is  a  chose  in  action,  and 


on  the  same  principle.  Law  Library,  No,  Dec.  1837  ;  Wan 
on  Legacies,  33;  11  Viner,  377,  sec,  8;  2  Dickens,  491 
Clancy,  109. 

It  is  necessary  that  the  husband  should  do  some  act  to  reduc- 
the  legacy  into  possession,  or  it  will  survive  to  the  wife.    9  Ve 
173;  12  Ves,  496;  16  Ves,  413;  2  Madd.  133;  6  Ves.  614        i 
2  Green's  Rep,  616,  262 ;  2  Kent's  Com,  137-8. 

The  land  descended  from  George  Snowhill  to  his  son  Jame^  ^ 
charged  with  the  debt  due  to  the  estate  of  Matthias  Mount.   Hac9 
the  land  remained  unsold,  the  legatee  would  have  been  entitlec' 
to  her  legacy.     The  heirs  at  law  claim  the  money  as  land  ; 
they  must  take  it  subject  to  the  incumbrance. 

The  sale  under  the  act  did  not  affect  creditors.    Mrs.  Snowhill^ 
the  legatee,  was  ignorant  of  her  rights.     This  court  will  relieve 
against  her  mistake.     1  Cond.  Eng,  Chan,  Rep,  541,  283; 
I  P.  W.  354  ;  Mosely,  364 ;  3  Swanston,  186. 

Her  representatives  may  retain  the  amount  of  the  legacy  out 
of  the  money  in  their  hands,  not  as  an  offset.  2  P.  W.  128, 298 } 
4  Ves.  763 ;  5  Madd,  28. 
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[Siuyvhitt  9t  al.  t.  Ezocotor  of  Snowhill.] 

an  Arsdahj  in  reply. 

{uestioQ  as  to  the  right  of  the  heirs  oyer  the  personal  rep- 

ives  to  receive  the  proceeds  of  die  sale  of  the  land,  has 

Jed  by  the  court  of  appeals.    This  court  must  give  effect 

icision  of  the  higher  tribunal. 

be  constant  practice  of  the  court  of  chancery,  to  preserve 

Its  of  inheritance  on  the  sale  of  an  infant's  property* 

278 ;  2  Siorj/'s  Eq.  585 ;  6  Ves,  6,  7. 

legacy  to  Rebecca  Snowhill  was  TirtDaHy  reduced  into 

n  by  her  husband,  and  did  not  survive  to  the  wife.     He 

\  estate,  the  legacy  was  in  his  hands,  and  he  had  a  right 

it.     9  Vesey,  101. 

Chancellor.  George  Snowhill  died  in  the  year  1824, 
,  seized  in  fee  of  one  undivided  half  part  of  a  tract  of  land 
lunty  of  Middlesex  ;  leaving  a  widow,  Rebecca  Snowhill^ 
child,  a  son,  James  E.  Snowhill,  his  sole  heir  at  law,  an 
'  tender  years.  The  legislature  of  New- Jersey,  on  the 
)f  Rebecca  Snowhill,  w  ho  had  been  appointed  guardian 
on  James,  on  the  15th  of  December,  1826,  passed  an 
orising  tlie  said  Rebecca  Snowhill  to  sell  the  said  lands 
g  to  her  son,  and  which  descended  to  him  as  heir  at  law 
ther;  and  directed  the  proceeds  of  such  sale,  after  de- 
the  expenses  incident  thereto,  to  be  put  at  interest; 
[  part  of  such  interest  to  be  paid  to  Rebecca  Snowhill,  as 
w  of  George  Snowhill,  and  the  remaining  two  thirds  for 
f  the  said  James  E.  Snowhill.  This  act  made  no  provision 
sing  of  the  fuinl  arising  from  this  sale,  in  the  event  of 
1.  Snow  hiirs  death,  but  left  all  parties  to  their  rights  at 
in  equity.  On  the  3d  day  of  April,  1827,  Rebecca 
1  conveyed  the  aforesaid  lands,  upon  a  sale  made  under 
to  John  H.  Dit^borougb,  for  three  thousand  five  hundred 
and  took  a  bond  and  mortgage  upon  the  same  lands  as 
for  the  purchase  money.  After  the  passing  of  this  act, 
r  the  sale  made  under  it,  James  E.  Snowhill  died,  intes- 
he  complainants,  as  the  heirs  at  law  of  the  said  James 
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[Snowhill  •!  al.  v.  Executor  of  Snowhill.] 

E.  Snowhill,  after  his  death,  filed  their  bill  in  this  cause,  again 
Rebecca  Snowhill  and  John  H.  Disborough,  in  their  lifetimes, 
claiming  the  money  arising  from  this  sale,  and  setting  out 
case  as  here  stated. 

To  this  bill,  the  defendants  severally  filed  a  general  demurrer, 
denying  the  equity  of  the  complainants'  bill.     These  demurre 
were  aigued  before  chancellor  Vroom,  who  sustained  the  demur- 
rers, and  directed  the  bill  to  he  dismissed.     From  this  decisio 
the  complainants  appealed  to  the  court  of  appeals ;  which  court 


after  argument,  reversed  the  chancellor's  opinion,  directed  tli 
demurrers  to  be  overruled,  and  remitted  the  record  and  proceed 
ings  in  the  cause  to  this  court,  to  be  proceeded  in  according 
law,  and  the  practice  of  the  court. 

I  am  very  clear  as  to  my  duty  imder  this  decision.     I  mus 
give  lo  il,  without  any  reference  to  my  own  judgment,  its  fit 
and  just  legal  effect.     It  is  a  decision,  in  the  same  cause,  of     ai 
court  of  the  highest  authority  in  the  state.     In  fact,  I  should  ft«Dt 
think  it  proper  to  express  an  opinion  on  the  subject,  consideriritt  g 
this  part  of  the  case  as  already  settled.     Can  there  be  any  doiB.1:)t 
as  to  the  legal  effect  of  that  decision:?    The  facts  stated  by  ttie 
bill,  are  admitted  by  the  demurrer.     The  plain  question  upoo 
the  bill  and  demurrer  was,  whether  the  heirs  at  law  of  James  £• 
Snowhill,  upon  the  case  made  by  the  bill,  were  entitled  to  tlic 
money  arising  from  the  sale  of  his  lands.     The  decision  estetb-     ^ 
lished  that  right.     Had  no  new  question  been  made  by  the  etii' 
swers,  I  should  have  done  nothing  more  with  the  cause,  than  ^ 
have  made  a  reference  to  ascertain  the  amount  of  the  money  in 
the  hands  of  Rebecca  Snowhill,  to  the  end  that  a  final  decr^ 
might  have  been  made,  directing  the  same  to  be  paid  over  to  tht 
complainants. 

As  to  form,  the  decree  of  the  court  of  appeals  was  strictly 
correct.  That  court  could  not  with  propriety,  upon  a  gen©*"" 
demurrer,  have  done  any  thing  else  than  send  back  the  caii^^. 
They  did  not  mean  to  conclude  the  parties  from  setting  up  ^^ 
their  answer  any  new  ground  of  defence  they  might  have.  AHf 
Dew  matter,^  therefore,  which  is  disclosed  by  the  defendant's 
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[Snowhill  et  al.  v.  Ez6cator  of  Snowhill.] 

and  not  set  out  in  the  bill,  is  fairly  before  the  court,  and 
DOW  be  settled.     On  the  argument,  I  allowed  counsel  to 
3  the  whole  case,  not  because  I  had  any  hesitation  as  to 
lin  path  of  my  duty  on  this  part  of  ihe  subject,  but  be- 
at the  breaking  of  the  cause,  I  could  not  foresee  what 
ig  it  might  have  on  the  new  matter  set  up  by  the  answer, 
iding  the  proceedings  thus  far,  Rebecca  Snowhill  died,  and 
Qswer  is  filed  by  William  W.  Conover  and  Charles  G. 
esDey,  as  her  surviving  executors.     By  that  answer  it  is 
d,  that  George  Snowhill,  in  the  year  1811,  purchased  of 
ias  Mount,  the  father  of  his  wife  Rebecca,  his  homestead 
for  five  thousand  dollars,  which  farm  he  afterwards  ex- 
ed  with  William  W.  Conover  for  the  lands  which  he  left 
death,  and  which  were  subsequently  sold  ur>der  the  afore- 
ct  of  the  legislature.     That  George  never  paid  this  money, 
ive  his  five  bonds,  each  for  one  thousand  dollars,  and  a 
age  on  the  same  premises,  to  secure  the  purchase  money. 
Matthias  Mount  died,  leaving  a  last  will  and  testament^ 
naking  his  two  daughtersj  Mrs.  Conover  and  Mrs.  Snow- 
residuary  legatees  of  his  estate;  and  that  the  principal  part 
is  estate  consisted  in  the  debt  due  from  George  SnowhilL 
George  died,  leaving  a  large  sum  due  on  those  bonds, 
1  is  still  unpaid,    and  without  ever  having  reduced  into 
»ion  the  legacy  left  his  wife,  under  the  will  of  her  father, 
lefendants,  under  these  circumstances,  insist  that  the  lega- 
rvived  to  Mrs.  Snowhill,  the  widow  of  George,  and  that, 
r  representatives,  they  have  a  right  in  equity  to  retain  the 
y  sought  to  be  recovered  by  the  complainants  in  this  action, 
much  as  may  be  necessary  to  satisfy  this  legacy.    That, 
e  complainants  ask  the  aid  of  a  court  of  equity  to  establish 
demand,  they  must  first,  in  the  language  of  the  law,  do 
y.    That,  as  these  very  lands  descended  from  George  Snow- 
3  his  son,  they  were  subject  to  his  debts,  and  would,  if  remain- 
insold,  have  been  hable  to  pay  the  bonds  due  from  George 
e  Mount  estate,  out  of  which  money  this  legacy  is  due. 
L  the  court  will  make  the  fund  arising  from  the  sale  of  the 
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lahds,  answer  the  t^ame  purposes  of  justice  that  the  lands  must 
have  done  if  not  sold.  And  especially,  that  they  will  not  with- 
draw the  money  out  of  the  hands  of  a  party  who  has  so  stiong 
a  claim  in  equity  to  retain  it. 

There  is  great  force  in  this  position,  and  it  will  be  found  by 
the  casesj  that  courts  of  equity  have  l)een  very  liberal  on  the 
subject  of  retaining  money  under  like  circumstances.  The  rule 
is  established,  that  a  party  must  do  right  himself,  before  the 
court  will  extend  its  hand  to  his  tclief. 

The  cases  on  the  subject  of  retaining  money,  have  gone  so 
far,  as  to  enable  an  executor  to  retain  money,  when  not  due  di- 
rectly to  the  party,  but  to  a  trustee  for  the  party.  2  Peere  Wil- 
liams, 299  ;  Ibid,  129  ;  4  Vesey,  764 ;  5  Madd,  32. 

I  agree,  from  a  full  consideration  of  the  cases  on  this  subject, 
that  Rebec<:a  Snowhill  may  retain  so  much  of  the  money  arising 
fiom  the  sale  of  the  lands,  under  the  act  of  the  legislature,  as 
those  lands  would  have  been  liable  for  to  her,  in  case  they  had 
not  been  sold.  It  would  be  most  unreasonable  to  withdraw  k 
from  the  hands  of  her  executors,  until  a  claim  of  that  character 
was  satisfied.  This  raises  several  important  questions : — I.  Has 
Rebecca  Snowhill  any  claim  for  the  legacy  under  the  will  of  her 
father?  2.  Does  George  Snowhill  owe  any  thing  to  the  estate  of 
Matthias  Mount?  And  3.  Could  Rebecca  Snowhill,  if  she  have 
any  claim,  have  required  payment  from  the  lands  of  her  son  ? 

Upon  the  first  point,  it  is  quite  certain,  that  by  the  will  of 
Matthias  Mount,  she  is  made  a  residuary  legatee,  and  that  such 
estate  consisted  of  a  debt  due  from  George  Snowhill.  I  can  see 
no  act  done  by  George  Snowhill  reducing  this  legacy  into  pos- 
session, and  if  not,  the  right  survived  to  his  wife  on  his  death. 
In  2  Greenes  Rep,  264  and  516,  it  is  clearly  settled  in  our  own 
courts,  that  the  choses  in  action  of  the  wife  survive  to  her  at  the 
death  of  her  husband,  unless  he  reduce  them  into  possession 
during  his  life.  This  is  settled  law.  What  will  constitute  a  re- 
ducing of  a  chose  in  action  of  the  wife  into  possession,  so  as  to  de- 
prive her  of  the  claim  as  survivor,  has  often  been  made  a  question, 
and  the  cases  are  not  very  clear.    It  would  seem  to  be  one  rule, 
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that  be  must  do  some  act,  by  which  he  need  not  join  his  wife,  in 
an  aclion  to  recover  it.    But  I  am  not  called  upon  to  settle  this 
question.     It  is  certain  the  husband  must  do  something  :  in  the 
present  case  he  does  not  appear  to  have  taken  a  single  step  in 
reference  to  this  legacy.    He  brought  no  suit ;  he  made  no  change 
in  the  character  of  the  demand ;  he  does  not  appear  ever  to  liave 
troubled  himself  about  it  in  any  way.     This  was,  no  doubt,  ow- 
ing to  the  fact,  that  the  legacy  could  only  be  paid  out  of  the 
money  he  owed  himself  to  the  testator.     He  probably  acted  on 
the  idea,  that  if  demand  was  made  of  him  for  the  payment  of 
bis  bonds,  he  would  gain  a  credit  for  the  amount  of  his  wife's 
legacy.     Had  he  made  such  an  arrangement  with  the  represen- 
tatives of  Mount,  and  had  the  credit  made  on  his  bonds,  the 
claim  of  his  widow  must  have  been  gone.     But  he  did  nothing : 
he  left  it  as  he  found  it  at  the  testator's  death ;  and  I  cannot, 
without  violating  well-settled  principles  of  law,  hold  it  in  any 
other  way^  than  that  at  his  death,  the  right  of  his  wife  to  this 
legacy  survived  to  her.     His  personal  representatives  could  have 
maintaiQed  no  action  for  its  recovery.     A  legacy  to  a  married 
woman  is  a  chose  in  action,  and  must  be  governed  by  the  same 
rule  as  all  other  choses  in  action.     Clancy^s  Rights  of  Women^ 
109;  2  Dickens,  ^n. 

The  next  question  is,  whether  George  Snowhill  owcjs  any 
thing  to  the  estate  of  Matthias  Mount?  And  upon  this  subject  I 
find  considerable  difficulty,  from  the  manner  in  which  this  busi- 
ness has  been  conducted.  It  is  very  difficult  to  discover  the  true 
state  of  the  case.  Most  of  the  parties  have  died,  and  it  was 
never  contemplated  that  the  rights  of  parties  would  require  any 
further  investigation  on  this  subject.  The  executors  named  in 
the  will  of  Matthias  Mount,  never  acted  ;  but  letters  of  adminis- 
tration, with  the  will  annexed,  were  granted  to  William  W.  Con- 
over,  who  in  December,  1822,  filed  an  inventory  of  the  estate, 
consisting,  with  the  exception  of  a  small  note  of  ihiity-five  dol- 
lars against  Francis  Larrison,  entirely  of  the  bonds  of  George 
Snowhill ;  amounting,  with  interest,  to  six  thousand  one  hundred 
and  thirty-one  dollars  and  ten  cents.    One  of  the  lK)nds  had  been 
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given  up  by  the  testator  in  his  lifetime,  which  left  four  bonds 
each  of  one  thousand  dollars,  and  which,  with  interest,  mad< 
the  aforesaid  sum.  One  of  these  bonds,  by  an  endorsement  upoi 
it,  appears  to  have  been  paid  off,  except  six  dollars  and  sixty-thre 
cents.  There  is  upn  each  of  these  bonds  an  endorsement,  signe 
by  William  W.  Conover  and  Rebecca  Snowhill,  in  the  foUowin, 
words: — "February  17,  1835.  The  within  bond  settled  and  d; 
vided,  agreeably  to  the  will  of  Matthias  Mount."  What  this  ec 
dorseuient  means,  has  given  rise  to  much  speculation,  and  I  cor 
fess  it  is  very  difficult  to  understand.  If  it  was  intended  to  du 
charge  the  bonds  entirely,  why  not  cancel  them  at  once  ?  Bu 
they  are  kept  alive ;  and  it  must  be  remembered,  that  Willian 
W.  Conover,  at  this  very  time,  was  the  administrator  with  th 
will  annexed,  of  Matthias  Mount,  and  also  interested,  in  rigti 
of  his  wife,  in  the  bonds,  as  a  legatee  under  his  will.  Amidst  e 
much  uncertainty,  I  am  compelled  to  place  that  construction  oi 
these  endorsements,  which  appears  to  me  nearest  the  truth.  M; 
belief,  from  all  the  evidence,  is,  that  William  W.  Conover  an- 
Rebecca  Snowhill  settled  absolutely  and  entirely  all  the  claims  c 
William  W.  Conover  with  the  estate  of  George  Snowhilli  an 
by  that  settlement  the  bonds  were  not  paid  off  or  cancelled,  bu 
each  party  was  to  have  an  equal  interest  in  those  bonds.  The 
constituted  the  whole  estate  of  Matthias  Mount,  in  which  thc 
were  equally  interested  as  residuary  legatees.  They  therefoi 
use  the  expressions  "  settled  and  divided  the  within  bonds."  Th 
payments  made,  were  probably  by  the  board  of  Mr.  and  Mr 
Mount,  who  lived  with  George  after  he  purchased  the  farm.  / 
all  events,  it  stands  endorsed  as  a  payment,  and  must  be  so  coi 
sidered.  I  consider,  therefore,  George  Snowhill  as  indebted  to  th 
estate  of  Matthias  Mount,  for  the  face  of  the  four  bonds,  with  ii 
terest,  deducting  the  payments  which  are  endorsed  thereon. 

The  third  point  to  be  considered,  is,  whether  Rebecca  Snon 
hill  could  have  required  payment  of  her  legacy  from  the  lands  c 
her  son  James,  had  they  not  been  sold  ?  Upon  this  there  can  b 
no  difficulty.  The  lands  descended  to  James  the  son,  subject  t 
the  payment  of  the  debts  of  his  father,  and  upon  a  suit  brougb 
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^ust  have  satisfied  those  debts.  The  money,  when  collected, 
Oausi  have  been  applied  by  the  representatives  of  Mount  accord- 
l«]g  to  the  provisions  of  his  will. 

I  decide  this  cause  on  the  matters  set  up  in  the  answer,  up- 

«n  the  single  ground,  that  the  representatives  of  Rebecca  Snow- 

Iiill,  who  are  called  upon  to  pay  over  to  the  complainants  monies 

in  their  hands,  have  a  right  in  equity  to  retain  so  much  of  those 

monies  as  will  satisfy  a  legacy  due  her,  and  which  the  lands  out 

of  which  that  fund  has  arisen,  were  bound  to  pay.     It  is  clear, 

that  she  was  bound  first  to  apply  the  personal  estate  of  George 

Snowhill,  before  any  of  his  lands  could  be  reached,  in  payment 

of  his  debts.     By  the  settlement  of  her  accounts  in  the  orphan's 

coiKt,  it  seems  she  had  a  balance  in  her  hands  of  one  thousand 

six  hundred  and  six  dollars  and  seven  cents.     That  sum  must, 

therefore,  be  first  applied  towards  satisfying  her  legacy. 

Having  thus  settled  the  principles  on  which  I  consider  myself 
bound  to  decide  this  case,  there  must  be  a  reference  to  a  master 
U>  ascertain  and  report, 

1.  The  amount  in  the  hands  of  the  surviving  executor  of  Re- 
laecca  Snowhill,  on  the  sale  of  the  lands  of  James  E.  Snowhill, 
under  the  act  of  the  legislature,  after  nfiaking  the  allowances 
authorized  by  that  act 

2.  The  amount  due  her  for  her  legacy,  under  the  will  of  her 
father,  Matthias  Mount,  deducting  therefrom  the  personal  estate 
of  George  Snowhill  in  her  hands. 

3.  The  amount  due  from  George  Snowhill  on  his  said  bonds. 
And  I  reserve  all  other  equity  to  the  coming  in  of  the  mas- 

tci's  report. 

It  will  be  observed,  that  I  have  taken  no  notice  of  that  part 
of  the  case  upon  which  much  labor  has  been  expended  in 
taking  the  evidence,  going  to  show  that  George  Snowhill  made 
improvements  on  the  place  he  purchased  of  Matthias  Mount ; 
and  on  the  other  band,  that  he  never  paid  for  the  place,  but  re- 
ceived it,  with  all  the  stock,  directly  from  the  family  of  his  wife. 
In  the  view  I  take  of  the  case,  all  these  facts  can  make  no  dif- 
ference.    He  purchased  the  lands,  and  took  a  deed  for  the  same. 
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He  cBed  seized  in  fee  in  bis  own  right,  and  it  cannot  vary  tli 
case,  wliether  he  bought  of  Matthias  Mount,  or  a  stranger  t 
him  and  his  wife. 

Rule  accordingly. 


William  Dickey  v.  Daniel  K.  Allen. 

'  The  allogations  of  an  anfewor  not  rosponBive  to  the  charges  in  the  complaii 
ant*g  bill,  must  be  sustained  by  proof.  The  answer  can  bo  of  no  ava 
without  it. 

Where  the  bill  alleges  the  existence  of  a  partnership,  and  prays  an  accour 
of  the  partnership  transactions ;  an  allegation  in  the  answer,  that  by  a 
agreement  between  the  partners,  on  the  dissolution  of  the  partnership,  th 
complainant  was  to  pay  all  the  debts  of  the  firm,  is  new  and  indepondeii 
matter,  not  responsive  to  the  charges  in  the  bill. 

The  circumstances,  that  the  complainant,  on  the  dissolution  of  the  firm,  cor 
tinned  the  business  on  his  own  account ;  that  ho  sold  out  the  stock  on  hant 
at  the  dissolution,  in  the  course  of  this  business ;  that  the  complainant 
after  the  dissolution,  said  that  the  store  belonged  to  him ;  and  that,  fron 
the  manner  of  the  sale  of  the  stock  on  hand,  it  was  manifest  ho  never  couli 
account ;  are  not  sufficient  to  establish  the  agreement,  or  to  sustain  th 
allegation  of  the  answer. 

The  allegation,  that  one  partner  agreed  to  pay  all  the  debts  of  the  firm,  shoul 
be  clearly  established. 

The  bill  charges,  that  the  complainant  and  defendant,  bj 
verbal  agreement,  became  partners  in  trade,  on  the  20th  o 
April,  1821,  and  continued  partners  until  (he  5th  of  April,  1824 
when  the  partnership  was  dissolved  by  mutual  consent.  Tha 
each  partner  had  an  equal  interest  in  the  concern,  each  advan 
cing  the  same  amount  of  capital ;  being  equally  liable  for  al 
losses,  and  entitled  to  an  equal  share  of  the  profits.  That  sina 
,  the  dissolution,  Allen  had  received  a  large  amount  of  money  du( 
to  the  firm,  and  that  considerable  sums  of  money  were  still  du( 
from  the  partnership.  That  an  action  had  been  commenced  ir 
the  supreme  court  of  New-Jersey,  by  Allen  against  Dickey,  foi 
five  thousand  dollars,  for-the  recovery  of  several  promissory  notes 
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whkh  were  connected  with  and  formed  a  part  of  the  partnership 
(raosactions :  that  no  settlement  had  been  made  of  the  partner- 
ship transactions ;  and  that  the  defendant  was  indebted  to  the 
complainant,  upon  the  partnership  account     The  bill  prays  an 
account,  and  an  injunction  to  restrain  proceedings  at  law. 

The  answer  admits  the  partnership  and  the  dissolution,  as 
charged  in  the  bill ;  but  insists,  that  upon  the  dissolution.,  it  was 
agreed  between  them,  that  Allen,  the  defendant,  should  retire 
from  the  firm  ;  that  Dickey  should  take  all  the  stock  and  proper* 
iy  of  the  firm,  collect  all  monies  due  to  the  partnership,  and  pay 
all  the  partnership  debts :  that  in  pursuance  of  the  agreement, 
Dicke}'  had  taken  possession  of  all  the  partnership  property,  and 
had  collected  large  sums  of  money  due  to  the  firm.  The  answer 
farther  insists,  that  the  notes,  for  the  recovery  of  which  an  action 
at  law  had  been  commenced,  were  justly  due  from  Dickey  to  Al- 
len :  and  that  nothing  was  due  to  the  complainant  upon  the  part- 
nership account.  Admits  that  no  settlement  had  taken  place  of 
the  partnership  accounts ;  but  insists  that  the  agreement  made 
between  the  partners,  at  the  dissolution  of  the  copartnership, 
^as  a  sufficient  and  final  settlement  of  all  the  partnership  trans- 
actions. 

An  injunction  to  stay  the  proceedings  at  law,  had  issued  upon 
the  filing  of  the  bill,  which  remained  in  force  at  the  hearing. 
Depositions  had  been  taken  by  both  parties,  and  the  cause  came 
before  the  court  upon  bill,  answer,  replication  and  proofs. 

P.  Dickerson^  for  complainant. 

A,  Whitehead  and  /.  H.  Williafnson,  for  defendant. 

The  Chancellor.  The  complainant  in  this  case,  seeks  to 
have  a  settlement  of  a  partnership,  existing,  as  he  alleges,  by  a 
verbal  agreement  between  him  and  the  defendant,  in  a  store  at 
Paterson,  from  April,  1821,  to  April,  1S24 — a  period  of  about 
three  years.  As  connected  with  this  partnership,  there  are  sun- 
<lry  notes,  given  by  the  complainant  to  the  defendant,  amounting 
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to  a  very  considerable  sum  of  money,  and  now  in  a  train  of 
prosecution ;  which  suit  the  complainant  has  obtained  an  injuuc^ 
tion  to  stay  tlic  proceedings  in.  These  notes,  it  is  alleged,  were 
given  on  account  of  the  partnership,  and  ought  not  to  be  proee- 
cuted  until  the  partnership  accounts  are  settled,  and  it  is  ascer- 
taincd  u|)on  the  foot  of  that  account  liow  much,  if  any  thing,  is 
due  and  owing  by  the  complainant  to  the  defendant. 

The  defendant's  answer  admits  tlie  existence  of  the  partner' 
ship,  but  denies  that  lie  id  bound  to  account,  on  the  ground  that, 
at  the  dissolution  of  the  firm,  it  was  agreed  between  the  complain- 
ant and  defendant,  that  the  defendant  should  retire  from  the  firm ; 
that  the  complainant  should  take  the  stock  on  hand,  receive  all 
the  debts  due  to  the  company,  and  pay  all  the  debts  due  by  the 
company.  In  short,  that  the  defendant  was  to  be  absolved  froDQ 
any  further  liability,  as  between  him  and  the  complainant,,  for  oi 
on  account  of  the  said  firm. 

If  this  statement  be  made  out  in  such  form  as  this  court  can 
say  it  is  true,  it  must  be  conclusive  on  the  case :  for  under  sucfc 
a  bargain,  there  can  be  no  reason  for  the  complainant's  calling  oe 
the  defendant  to  account^  since  he  took  upon  himself  the  wholi 
responsibility  of  settling  the  business  of  the  company,  withou 
any  recourse  to  his  copartner.  But  this  allegation,  though  cr 
pressly  and  fully  UKide  by  the  answer,  is  not  sustained  by  an; 
I)Os(illve  proof  in  the  cause.  Indeed,  there  is  no  direct  evident 
either  way  on  this  subject.  What,  then,  must  be  the  eflect  c 
the  defendant's  answer?  If  this  be  matter  responsive  to  th_ 
charges  in  the  bill,  the  defendant,  in  the  absence  of  any  contra 
dictory  evidence,  will  have  the  full  benefit  of  such  answer  :  if  i 
be  not  responsive,  he  must  sustain  that  part  of  his  case  by  proof 
and  the  answer  can  be  of  no  avail  without  it.  I  am  clearly  o: 
opinion  that  this  part  of  the  answer  is  no  way  responsive  to  the 
bill.  The  bill  charges  the  existence  of  the  partnership,  the  ac 
counts  of  which  are  unsettled.  To  have  denied  the  partnershi} 
would  have  been  a  response  to  the  bill ;  but  that  is  admitted,  am 
new  and  independent  matter,  about  which  no  charge  is  made  ir 
the  bill,  to  wit,  that  the  complainant  promised  to  pay  all  th< 


APRIL  TERM,  1838.  43 

[Dickey  ▼.  Allen.] 

debts  himself,  at  the  dissolution  of  the  firm,  is  set  up  as  a  reason 
^bj  the  defeodant  is  not  bound  to  account.  This  is  the  same  as 
if  the  defendant  bad  been  charged  with  making  his  bond  and 
mortgage  to  the  complainant,  and  he  should  by  way  of  answer, 
tilege  that  be  bad  paid  it.  This  would  show  a  good  reason  why 
no  account  should  be  had  in  respect  to  that  debt,  but  lie  must 
sustain  that  part  of  the  case  by  proof.  The  answer,  therefore, 
howeirer  true  it  may  be  in  point  of  fact,  cannot  sustain  this  de- 
fence without  proof. 

I  haFe  said  aheady,  that  this  part  of  the  case  was  not  sus- 
tained by  any  positive  or  direct  proof;  but  it  is  contended,  that 
there  are  facts  and  circumstances  incidentally  appearing  in  the 
case,  which  prove  that  the  complainant  did  make  the  agreement 
set  out  in  the  answer.     The  principal  facts  relied  on,  are,  that  at 
the  dissolution,  the  complainant  continued  the  business  on  his 
owQ  account :  that  he  sold  out  the  stock  on  hand  in  the  course 
of  this  business :  that  complainant  stated  to  the  clerk,  Abraham 
Ryerson,  after  the  dissolution,  that  the  store  belonged  to  him ; 
and  that,  from  the  manner  of  the  sale  of  the  stock  on  hand,  it 
was  manifest  be  never  could  account.     These  and  other  circum- 
stances of  the  like  chaiacter,  aie  relied  on.     But  they  come  very 
far  short  of  establishing  so  important  a  matter,  as  that  one  part* 
oer  stipulated  to  pay  all  the  debts  of  the  firm.     A  matter  of  as 
grave  consequence  as  this,  should  not  be  made  out  upon  mere 
coDJecture,  founded  on  certain  occurrences  of  this  character,  but 
should  be  clearly  established.     On  the  other  hand,  it  was  said 
with  much  force,  is  it  not  strange,  if  such  was  the  contract,  so 
important  in  its  character,  closing  the  whole  business  as  between 
the  parties,  that  there  is  no  writing  to  show  it — not  even  the 
clerk  or  a  single  witness  to  prove  it?    It  is  stated  in  the  evidence 
of  Mr.  Ryerson,  the  clerk,  that  the  business  was  conducted  in  a 
loose  way.     It  did  not  appear  to  have  been  a  very  heavy  concern 
for  these  parties,  and  nothing  would  be  more  uncertain  ihan  to 
draw  any  very  important  inferences  from  the  manner  in  whi<rh 
men  conducted  their  business,  who  seem  to  have  gone  into  the 
firm  without  any  agreement  in  writing,  and  to  have  closed  with- 
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out  any  evidence  of  the  terms  or  manner  in  whicli  the  same  was 
finally  adjusted. 

I  am,  therefore,  well  satisfied  that  that  part  of  the  defendant's 
answer,  that  says  the  complainant  bound  himself  to  settle  up 
the  partnership  debts  witliout  recourse  to  the  defendant,  is  not 
sustained  by  any  proof  on  which  the  court  can  with  propriety 
rest  its  judgment. 

But  it  is  further  contended  by  the  defendant,  that  if  an  ac- 
count must  be  taken  of  the  partnership,  the  notes  on  which  he 
has  brought  his  suit  ought  not  to  be  brought  into  that  account. 
It  is  manifest  from  the  answer,  that  most  of  the  money  for 
which  those  notes  were  given,  went  to  pay  the  debts  of  this  firm* 
The  parties  differ  mainly  in  this.     The  complainant  says,  the 
uotes,  or  some  of  them,  were  given  as  memoranda,  showing 
liow  much  the  defendant  had  advanced  for  the  firm ;  while  the 
defendant  contends,  that  being  still  liable  to  the  creditors  of  the 
firm,  he  lent  the  money  to  the  complainant  to  pay  the  debt» 
with,  and  took  liis  notes  for  the  amount.    The  statements  are 
very  different,  yet  they  show  that  the  notes  relate  to  the  debts  of 
the  firm. 

Upn  the  whole,  I  shall  order  an  account  to  be  taken  of  tha 
partnership,  according  to  the  prayer  of  the  bill ;  with  leave  ta 
examine  into  and  report  how  far  the  notes  stated  in  the  bill  were 
connected  with  the  partnership,  and  should  be  taken  into  the  ac^ 
count  in  such  settlement. 
Order  accordingly. 


Tlie  Executors  of  Andrew  Howell,  deceased,  v.  Thomas 

AuTEN  and  others. 

The  maker  of  a  promissory  note,  is  a  competent  witness  to  prove  it  usu- 
rious. 

An  objection  to  the  competency  of  a  witness  ought  to  be  made  at  the  time  of 
taking  the  deposition  7 — Qu, 

To  constitute  usury,  under  the  statute  of  New  Jersey,  there  must  be  a  contract 
in  violation  of  the  act. 
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If  a  party  agree  to  lend  money  at  a  legal  rate  of  interest,  and  afler  com- 
pleting  the  contract,  and  receiying  the  borrower's  obligation  for  the  money, 
withholds  a  part  of  the  amount  loaned,  in  violation  of  the  agreement  of  the 
ptitiei,  the  obligation  is  not  thereby  tainted  with  oaary,  although  the  mo- 
nejr  be  withheld  by  the  lender  aa  a  premium  for  the  loan. 

Tbe  obligation,  i^  such  case,  is  a  valid  security  for  the  amount  actually  ad. 
Tineed  upon  it,  but  no  more.  The  borrower  will  be  entitled  to  a  credit  for 
the  amoont  withheld  in  violation  of  the  a^eement. 

The  bill  is  filed  for  the  foreclosure  of  a  mortgage  made  by 
Thomas  Auten,  one  of  the  defendants,  to  Andrew  Howell  in  his 
lifetime,  and  for  the  sale  of  tbe  mortgaged  premises.  The  answer 
admits  the  bond  and  mortgage,  but  insists  that  they  are  usurious 
and  void.  Tbe  facts  relied  upon  as  proving  the  usury,  sufficient- 
ly appear  in  the  opinion  of  tbe  chancellor. 

r.  Frelinghuysen^  for  complainants,  contended, 

1.  That  the  answer  contained  a  specific  charge  of  usury.  The 
tiansaction  charged  as  usurious,  must  be  proved  as  stated  in  the 
answer.    3  Stark.  1521 ;  3  Term  Rep.  531 ;  2  Shower,  329 ; 

c:  I      I  Sdw.  N.  P.  466. 

2.  A  party  to  a  note  is  not  competent  to  prove  it  usurious. 
\iJohn.  R.  270 ;  17  Mass.  122. 

3.  The  case  proved  does  not  constitute  usury. 

UartwelLi  fox  defendant,  in  reply. 

It  is  suflScient  to  prove  the  charge  of  usury  substantially  as 
laid.  3  Stark.  1522 ;  I  East.  195 ;  4  Burr.  225V  \  2  Saund. 
f .  and  JB.  560. 

It  is  too  late  to  object  to  the  competency  of  the  witness.  The 
<)bjec(ion  should  have  been  made  at  the  time  of  taking  the  de- 
poeitioD,  when  his  interest  might  have  been  released.  2  Stark. 
755]  10  Mod.  192 ;  2  Stark,  756. 

The  contract  being  tainted  with  usury,  the  mortgage  is  void, 
aod  the  bill  must  be  dismissed.  2  John.  Cas.  60 ;  5  Law  Lib. 
70 ;  5  Term  Rep.  537. 

The  Chancellor.  This  bill  was  filed  by  Andrew  Howell 
in  his  life-time,  for  the  foreclosure  and  sale  of  the  premises  con- 
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tained  in  a  inortgage  bearing  date  the  fourth  day  of  Marcli,  16 
made  by  Thomas  Auten  to  him,  to  secure  the  payment  o 
bond  of  that  date  between  the  same  parties.     The  bill  is  in 
usual  form.    Thomas  Auten  has  filed  his  answer,  admitting  I 
he  gave  the  complainant  the  bond  and  mortgage  on  which 
suit  is  brought ;  but  says,  that  one  Augustus  F.  Cammann, 
neighbor,  being  pressed  for  money,  informed  him  of  his  situat 
and  that  Andrew  Howell  would  lend  it  to  him,  if  the  said  Th 
as  Auten  and  one  John  Miller,  would  become  security  for 
payment  thereof.     That  he  consented  to  become  security  for 
thousand  dollars ;  after  which  Andrew  Howell  called  upon 
with  a  note,  signed  by  Augustus  F.  Cammann  and  John  Mi 
bearing  date  the  first  of  February,  1822,  payable  in  one  year 
the  order  of  the  said  defendant,  Thomas  Auten,  for  one  tl 
sand  dollars,  which  he  endorsed.     That  after  endorsing  the  ; 
note,  having  some  other  dealings  with  Andrew  Howell,  by  wl 
he  became  indebted  to  him,  and  having  sustained  losses  to  a  i 
siderable  amount,  Andrew  Howell  required  him  to  execut 
him  the  bond  and  mortgage  before  stated,  as  well  for  the  moi 
he  owed  him  as  for  the  amount  of  the  said  note  on  which  he 
the  endorser.     This  he  did  with  reluctance,  and  not  until  he 
threatened  with  a  prosecution  for  the  money.     The  defend 
then  states,  that  sometime  after  the  execution  and  delivery  of 
said  note,  the  precise  time  he  cannot  state,  but  believes  it 
in  the  spring  of  the  year  he  executed  the  aforesaid  bond 
mortgage,  he  stated  to  Andrew  Howell  that  Cammann  obje( 
^  to  the  payment  of  the  one  thousand  dollar  note,  and  meant  tc 
up  the  plea  of  usury :  that  he  charged  him,  Andrew  Hov 
with  taking  twenty-one  per  cent,  for  the  loan  of  the  thous 
dollars  for  a  year ;  and  that  all  the  money  he  had  received 
seven  hundred  and  ninety  dollars.     That  Andrew  Howell  i 
be  did  not  think  he  had  taken  twenty-one  per  cent. :  that  it 
not  more  than  one  hundred  dollars  in  all.     The  defendant  t 
concludes  his  answer  by  saying,  that  he  cannot  positively 
that  the  said  Andrew  Howell,  at  the  time  of  the  execution 
delivery  of  the  thousand  dollar  note,  took  from  Cammann 
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iiDodred  aod  tea  dollars  for  the  forbearance  of  the  said  sum  of 

one  tboosand  dollars  for  one  year,  but  believes  and  charges  (he 

iame  to  be  true.   He  then  insists,  that  the  bond  and  mortgage  are 

usuriooe  and  void  under  the  statute.     To  tbis'answer  a  repliea< 

tioa  hat  been  filed,'  putting  the  cause  at  issue,  and  depositions 

taken. 

It  18  very  evident  that  the  defendant  himself  has  no  personal 
knowledge  of  the  transaction,  but  relies  on  and  believes  the  in- 
formation given  him  by  Mr.  Cammann.  He  answers  in  a  guard- 
ed manner,  and  with  great  propriety. 

The  single  question  raised  by  these  pleadings,  is,  whether  the 
bond  and  mortgage  is  tainted  with  usury?   If  S0|  I  can  have  no 
tkernative  but  to  declare  them  void.     But  before  I  can  do  this, 
•edng  that  such  a  result  is  highly  penal  in  its  character,  destroy- 
ing the  whole  demand  of  the  complainants  as  founded  on  the 
bood  and  mortgage,  I  ought  to  be  well  satisfied  that  the  case 
proved  comes  within  the  true  construction  and  meaning  of  the  act 
against  usury,  and  the  proof  from  the  mouth  of  competent  wit- 
oesses.    I  have  already  stated  that  the  defendant,  by  his  answer, 
clearly  relies  on  information  received  from  Augustus  F.  Cam- 
maoD ;  and  when  I  examine  the  evidence,  I  am  equally  clear 
tbat  the  defendant  must  rely  on  Uie  evidence  of  the  same  person 
to  sustain  his  cause. 

This  witness  is  objected  to  by  the  complainants,  first,  because 
Ufl  name  appears  as  one  of  the  makers  of  the  thousand  dollar 
note,  and  it  is  against  public  policy  that  a  man  shall  be  allowed 
by  bid  own  evidence  to  destroy  a  negociable  instrument  on  which 
luB  name  appears. 

If  this  was  a  new  question,  it  would  present  matter  for  grave 
ddibeRUion,  for  I  confess  I  have  ever  felt  a  great  reluctance  to 
the  admission  of  such  a  witness ;  but  since  the  case  of  Rosevell 
T.  Gardner^  in  2  Pennington^  791,  I  consider  it  settled  that 
this  objection  cannot,  alone,  exclude  the  witness.  The  practice 
has  been,  and  so  I  consider  the  rule  settled  in  INew-Jersey,  that 
the  witness  is  competent.  But  this  objection  cannot  apply  to  the 
present  case.   This  action  is  not  founded  on  the  noter   That  was 
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given  up  to  the  party  at  the  time  the  liond  and  mortgage  we 
executed  on  which  the  present  action  is  brought. 

The  second  objection  is  more  serious^  on  the  ground  of  i; 
terest.  It  seems  that  this  witness  is  the  only  party  really  inte 
ested  in  the  loan  of  the  thousand  dollars.  The  defendant,  Aute 
is  only  security  for  Cammann,  and  I  can  perceive  no  good  re 
son  why  a  recovery  on  this  bond  and  mortgage  will  not  mal 
him  directly  liable  to  Auten  for  the  money.  With  this  stroc 
impression  on  this  point  against  the  competency  of  the  witnes 
I  incline  still  to  allow  his  testimony,  letting  the  objection  go  i 
bis  credit  rather  than  to  his  competency.  I  do  so  from  a  desi 
to  settle  the  case  on  its  merits,  as  more  satisfactory  to  all  tl 
parties,  and  because  no  objection  was  raised  to  the  witness  at  tl 
time  he  was  sworn,  when,  as  was  truly  said  by  the  defendan 
counsel,  it  was  in  their  power  to  have  released  the  witness,  ai 
thereby  made  him  competent. 

[  am,  then,  to  examine  this  case  upon  the  whole  evidenc 
the  most  material  of  which  is  that  of  Augustus  F.  Camrnan 
The  first  section  of  the  statute  against  usury,  provides,  "  that  i 
person  shall,  upon  any  contract,  take  directly  or  indirectly,  1 
loan  of  any  money,  wares,  &c.  above  the  value  of  seven  dolls 
for  the  forbearance  of  one  hundred  dollars  for  a  year."  This 
a  case  under  the  old  law,  prior  to  the  4th  of  July,  1824.  Tl 
second  section  provides,  "  that  all  notes,  bills,  bonds,  mortgage 
&c.  made  for  the  payment  of  any  money  so  to  be  lent,  on  which 
higher  interest  is  reserved  or  taken,  shall  be  utterly  void."  It 
clear,  that  to  constitute  usury,  there  must  be  a  contract  in  vi 
lation  of  the  act.  In  2  Saunders  on  Pleading  and  Evident 
493,  it  is  said,  "  To  constitute  usury  under  the  .act,  there  mu 
be  a  contract  with  an  unlawful  intent  to  take  illegal  interest 
And  in  I  Camp.  149 ;  "  it  must  be  shown  that  there  was  a  coi 
tract  or  agreement  for  usurious  interest :  for  if  the  interest  appe 
to  have  been  reserved  by  mistake,  or  upon  an  error  in  comput 
tion,  the  contract  will  not  thereby  be  avoided."  It  has  also  bee 
held,  that  the  contract  must  be  tainted  with  usury  in  concoctio 
and   any  subsequent  corrupt  contract   will  not    invalidate 
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1  East,  95.  A  bond  made  upoD  a  legal  contract,  to  carry  only 
legal  interest,  if  one  party  should  pay  a  higher  rate  of  interest 
than  the  law  allows,  and  the  other  party  should  receive  it,  would 
not  thereby  become  void,  for  the  plain  reason,  that  it  was  no 
part  of  the  original  contract. 

Taking  these  principles  as  tnie,  and  giving  full  credit  to  the 
testimony  of  Mr.  Cammann,  I  cannot  see  how  this  contract  can 
be  made  out  to  be  usurious.  From  his  own  case,  there  was  no 
contract  between  him  and  Andrew  Howell  ever  made,  by  which 
he  was  to  pay  more  than  the  legal  interest  for  this  mohey.  Being 
in  want  of  money,  Cammann  applied  to  Andrew  Howell  for  it, 
and  was  told  by  him  that  if  he  would  give  his  note  with  one 
John  Miller,  and  endorsed  by  Thomas  Auten,  that  he  could 
raise  the  money  on  it.  That  such  note,  for  a  thousand  dollars^ 
was  accordingly  made  and  handed  to  Andrew  Howell.  No  mo- 
ney, it  would  seem,  was  paid  until  after  the  note  was  executed 
and  delivered  to  Andrew  Howell.  What  were  the  terms  of  the 
contract?  Was  Howell  to  have  any  thing  beyond  the  legal  in- 
terest for  the  loan  of  the  money  ?  This  is  the  material  question. 
The  witness  answers  it  explicitly.  Referring  to  the  note,  he 
says,  "  there  was  nothing  but  common  interest  for  (he  considera- 
tion." This  is  the  language  of  the  witness,  and  he  afterwards 
explains  the  meaning  of  Ihe  word  common  interest,  as  used  by 
him  in  this  expression,  to  be  legal  interest.  Throughout  his 
whole  evidence,  he  complained  of  the  treatment  of  Andrew 
Howell,  in  not  paying  him  the  whole  of  the  thousand  dollars,  as 
a  breach  of  good  faith  ;  not  as  a  withholding,  upon  any  express 
or  implied  contract  at  the  lending  of  the  money  that  he  might  do 
»o,  but  as  being  contrary  to  both.  We  have,  then,  this  case. 
Howell  agrees  to  lend  Cammann,  upon  his  note  with  security, 
one  thousand  dollars.  By  the  contract,  he  was  to  be  charged  no- 
thing but  the  legal  rate  of  interest.  Howell  pays  hiin  a  part  of 
the  money  by  a  Mr.  Hoagland  at  one  time,  being  two  hundred 
and  fifty  dollars,  and  a  part  at  another  time,  but  withholds,  con- 
trary to  good  faith,  a  part  of  the  money.  Is  this  usurious  with- 
in the  meaning  of  the  statute?  Howell  is  clearly  indebted  to 
8 
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Cammann  for  the  money  lie  withholds.     In  other  words,  he  has 
a  note  for  more  money  than  he  is  entitled  to.     This,  as  it  ap- 
pears to  me,  is  the  whole  case.     The  witness  farther  states,  that 
he  asked  Mr.  Howell  about  the  item  of  two  hundred  dollars,  and 
told  him  it  was  too  much  interest  for  him.  to  pay ;  to  which 
Howell  replied,  that  money  was  very  scarce,  and  could  not  be 
got  without  it.     Does  not  this  very  conversation  show,  that  the 
withholding  of  that  money  was  in  bad  faith,  and  against  the 
agreement  of  the  parties?    Might  not  Cammann,  upon  this  case, 
have  recovered  this  money  from  Howell?    But  the  witness  says, 
Howell  retained  this  money  as  a  premium  for  raising  the  thou- 
sand dollars.     If  he  did,  it  was  not  by  virtue  of  the  original  con- 
tract, as  the  wiUiess  expressly  swears.     I  consider  this  case  th^ 
same,  as  if  the  name  of  John  Yannest  had  not  been  on  the  not^ 
at  alL    I  have  no  doubt  the  real  transaction  was  between  Cam- 
mann and  How^ell,  and  I  shall  protect  the  defendant  in  this  ac- 
tion from  paying  any  thing  more  on  this  note  than  Howell  ad- 
vanced, with  the  interest  thereon,  that  being  the  good  faith  of  then 
contract ;  but  [  cannot  declare  the  same  usurious,  not  coming,  ins 
my  judgment,  within  the  provisions  of  the  act.     This  is  uo  cases 
of  a  cover  to  usury,  for  the  witness  declares  the  contract  to  haves 
been  a  fair  and  just  one. 

There  appears  to  have  been  othei  transactions  between  these 
parties,  and  which  were  blended  in  the  settlement  of  the  note« 
Cammann  thought  proper,  contrary  to  the  usual  course  of  busi- 
ness, to  give  the  note  first,  and  depend  on  Howell's  paying  hinn 
the  money  afterwards. 

The  evidence  of  James  Cain  relates  to  a  conversation  he  had 
with  Howell  pn  this  subject,  in  1827.  He  went  to  see  him  about 
a  note  of  Stephen  Perrine.  This  must  have  been  after  Cam- 
mann had  set  up  usury  in  this  case,  as  the  defendant,  in  his  an- 
swer, says  it  was  in  the  spring  of  1824  that  he  told  Howell  that 
Cammann  meant  to  set  up  the  plea  of  usury  against  the  note. 
The  amount  of  this  conversation  with  Mr.  Cain,  was,  that  the 
Perrine  note  was  turned  into  this  Cammann  note ;  and  Howell 
said  he  meant  to  wait  the  result  o*f  this  suit  before  he  disposed  of 
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that  claim,  for  he  did  not  kncWv'-  b»ilvdi«y  might  losw  IteiMo'^ey 
00  accouot  of  usury.     But  he  adde,»  as  a*  reason  for  thi»  a|5pfei 
bensioD,  thai  Cainmann  was  a  &tran§e  kind  of  man,  and  there 
vas  no  knowing  what  he  might  er.j;.'..  This  evidence* ooiv^y 
Taries  the  case. 

Upon  the  whole  case,  therefore,  I  am  of  opinion,  that  the  con- 
tract on  which  the  bond  and  mortgage  in  tliis  case  were  given, 
was  not  usurious  within  the  meaning  and  true  construction  of 
the  statute  on  that  subject,  but  that  the  same  are  a  valid  security 
to  the  extent  of  the  money  advanced  by  Hovvell  on  the  same  to 
Cammano,  and  of  the  liabilities  of  Cammann  which  were  set- 
tled thereby.     I  shall  direct  a  reference  to  a  master,  to  ascertain 
tlte  amount  due  on  the  same,  in  conformity  with  this  opinion, 
\rith  direction  to  aHow  the  defendant  a  credit  for  any  part  of  the 
thousand  dollars  which  was  never  paid  or  accounted  for  by  An- 
drew Howell  to  Augustus  R  Cammann  on  the  loan. 

[Note.  The  decree  in  this  cause  was  appealed  from  by 
Thomas  Auten,  one  of  the  defendants ;  and  at  May  term,  1839, 
the  decree  of  the  chancellor  was  unanimously  affirmed  by  the 
court  of  appeals.] 


John  Flanagin  v.  Federal  Champion  and  Jesse  H- 

BOWEN. 

Od  •  bill  filed  ag&inst  C.  and  B.  eb  partners,  the  declarations  of  C.  are  not 
idfflissible  against  B.  to  prove  the  partnership.  The  declaration  of  one 
partner  is  only  admissible  against  the  other,  after  the  fact  of  the  partnership 
ii  eitablished. 

The  deda rations  of  one  partner,  made  after  the  dissolation  of  the  partner- 
■bip,  are  not  admissible  to  charge  his.  copartner.* 

Tins  cause  came  before  the  chancellor  for  final  hearing,  upon 
the  bill,  answer,  replication,  and  proofs.     Jesse  H.  Bowen  alone 

*  Note,    Tbii  nile  prevails  in  New. York,  and  the  weight  of  American  an- 
tboritj  » in  conformity  with  it.    HackUy  v.  Patrick^  3  John»,  536  ;  WaUUn 
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".  7  ••?^SSJ^^?^':  rTJje  ohfirgjeg- pf -  ibo-  bill,  the  nature  of  the  defence, 
V  /i\ii'*XVi  l^l<]aBCe  caUMl;upou  by  the  respective  parties,  so  far  as 


ire  necesf^j-y.^o  a  ciei^^up^ej^taoding  of  the  case,  appear  iu  Uie 
ipttfi)b*bf*tB^cbafu:efi6f.;  c  : 


Jeffersy  for  complainant. 

Wall,  for  defendant. 

The  Chancellor.  The  complainant  is  a  merchant  in  the 
city  of  Philadelphia,  who,  during  the  summer  and  fall  of  1833, 
sold  goods  to  a  considerable  amount  to  Federal  Champion,  who 
was  a  storekeeper  at  Gravelly  Run,  in  the  county  of  Gloucester, 
in  tliis  state.  Shortly  after  selling  these  goods  to  Federal  Cham- 
pion, he  failed  for  a  large  amount ;  aud  upon  investigating  his 
course  of  conduct  for  some  time  previous  to  his  failure,  and  par 
iicularly  on  finding  the  extent  of  his  recent  debts,  no  doubt  le: 
mained  on  the  mind  of  the  complainant  of  his  fraudulent  con 
duct.  His  conduct  after  his  failure,  in  trifling  with  his  creditors 
by  abortive  attempts  at  settlement,  was  well  calculated  to  strength 
en  this  belief.  The  complainant  has  entered  up  a  judgmen 
against  Federal  Champion  for  his  demand,  or  a  part  thereo 
and  taken  out  execution  against  his  property.  Standing  as 
judgment  and  execution  creditor  of  Federal  Champion,  the  conr 
plainant  has  filed  his  bill,  as  well  in  his  own  behalf  as  in  behiL 

et  al,  V.  Sherburne  et  al.  15  Johns.  424;  Mitchell  v.  Rouletone  et  al.  2  Hai. 
351 ;  Shelton  v.  Cocke  et  al  3  Munf.  191 ;  Rootea  v.  Welford  and  Co.  4  JMunJ 
215 ;  Walker  et  al.  v.  Duherry,  1  Marshal,  189. 

But  it  seoms  tho  English  rulo  is  otherwise.  Afler  a  dissolution  of  partner, 
ship,  the  admission  of  one  partner  will  be  binding  upon  his  copartners,  if  it  relate 
to  a  transaction  which  occurred  during  its  continuance ;  although  in  matten 
which  have  subsequently  arisen,  the  admission  of  one  partner  is  not  evidence 
to  charge  tho  other  members  of  the  firm.  Wood  v.  BradJick,  1  Taunt.  104 
Bvana  v.  Drummond,  4  Eap.  N.  P.  C.  89  ;  Pritchard  v.  Draper,  1  Rues,  am 
Mylne,  191 ;  2  Starkie*8  Et,  (6th  American  edition)  25 ;  Goto  on  Part.  90 
237,  238.  And  this  rule  has  the  sanction  of  several  American  authoritiei 
1  GalUwn,  635,  per  Story,  J.;  3  Hayw.  310,  311;  2  Bay,  533.  See  al« 
Smth  V.  Walker  et  al  6  Jokna.  267. 
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of  aO  Other  creditois  of  the  said  Federal  Champion,  who  should 
come  in  and  contribute  to  the  expenses  of  this  suit ;  and  after  a 
very  full  statement  of  all  his  transactions  with  Federal  Champion, 
charges,  that  Jesse  H.  Bowen  was  a  partnei^of  Champion,  and 
bound  to  pay  his  debt.     The  bill  further  seeks  to  set  aside  a 
judgment  entered  up  in  the  inferior  court  of  common  pleas  for 
the  county  of  Gloucester,  on  the  llth  day  of  August,  1834,  in 
favor  of  the  said  Jesse  H.  Bowen,  against  the  said  Federal 
CharopioD,  for  five  thousand  dollars,  or  thereabouts,  as  being 
fraudulent  and  void  against  creditors,  and  without  consideration. 
To  this  bill  Jesse  H.  Bowen  alone  has  answered.     That  an* 
swer  is  full  and  explicit  to  the  charges  made  in  the  bill.     Upon 
the  charge  made  against  him  of  being  a  partner,  he  denies  any 
such  partnership,  or  any  other  connexion  in  business  with  him, 
except,  as  the  owner  of  the  timber  standing  on  two  tracts  of  land 
in  the  county  of  Gloucester,  he  agreed  to  let  Federal  Champion 
coal  the  same,  on  condition  that  he  delivered  to  him  one  fifth  of 
the  coal  made  thereon  ;  which  agreement  he  afterwards  varied,  so 
as  to  let  said  Champion  send  all  the  coal  to  market,  and  pay  him 
one  fifth  of  what  the  same  should  bring,  after  deducting  freight 
and  inspection.     As  to  the  judgment,  the  defendant  says  the 
bond  on  which  the  same  was  entered  was  given  for  a  note  which 
he  held  of  Champion's,  and  which  was  justly  due  him,  and  giv- 
en for  cash  at  different  times  lent,  paid  and  advanced  to  him, 
and  for  cord-wood,  coal,  flick-stuff  and  planks,  sold  and  deliver- 
ed by  him  to  the  said  Federal  Champion. 

From  a  careful  reading  of  the  answer,  I  consider  it  a  direct 
and  full  denial  of  the  existence  of  any  partnership,  or  connexion 
in  business  in  any  way,  except  as  to  coaling  the  timber  on  the 
aforesaid  tracts  of  land.  There  is  no  equivocation  or  evasion  on 
the  subject.  And  as  to  the  judgment,  the  defendant  has  made 
out  a  full  and  legal  consideration.  So  far,  therefore,  as  the  an- 
8\i*cr  is  concerned,  it  is  responsive  to  the  material  charges  made 
io  the  bill,  and  the  defendant  must  have  the  full  benefit  of  it. 

We  are,  then,  to  look  into  the  evidence,  to  see  whether  the 
complainant  has  overcome  this  answer.     It  will  be  seen,  that 
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much  reliance  has  been  placed  upon  the  declarations  of  Federal 
Champion,  repeatedly  made  to  witnesses,  that  Jesse  H.  Bowen 
was  his  partner.     I  cannot  for  a  moment  listen  to  such  evidence. 
Nothing  could  be  more  dangerous,  than  to  allow  tlie  declarations 
of  a  man  deeply  involved  in  debt,  to  make  out  that  another  was 
his  partner.     No  man  would  be  safe.     Even  in  a  case  of  actual 
partners,  the  declarations  of  one  partner  cannot  be  given  in  evi- 
dence to  affect  the  other,  after  the  dissolution  of  the  firm.     It 
was  said  on  the  argument,  tliat  where  a  prima  facie  partnership 
was  proved,  the  declarations  of  one  of  the  partners  may  be  used 
against  the  other.     This  kind  of  evidence,  however,  can  never 
be  relied  on  to  establish  the  fact  of  a  partnership,  but  may  h^ 
competent  on  other  points,  when  the  court,  from  the  other  evi- 
dence in  the  case,  see  good  reason  to  believe  that  there  was  a* 
partnership.     1  shall,  therefore,  reject  the  declarations  of  Federal. 
Champion,  in  examining  the  evidence  on  this  subject.     Tb^ 
evidence  should  be  satisfactory  in  a  case  of  this  kind,  not  of  ai- 
doubtful  character,  as  the  consequences  must  be,  if  made  ouU 
that  this  man  was  a  partner,  that  he  will  be  called  on  to  auswef 
heavy  demands,  and  probably  to  an  amount  entirely  ruinous. 

One  fact  relied  on  by  the  complainant  to  establish  the  existence 
of  a  partnership,  is  an  occurrence  that  took  place  on  one  occa- 
sion, when  Federal  Champion  was  arrested  for  debt  by  the  sheriff* 
of  Gloucester.     Champion  sent  for  Bowen,  to  be  his  security  for 
his  appearance  at  court,  which  he  refused  to  do.   Champion  then 
pulled  an  instrument  of  writing  out  of  his   pocket,  and  said, 
''  Damn  him,  he  is  my  partner."    He  read  the  instrument,  and 
the  witness  says  he  does  not  understand  the  nature  of  instruments 
of  that  character,  but  he  took  it  to  be  an  article  of  copartnership. 
He  thought  it  read  strong,  and  was  a  general  partnership.    The 
witness  stated,  that  he  knew  the  hand-writing  of  both  Bowen 
and  Champion,  and  he  believes  the  instrument  was  in  the  hand- 
writing of  one  or  both  of  them,  he  cannot  say  which.     Another 
witness,  Mr.  Walker,  states,  that  the  hand-writing  of  these  men 
are  not  at  all  alike.     When  Champion  read  this  paper,  he  was 
on  horseback.    This  evidence  is  entirely  too  loose.    The  witness 
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did  Dot  have  the  paper  in  his  hand,  but  depended  entirely  on  the 
reading  of  Champion,  sitting  on  hb  horse,  and  gives  his  own 
construction  of  the  character  of  the  instrument.    It  may  have 
related  to  the  bargain  between  the  same  parties  for  coaling.     It 
must  be  remembered,  that  Champion  was  enraged  at  Bowen  for 
not  becoming  his  surety.    On  another  occasion,  Bowen  was  ask- 
ed if  he  was  in  partnership  with  Champion  :  he  answered,  "  we 
are  concerned  together."    He  said  they  were  partners ;  but  did 
not  say  they  were  partners  in  the  store.    AU  this  may  be  very 
fairly  ascribed  to  the  connexion  the  parties  had  in  the  coaling ; 
and  the  same  witness  adds,  that  since  the  above  conversation, 
Bowen  told  him  their  partnership  consisted  in  the  trade  of  coal. 
Another  witness  says,  that  at  the  time  they  were  engaged  in 
coaling,  the  hands  were  paid  out  of  Champion's  store^  and  Bowen 
said  he  had  a  mind  to  go  into  partnership  with  Championj  to 
share  in  the  profits  he  made  out  of  the  hands.     This  is  all  the 
viiness  heard  on  the  subject :  he  no  where  pretends  that  they 
actually  did  go  into  partnership.   At  another  time,  when  engaged 
in  coaling,  a  >vitness  was  employed  to  run  out  the  land,  and  he 
uoderstood  from  the  conversation  of  Bowen  and  Champion,  that 
they  were  in  partnership  in  cutting  and  coaling  :  and  he  adds,  I 
thought  they  were  in  partnership  in  the  store,  because  the  hands 
vere  paid  out  of  the  store.    After  Champion's  failure,  this  wit- 
ness asked  Bowen  how  Champion  could  fail  and  he  not,  as  they 
were  partners?    He  answered,  they  never  were  in  partnership 
in  any  other  way  than  in  the  coaling.     He  distinctly  says,  that 
io  his  conversations  with  Bowen   and   Champioi^  the   word 
''store"  was  not  mentioned. 

The  main  evidence  to  make  out  a  partnership  between  Bowen 
aod  Champion,  are  the  declarations  of  Champion ;  and  if  such 
evidence  could  satisfy  my  mind,  the  case  would  be  clearly 
proved.  He  said  they  were  partners,  over  and  over  again  :  but 
I  consider  it  illegal  evidence.  Even  if  the  rule  be  admitted,  that 
such  evidence  is  competent  to  establish  the  fact  of  a  partnership, 
tfter  a  prima  facie  case  of  partnership  is  made,  still,  in  the  present 
case,  no  such  prima  £Bicie  case  is  made  out   The  whole  evi- 
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dencc  is  of  the  slightest  character.  The  fact  of  the  pqrties  \yc\ng 
concerned  partially  in  the  coaling  of  the  two  tracts  of  timber, 
may  and  probably  has  given  ri>?e  to  much  of  (he  evidence  on 
this  subject.  If  there  was  in  reality  a  general  partnership  exist- 
ing between  these  men,  it  would  seem  very  strange  that  no  man, 
not  even  the  clerks  in  the  store,  who  have  been  examined,  knew^ 
any  thing  about  it. 

The  evidence,  therefore,  in  my  judgment,  fails  to  establish  a 
general  partnership  between  the  defendants. 

As  to  the  judgment  of  Bowen  against  Champion,  which  is  at^ 
tempted  to  be  impeached,  it  rests  upon  the  answer.     No  evidenc  • 
is  offered  changing  the  case  there  made.     The  answer  shows 
sufficient  consideration,  and  there  is  no  ground  for  disturbing  tl^ 
validity  of  the  judgment. 

Much  is  said  in  the  case  about  Bowen's  recommending  Char^i 
pion  to  the  complainant  and  others  as  a  responsible  man,  ar— 
there  is  too  much  reason  to  believe,  from  all  his  conduct  wi^ 
Champion  throughout  this  transaction,  that  his  countenance  h- 
enabled  Champion  to  impose  more  largely  on  confiding  crcditot^ 
The  credit,  however,  was  given  by  the  complainant  to  Chat^ 
pion  himself.  At  the  time  of  selling  him  the  goods  he  enterta^S 
ed  no  opinion  that  he  had  any  partner. 

It  is  charged  in  the  bill,  also,  that  there  was  a  contrivars  < 
between  Bowen  and  Champion,  by  which  it  was  fraudulen^T^ 
agreed  between  them,  that  Champion  should  buy  the  goods,  and 
Bowen  stand  by  with  his  judgment  and  protect  his  property  un- 
til he  could  defraud  his  creditors.     This  is  denied  by  the  answer, 
and  in  no  way  sustained  by  the  evidence. 

It  is  further  charged,  that  Bowen  acted  fraudulently  in  enter- 
ing up  a  judgment,  after  promising  to  share  the  same  fate  with 
the  other  creditors.  I  cannot  consider  him  bound  by  a  general 
declaration  of  this  kind,  especially  as  the  other  creditors  were  in 
no  way  bound  to  him.  But  inasmuch  as  his  promise  went  na 
farther  than  to  abide  by  any  arrangement  which  all  the  creditonr 
should  make,  I  cannot  hold  him  in  any  way  obligated,  afler  oh^^ 
of  those  creditors,  the  chairman  of  the  meeting,  (Collin  Cooper,) 
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declioed  coming  into  any  arrangement,  and  sought  hb  remedy 
in  his  own  way. 

While,  therefore,  I  have  to  regret  the  loss  which  the  complain- 
ant, and  other  creditors,  have  sustained  at  the  hands  of  Federal 
Champion,  and  would  be  very  far  from  approving  the  course  of 
conduct  pursued  by  Jesse  H.  Bowen  in  relation  to  this  whole  af- 
fair, there  is  no  such  case  made  out  as  will  enable  me  to  charge 
him  as  a  partner  of  Federal  Champion,  or  to  disturb  his  judg- 
ment. 

The  bill,  therefore,  as  to  Jesse  H.  Bowen,  must  be  dismissed 
with  costs. 


William  P.  Robeson  and  John  P.  B.  Maxwell  v. 

Daniel  Pittenger. 

This  coort,  if  a  proper  case  be  discloied,  will  interfere  by  injunction  to  pre- 
Tent  the  obstmction  of  ancient  lights. 

Chancery  will  interfere  by  injunction  to  prevent  or  remove  a  private  nuisance, 
#here  the  nnisance  has  been  erected  to  the  prejudice  or  annoyance  of  a 
right  which  the  other  party  had  long  previously  enjoyed. 

It  most  be  a  strong  and  mischievous  case,  of  pressing  necessity,  or  the  right 
must  have  been  previously  established  at  law,  to  entitle  the  party  to  call  to 
his  aid  the  jurisdiction  of  this  court. 

Where  ancient  lights  have  existed  for  upwards  of  twenty  years,  undisturbed, 
the  owner  of  an  adjoining  lot  has  no  right  to  obstruct  them ;  and  particu- 
larly so,  if  the  adjoining  lot  was  owned  by  the  person  who  built  the  house 
containing  the  ancient  lights,  at  the  time  of  building,  and  was  sAbsequently 
sold  by  him. 

Whether  this  coort  will  interfere  by  injunction  to  prevent  the  nuisance,  or 
leave  the  party  to  establish  his  right  at  law,  must  depend  on  the  particulir 
circomstances  of  each  case. 

This  bill  was  for  an  injunction  to  restrain  the  defendant  fcom 

stopping  the  plaintifis'  lights,  by  the  erection  of  a  building  on  an 

iil)oining  lot.    On  the  17th  of  January,  1838,  the  complainants 

^'^ve  written  notico  to  the  defendant  of  their  intention  to  apply 

for  an  injunction  on  the  31  st  of  January ;  but  the  bill  was  filed 
9 


^r, 
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and  the  injunction  issued  on  the  25th  of  that  month,  previous  to 
the  time  specified  in  the  notice.  The  material  facts  contained  in 
th^  bill,  were,  that  Jlhe  complainants  were  the  owners  of  a  lot  in 
the  town  of  Belvidere,  Warren  county,  adjoining  a  lot  of  the  de- 
fendant. The  lots  (marked  in  the  town  plot  as  lots  No.  9  and 
No.  10)  were  each  fifty-two  feet  in  front  on  Water-street,  and 
above  one  hundred  feet  deep.  In  tlie  year  1797,  one  Benjamin 
Sexton  became  seized  of  both  lots ;  and  about  the  year  ISOl  or 
1S02,  he  erected  a  dwelling-house  upon  one  of  the  lots,  marked 
No.  10,  w^here  lie  continued  to  reside  until  the  day  of  his  death, 
which  occurred  in  1806.  This  house  (now  the  property  of  the 
complainants)  was  built  immediately  on  the  line  of  the  defen- 
dant's lot,  marked  No.  9,  and  had  six  windows,  besides  two  cel- 
lar windows,  which  opened  upon  and  received  light  and  air  from 
lot  No.  9,  and  which  had  remained  open  and  unobstructed  from 
the  erection  of  the  house  until  the  filing  of  the  bill,  a  period  of 
more  than  thirty  years. 

Benjamin  Sexton  having  died  intestate,  both  the  lots  descended 
to  his  children,  who  remained  seized  as  tenants  in  common,  until 
the  28th  day  of  April,  1828,  when  two  of  the  heirs  joined  in  a 
conveyance  of  lot  No.  9  to  Thomas  P.  Sexton^  who  was  also  an 
heir.  Upon  this  lot,  at  the  time  of  the  deed  to  Thomas  P.  Sex- 
ton, there  stood  a  cabinet-maker's  shop,  forty  feet  back  from  the 
street,  and  the  front  of  it  eighteen  feet  from  the  nearest  corner 
of  the  complainants'  dwelling-house ;  which  shop  was  afterwards 
converted  by  Sexton  into  a  dwelling-house.  Thomas  P.  Sexton 
remained  the  owner  of  lot  No.  9,  until  the  20th  day  of  January, 
1831,  when  he  sold  and  conveyed  it  to  one  Barnet  Matthews; 
who,  by  deed  dated  the  31st  day  of  March,  J  835,  conveyed  it  to 
Hugh  H.  Abernethy,  by  whom  it  was  convoyed  to  the  defendant 
on  the  2Gth  day  of  March,  1836. 

On  the  14th  day  of  March,  1829,  k>t  No.  10  was  conveyed  by 
all  the  heirs  of  the  said  Benjamin  Sexton,  to  John  Smith  ;  by 
whom  it  was  conveyed  to  the  complainants,  by  deed  dated  the 
1st  day  of  May,  1834. 

The  bill  further  charges,  that  Pittenger,  the  defendant,  who 
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Purchased  lot  No.  9  with  a  full  knowledge  of  its  situation,  had 
htely  commenced  digging,  and  was  then  engaged  in  laying  the 
^uodation  of  a  building  immediately  adjoining  the  lot  No.  10 ; 
9nd  that  he  purposed  erecting  a  building  immediately  adjoining, 
>reo  close  to  the  complainants'  dwelling-house,  as  to  impede  and 
Cop  the  ancient  lights  of  at  least  three  windows  in  the  dwelling- 
iouse,  and  one  cellar  window  under  the  same,  and  that  the  de- 
endant  threatened  to  obstruct  the  others  also. 

The  defendant,  without  answering  the  bill,  gave  notice  of  a 
DoCion  to  dissolve  the  injunction,  accompanied  by  a  copy  of  the 
lefendant's  affidavit,  intended  to  be  used  on  the  hearing.  The 
liiidavit  did  not  materially  vary  the  case  made  by  the  bill,  and 
lisclosed  no  new  fact,  except  that  he  was  about  to  erect  his 
i^uildiog  about  thiee  feet  from  the  complainants',  dwelling,  and 
Dot  immediately  adjoining  it. 

TMie  case  was  submitted  to  the  chancellor  on  the  motion  to 
dissolve  the  injunction,  upon  the  written  briefs  of  counsel 

J.  H.  Williamson,  in  support  of  the  motion. 

1.  The  general  principle  is  unquestionable,  that  every  man 
l^ias  a  right  to  build  upon  his  own  land,  though  he  thereby  stops 
tlie  lights  of  others  house.  1  Yentris,  239,  Cox  v.  Matthews  ; 
9.  Lev.  122 ;  3  Bl  Com.  217 ;  10  Enff.  C  L.  R.  102,  Little- 
:4ale,  J. 

2.  Although  twenty  years'  adverse  enjoyment  of  lights  is  pre- 
sumptive evidence  of  a  grants  yet  there  can  be  no  such  presump- 
tion from  length  of  time,  unless  the  lights  have  been  enjoyed  ad- 
'^ersely  to  the  rights  of  ot tiers ;  and  as  there  can  be  no  adverse 
-enjoyment  whilst  the  tide  to  the  house  and  to  the  contiguous 

ground  continues  vested  in  the  same  persob,  no  grant  in  such 
^a  case  can  be  presumed.     2  Saund.  Rep.  1756 ;  11  East.  373 ; 
Si  Stcanston,  340-1 ;  6  Eng.  Com.  Law  Rep.  523,  Barker  v. 
Richardson  ;  10  Eng.  Com.  Law  Rep.  102,  Littledale,  J. 

3.  If  a  man  builds  a  house,  and  afterwards  sells  it,  neither 
Che  vendor,  nor  any  person  claiming  under  him,  can  build  on 
'^  adjacent  land  so  as  to  stop  the  Ughts  of  the  first  house, 
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for  that  would  be  to  derogate  from  his  own  grant.    1  Lev.  122 ; 
6  Modern,  116 ;   T.  Raym.  87. 

4.  Id  the  present  case,  the  obstruction  and  injury  do  not  appear 
by  the  bill  to  be  of  such  a  character  as  to  warrant  the  interference 
of  this  court  by  injunction  ;  and  especially  before  a  trial  at  laWy 
and  before  answer.  1  Dickens,  164-5,  Fishmongers  Camp. 
&c. ;  16  Vesey,  338,  Aity.  Gen.  v.  Nicholl ;  2  Swatiston,  233 
to  237 ;  Eden  on  Injunctions,  234 ;  12  Eng.  Com.  Law  Rep. 
218 ;  1  Chilty's  Gen.  Prac.  727-8. 

6.  And  the  court  will  not,  even  in  a  plain  case  of  nuisance, 
grant  an  injunction  without  notice,  unless  the  danger  is  pressing, 
and  will  not  admit  of  delay.  2  Vesey,  sen.  453.  In  this  case, 
the  complainants  gave  notice  of  an  intended  application  for  the 
injunction,  but  before  that  day  obtained  the  injunction  on  aa 
ex  parte  application. 

6.  The  affidavit  of  the  defendant  is  competent  evidence.  If 
the  argument  had  come  on  upon  the  notice  which  was  given,  it 
appears  from  all  the  books  that  it  is  the  constant  practice  to  re- 
ceive affidavits  on  the  part  of  the  defendant  on  answer,  to  show 
on  what  the  injunction  was  obtained ;  and  if  it  would  have  been 
received  then,  I  can  perceive  no  reason  why  it  should  not  b^  re- 
ceived now,  as  no  answer  has  been  filed ;  and  why  the  parties 
are  not  to  be  considered  as  standing  before  the^ourt  precisely  in 
the  same  situation  as  if  they  were  now  before  the  court  on  the 
appUcation  for  the  injunction. 

H.  W.  Green,  contra. 

I.  The  bill  discloses  a  clear  case  of  nuisance.  First,  Stopping 
ancient  lights,  is  an  actionable  nuisance.  3  B.  C.  216;  9  Co, 
57-8 ;  Com.  Dig.  "  Action  on  the  Ca^se  for  Nuisance,^^  A. 

Second,  When  the  owner  of  an  entire  lot  builds  two  or  more 
houses  upon  it,  and  afterwards  separates  the  ownership  or  occu- 
pation, each  party  taking  a  part  is  bound  not  to  affect  the  exist- 
ing state  of  things ;  and  in  that  case,  six  years'  enjoyment,  or 
less,  will  give  as  perfect  a  right  to  the  free  use  of  a  modem  win- 
dow, as  twenty  years'  adverse  enjoyment  would  create.     1  Veti- 
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/rtf,  237;  1  Sid.  167,  227;  Raym.  87 ;  1  Lev.  122;  6  Mod. 

Cases,  116;  1  Keble,  553;  1  ChUty's  Prac.  207;  Com.  Dig. 
Action  on  the  Case  for  Nuisance,  A. ;  1  Price,  27 ;  21  Evg. 
Cm.  Law  Rep.  373 ;  22  Ibidj  338,  340 ;  2  Saund.  114,  n.  ; 
1  Saund.  PL  and  E.  81-2 ;  2  Z)on«'5  Abridg.  716,  «cc.  17  ; 
12  Mom.  iiep.  157,  160. 

2.  The  proper  and  appropriate  remedy  is  by  injunction. 
1  Chitty's  Prac.  208,  383,  727,  and  note  n. ;  2  Russell,  121 ; 
16  Vesey,  338. 

3.  No  notice  of  application  for  the  injunction  was  necessary. 
The  practice  is  otherwise.  2  Russell^  121 ;  16  Vesey,  338 ; 
iJohsL  Ch.  55. 

4.  Admitting  notice  to  be  necessary,  the  application  for  an  in- 
junction is  addressed  to  the  sound  discretion  of  the  court,  and  if 
allowed  io  a  proper  case,  it  ought  not  to  be  dissolved,  merely  be- 
cause it  was  granted  without  notice. 

5.  The  affidavit  of  the  defendant  cannot  be  read.  The  rule 
is,  that  the  defendant's  affidavit  cannot  be  read,  unless  the  party 
waseotitled  to  notice. 

The  Chancellor.  The  object  of  this  bill  is  to  restrain  the 
defendant  from  obstructing  the  light  and  air  of  a  building  be- 
looging  to  the  complainants.  Wl)^n  the  bill  was  presented,  I 
granted  the  injunction  with  much  reluctance,  without  notice ; 
and  I  did  so  from  the  pressing  character  of  the  case,  as  the  de- 
feodant  was  actually  at  work  in  erecting  the  very  obstruction 
complained  of.  I  am  now  furnished  with  the  briefs  of  the  counsel 
of  the  respective  parties,  on  a  motion  to  dissolve  the  injunction 
opoQ  the  case  made  by  the  bill,  and  shall  consider  the  same  with- 
out prejudice,  as  if  the  propriety  of  the  interference  of  the  court 
was  DOW  for  the  first  time  considered.  I  am  not  aware  that  this 
qoeMiimhas  ever  been  decided  in  New- Jersey,  and  it  has  caused 
ine  some  anxiety  to  determine,  not  so  much  what  views  have 
beeo  taken  by  other  judges  and  in  ottier  countries,  of  the  question, 
but  what  should  be  the  course  of  decision  in  this  state,  and  par- 
tKolarly  in  a  country  under  a  rapidly  increasing  state  of  improve- 
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fnent.  It  would  seem  unreasonable,  that  in  those  places  where 
land  is  cheap,  and  the  country  thinly  settled,  a  party,  after  be- 
ing permitted  to  build  his  house  and  place  his  windows  on  the 
side  adjoining  the  open  field  of  another  man,  and  especially  after 
so  long  a  posses?sion  as  to  presume  a  grant  for  that  purpose,  should 
have  them  obstructed  by  the  erection  of  a  wall  or  another  build- 
ing, when  pel  haps  a  httle  accommodation,  by  placing  the  new 
building  a  few  feet  further  off,  might  work  no  injury  to  any  body ; 
and  yet  in  populous  cities,  where  land  is  very  valuable,  jind  it  is 
the  constant  practice  to  place  buildings  side  by  side,  the  enforce- 
ment of  the  same  rule  might  w^ork  great  inconvenience  and  in- 
justice. The  difficulty,  therefore,  is  to  lay  down  one  rule  for  all 
cases.  Nor  will  it  do  to  leave  all  parties  to  their  remedy  at  law. 
That  would  be  shutting  up  the  doors  of  a  court  of  equity,  when 
the  exercise  of  its  legitimate  powers  is  most  needed.  Cases 
might  arise  where  damages  would  be  no  adequate  compensation 

for  the  injury  sustained,  and  the  party  unable  to  respond  in 
damages  at  ail. 

The  cases  in  the  English  courts  arc  numerous,  in  which  dam- 
ages at  law  have  been  recovered  for  obstructing  lights,  and  where 
injunctions  have  been  issued  to  prevent  such  obstructions.  The 
law  is  there  well  settled,  and  of  long  standing.  In  1  Levins^ 
Hep,  122,  the  case  of  Palmer  v.  Fletcher,  there  is  an  early  and 
important  decision  on  this  subject.  This  was  a  case  at  law.  A 
man  built  a  house  on  his  own  lands,  and  then  sold  the  house  to 
one  man,  and  the  land  adjoining  to  another,  wlm  obstructed  the 
windows  of  the  house  by  piles  of  timber.  This  house  had  been 
recently  built,  yet  the  action  was  sustained.  The  judges  differed 
as  to  what  would  have  been  the  result  had  the  man  sold  the  va- 
cant lot  first,  seeing  the  building  had  been  recently  erected :  but 
all  agreed,  that  if  a  stranger  had  owned  the  adjoining  lands,  be 
might  obstruct  the  lights  of  a  newly  erected  building,  but  not  of 
an  ancient  building  so  that  he  has  gained  a  right  in  the  lights  by 
prescription.  « 

In  1  ComyiCs  Digest  title,  ^^ Action  on  the  Case  for  a  Nui- 
9ancei^  i4.,  the  cases  are  cited  in  which  actions  on  the  case  for  a 
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SAOce  have  been  allowed.  If  a  man  erect  a  house  or  mill  to 
nuisance  of  another,  every  occupier  afterwards  is  subject  to 
ctioQ  for  the  nuisance. 

t  the  case  of  Rosewell  v.  Pry  or  ^  6  Modern^  116,  the  question 
whether  in  a  declaration  for  stopping  the  plaintifPs  lights, 
18  necessary  to  state  the  lights  and  the  messuage  as  being 
en/,  and  it  was  held  not  to  be  necessary.     In  that  case.  Holt, 
f  Justice,  says :  "  If  a  man  have  a  vacant  piece  of  ground,  and 
I  liiereupon,  and  that  house  has  very  good  lights,  and  he 
Jiis  house  to  another,  and  after  he  builds  upon  a  contiguous 
\  of  ground,  or  lets  the  ground  contiguous  to  another,  who 
Is  thereupon  to  the  nuisance  of  the  lights  of  the  first  house, 
essee  of  the  first  house  shall  have  an  action  upon  the  case 
net  such  builder,  for  the  first  house  was  granted  to  him  \Mth 
he  easements  and  the  lights  then  belonging  to  it." 
*his  general  principle  is  also  stated  in  3  BL  Co7n.  217,  where 
declared  to  be  essential  to  the  maintenance  of  the  action, 
;  the  windows  be  ancient.     The  English  cases  are  uniform 
this  subject ;  and  chancellor  Kent,  in  3  Kenfs  Com,  445, 
lares  in  general  terms,  that  ^^  according  to  the  English  law,  the 
serof  a  liouse  will  be  restrained  by  injunction,  and  he  will  be 
Je  to  an  action  on  the  case,  if  he  makes  any  erections  or  im- 
remente,  so  as  to  obstruct  the  ancient  lights  of  an  adjoining 

Q  our  own  country,  too,  the  same  doctrines  have  been  main- 
ed ;  and  I  do  not  perceive  that  chancellor  Kent,  in  his  Com- 
itaries  above  referred  to,  denies  any  where  that  the  same 
is  of  law  on  this  subject  apply  in  this  country,  except  in  a 
e,  where  he  declares,  that  this  common  law  prescription  does 
.  reasonably  or  equitably  apply  to  buildings  on  narrow  lots  in 
i  rapidly  growing  cities  in  this  country,  and  upn  the  ground, 
it  such  was  not  the  presumed  intention  of  the  owners  of  such 
s  From  all  lie  says,  I  infer  that  he  recognizes  the  general 
nciplcs  before  stated  as  in  force  in  this  country,  but  exempts  the 
5e  of  city  lots,  from  the  necessity  and  reason  of  the  thing,  as* 
^ssaiy  for  their  advancement  and  continued  improvement. 
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The  case  of  Story  v.  Odm,  in  12  Mclss.  157,  is  a  very  dears 
and  plain  decision  in  our  own  courts.  The  property  was  BitaateS 
in  tiie  town  of  Boston.^  The  building  was  purchased  of  th^ 
town  in  1795,  and  stood  adjoining  other  lands  of  the  town,  wittfl 
lights  looking  out  directly  upon  this  vacant  land.  In  1812,  th^. 
town  sold  this  vacant  lot,  and  the  purchaser  built  directly  adf 
joining  the  plaintiflfs  building,  and  obstructed  his  lights.  Th»^ 
court  decided,  that  as  the  purchaser  of  the  first  building  bough'  m. 
without  reserving  to  the  grantors  any  riglit  to  build  on  the  adEs 
joining  ground  so  as  to  interfere  with  his  lights,  they  could  nor^ 
nor  could  their  grantees,  build  so  as  to  interfere  with  this  right 

As  to  the  proper  cases  for  the  interference  of  this  court  to  pr^s 
vent  private  nuisance,  the  true  rule,  as  it  appears  to  me,  is  lai=r<; 
down  in  the  case  of  Van  Bergen  v.  Van  Bergen^  in  3  John,  C/t* 
Rep,  287.     The  chancellor  says :  "  The  cases  in  which  chance^ 
ry  has  interfered  by  injunction  to  prevent  or  remove  a  private 
nuisance,  are  those  in  which  the  nuisance  has  been  erected  to  the 
prejudice  or  annoyance  of  a  right  which  the  other  party  had 
long  previously  enjoyed.    It  must  be  a  strong  and  mischievous 
case  of  pressing  necessity,  or  the  right  must  have  been  previous- 
ly established  at  law,  to  entitle  the  party  to  call  to  his  aid  the 
jurisdiction  of  this  court." 

From  a  careful  examination  of  the  cases,  and  the  principles 
on  which  they  arc  decided,  I  have  come  to  the  conclusion,  that 
the  same  rules  which  have  been  established  in  the  English  courtSi 
and  in  other  states  of  the  union,  upon  this  subject,  apply  with 
the  same  force  to  us,  and  that  there  is  nothing  in  our  condition 
which  can  prevent  their  wholesome  application :  that,  as  a 
general  rule,  in  a  case  of  ancient  lights,  where  they  have  existed 
for  upwards  of  twenty  years  undisturbed,  the  owner  of  the  ad- 
joining lot  has  no  right  to  obstruct  those  lights,  and  particularly 
so,  if  the  adjoining  lot  was  owned  by  the  man  who  built  the 
house  at  the  time,  and  subsequently  sold  by  him:  and  that, 
whether  this  court  will  interfere  by  injunction,  or  leave  the  party 
to  establish  his  right  at  law,  must  depend  on  the  particular  cir^ 
cumstances  of  each  case. 
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h  remains  to  be  considered,  what  is  the  case  of  the  present 
^Oyhtnants,  and  whether  the  injunction  should  be  continued 
noL 

The  property  is  sitaated  in  Belvidere,  in  the  county  of  War- 
ly  in  this  state,  and  was  owned  in  fee,  and  possessed  (as  well 
I  lot  OD  which  the  house  is  built,  as  the  adjoining  one  on  which 
3  obstruction  is  about  to  be  erected)  as  far  bacic  as  the  year  1797, 
one  Benjamin  Sexton.  The  premises  consisted  of  two  lots,  num- 
rcd  9  and  10,  and  adjoined  each  other.  Sexton  owning  both 
5se  Iota,  which  were  eacli  fifty-two  feet  in  front  and  "rising  one 
ndred  feet  deep,  in  the  year  1801  or  1802  erected  the  house 
question,  on  lot  No.  10,  for  his  own  residence,  and  placed  the 
ne  on  the  line  between  said  lots  Nos.  9  and  10,  and  built  on 
B  end  towards  lot  No.  9,  six  windows  besides  two  in  the  cellar, 
hese  windows  have  continued,  unmolested^  to  receive  light  and 
r  from  across  this  lot  No.  9,  until  the  recent  attempt  of  the  de* 
ndant  to  build  his  wall  for  a  new  house  directly  against  the 
ine.  Benjamin  Sexton  died  intestate,  in  the  year  1806 ;  and 
is  heirs  at  law  sold  lot  No.  10,  with  the  aforesaid  house,  on  the 
ilh  of  March,  1829,  to  one  Smith,  who  afterwards  sold  the 
ime  to  the  complainants.  The  lot  No.  9,  was  conveyed  by  two 
*  the  heirs  of  Benjamin  Sexton  to  a  third  heir,  on  the  28th  of 
prii,  1828 ;  and  that  heir  again  conveyed  the  same,  on  the  20th 
r  January,  1831,  to  one  Matthews;  which  lot  has  since  been 
joveyed  to,  and  is  now  the  property  of,  the  defenddnt.  On  lot 
I0.9  there  was  also  n  building,  standing  back  from  the  street 
L\»ut  forty  feet,  and  the  front  about  eighteen  feet  from  the  near- 
est corner  of  the  dwelling-house  on  lot  No.  10. 

Udder  these  circumstances  the  defendant  has  commenced 
building  the  foundation  of  a  house  or  shop,  directly  adjoining  the 
house  on  lot  No.  10,  and  so  as  to  shut  up  the  windows  of  that 
house.  He  is  injoincd  by  this  court  from  so  doing,  and  the  ques- 
tion is,  whether  that  injunction  should  be  dissolved. 

Iain  very  clear  the  injunction  ought  not  to  be  dissolved,  and 

Aat  upon  all  the  authorities  cited.     The  case  is  a  very  strong 

one.   The  builder  of  this  house  owned  both  lots  at  the  time  of 
10 
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erectiDg  the  building.  The  lights  are  ancient^  having  continoed 
unmolested  for  thirty-five  years.  Lot  No.  10,  on  which  the 
house  stands,  passed  out  of  the  hands  of  the  heirs  at  law  of  the 
original  owner  first  ;  and  there  is  no  pressing  necessity  for  this 
interference  witli  the  establirilicd  rights  of  the  complainants. 

I  am,  therefore,  of  opinion,  that  tlic  injunction  was  rightly  is- 
sued in  this  case,  and  ought  not  to  be  disturbed. 
Motion  denied. 


PiiEBE  R.  Gonu:  v.  Isaac  Anduuss  and  others. 

A  complainant  in  a  suit  for  the  nicro  purpose  of  recovering  a  legacy,  is  not 
bound  to  make  the  representatives  of  a  deceased  co-executor,  parties,  whan 
ho  expressly  charges  that  all  the  assets  of  the  testator  are  in  the  hands  of 
the  surviving  executor;  but  such  representatives  are  proper  parties  when* 
ever  such  co^xccutor  is  charged  with  having  assets,  or  when  fraud  or  coU 
losion  is  charged  between  the  executors,  or  in  a  case  of  insolvency. 

Upon  the  same  principlei  debtors  to  tlie  testator  may  be  made  parties,  to  reach 
assets  in  their  hands. 

This  is  a  privilege,  given  to  a  complainant  in  the  court  of  chancery,  to  go 
beyond  the  party  legally  bound,  to  reach  assets  in  the  hands  of  other  per- 
sons out  of  which  his  debt  ought  to  bo  paid.  But  if  such  persons  have  no 
assets,  and  there  bo  no  other  special  ground  assigned,  they  are  not  proper 
parties. 

A  demurrer  to  a  bill  in  equity,  admits  every  charge  in  the  bill  whicli  is  weD 
pleaded. 

Where  a  bill  filed  against  a  surviving  executor  for  a  legacy,  cliargos  that  the 
executors  rendered  a  joint  account  to  the  orphan's  court  for  final  settlement, 
which  was  allowed ;  and  also  charges  that  all  the  assets  are  in  the  hands  of 
the  surviving  executor,  the  latter  charge  is  material  and  well  pleaded. 

The  decree  of  the  orphan's  court  upon  a  joint  account  rendered  bj  executors, 
admitting  the  account  to  settlement,  does  not  change  the  joint  liability  of 
the  executors.    They  are  jointly  liable  before  as  well  as  afler  the  decree. 

A  settlement  in  the  orphan's  court  by  two  executors,  and  a  decree  establishing 
the  amount  in  their  hands,  are  not  conclusive  that  each  execator,  at  the 
time,  had  half  of  the  estate. 

Such  decree  only  ascertains  the  amount  duo,  leaving  the  liability  tho  same  as 
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^fon,  joint,  and  leaying  wholly  undoterixiined  and  open  as  between  the 
^rtJes  themselvet,  what  part  of  the  estate  each  executor  had. 

TiiE  original  bill  in  this  cnuse,  filed  on  llie  17th  day  of  Octo- 
'^er,  1835,  cimrges,  that  the  complainant  is  tlic  widow  of  Luther 
^oble,  and  the  dauglitcr  of  Caleb  Halsted,  deceased.  That  the 
•s:i id  Caleb  Halsted,  by  his  last  will  and  testament,  duly  m&de 
^ii^d  published,  after  directing  that  all  his  estate,  real  and  per- 
gonal, excepting  certain  chattels  thereby  specifically  bequeathed, 
"IiouJd  be  sold  by  his  executors,  and  his  debts,  funeral  expenses, 
'tid  certain  legacies  contained  in  the  will  paid  thereout,  he- 
ld eathed  and  directed  that  all  the  rest  and  residue  of  his  estate, 

•  fiter  payment  of  debts',  funeral  charges  and  legacies,  should  be 
^o.id  and  distributed  by  his  executors  as  follows,  viz. :  to  his  80Q| 
-^cileb  S.  Halsted,  five  hundred  dollars,  to  1)0  at  his  own  disposal ; 
-iCkd  the  residue  thereof  to  be  divided  into  three  equal  parts;  one 
i  Aird  thereof  he  bequeathed  to  his  executors,  and  the  survivor  of 
i^mem,  to  he  placed  at  interest,  and  to  pay  ovei  the  interest  and 

*  »"ofits  thereof  to  Margaret  Halsted,  the  wife  of  his  son  Caleb  S. 
"Palsied,  during  her  natural  life,  for  the  support  of  herself  and 
«^mily :  and  after  the  decease  of  the  said  Margaret,  to  the  said 
—"■aleb  S.  Halsted  during  his  natural  life ;  and  after  his  death,  the 
>**incipal  and  interest  to  the  children  of  the  said  Caleb S.  Halsted; 
^  xid  the  remaining  two  thirds  of  the  said  residue,  he  gave  and 
■>«queathed  to  his  two  daughters.  Mary  C,  Andruss,  the  wife  of 
L^ac  Andruss,  and  tlic  complainant ;  and  in  case  of  the  death 
'"^t  either  of  his  said  daughters,  her  share  to  be  divided  among 
^»^er  cliildren.  The  will  further  recited,  that  the  testator  was 
V>ound  as  surety  for  his  son,  Caleb  S.  Halsted,  for  the  pyment 
of  certain  sums  of  money,  and  provided,  that  if  the  testators 
estate  was  compelled  to  pay  the  same,  or  any  part  thereof,  the 

amount  so  paid  should  be  deducted,  first  from  the  legacy  of  five 

Viundred  dollars  be(|ueathed  to  his  said  son,  and  the  balance,  if 

any,  from  the  residue  bequeathed  to  iiis  family.     The  testator 

appwirted  his  nephew,  Job  S.  Halsted,  esquire,  and  his  two  sons- 

ia-law,  Luther  Goble  and  Isaac  Andruss,  his  executors— the  two 
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latler  of  whom  proved  the  will,  and  took  upoo  ihcmselves  th  ^ 
burthen  of  (he  execution  thereof. 

The  bill  further  charges,  that  Lulher  Goble  and  Isaac  Andrusr  - 
the  acting  executors,  made  sale  of  the  real  and  personal  estat*  . 
pursuant  to  the  will,  collected  the  debts  due  and  owing  to  tl:  _ 
testator,  paid  the  debts  and  specific  legacies,  and  at  April  ter 
1882,  rendered  their  final  account  of  the  administration  of  tl 
estate,  and  of  the  proceeds  of  the  sale  of  the  real  estate  of  t 
«iid  testator,  to  the  orphan's  court  of  the  county  of  Essex,  w  hi 
was  by  a  decree  of  said  couit  allowed  as  stated  and  audited 
the  surrogate.  That  by  the  said  seUlement,  including  an  all 
ance  of  seven  per  cent,  to  the  exectitors  for  commissions,  th   ^^ 

remained  a  balance  in  the  hands  of  the  said  executors,  or  of  c 3 

of  them,  of  eleven  hundred  and  four  dollars  and  ninety-fi^zDi 
cents.  That  Luthei  Goble  took  very  little  part  in  the  settlem  "«i 
of  the  estate:  that  the  business  was  done  and  the  commissi «3n 
received  by  Isaac  Andruss  ;  and  that  the  whole  of  the  said  r  ^i 
due  still  remains  in  his  hands. 

The  bill  further  charges,  that  there  was  paid  out  of  the  es«.^t 
of  the  testator,  in  satisfaction  of  the  debts  of  his  son,  Calet>   ^ 
Halsted,  divers  sums  of  money,  exceeding  in  amount  the  leg'^ 
cy  of  five  hundred  dollars  bequeathed  to  him,  and  also  the  tb/^ 
part  of  the  residue  of  the  estate  bequeathed  for  the  benefit  of  A  "^ 
family ;  and  that  by  reason  thereof  the  complainant,  and  h^' 
sister  Mary  C.  Andruss,  became  entitled,  each,  to  a  moiety  o   " 
the  said  residue  of  eleven  hundred  and  four  dollars  and  ninety-— 
four  cents.     That  Luther  Goble,  the  husband  of  the  complaia- 
ant,  died  w^ithout  having  received  the  complainant's  share  of  the 
residue,  or  having  in  any  wise  reduced  the  same  into  his  posses- 
sion.    That  the  complainant  had  received  of  Isaac  Andruss  one 
hundred  and  forty  dollars  on  account  of  her  share  of  the  estate; 
and  that  the  balance  thereof,  with  interest,  temainsdue  from  the 
said  Isaac  Andruss. 

The  bill  further  charges,  that  Caleb  S.  Halsted,  the  son  of  the 
testator,  died,  leaving  four  children,  who  are  still  living,  and 
who,  together  with  the  said  Isaac  Andruss,  were  made  parties 
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^fendaoCfl  to  the  bill.     The  bill  prays  ihat  the  said  Tsaac  An- 

druss  may  be  decreed  to  pay  to  the  complainant,  five  hundred 

*^nd  fifty-two  dollars  and  forty-seven  cenCs,  the  equal  half  part 

of  (he  residue  of  the  said  eslate,  as  ascertained  by  ihe  settlement 

and  decree  of  the  orphan's  court,  with  interest  thereon  from  the 

date  of  the  said  decree. 

To  this  bin  a  demurrer,  for  want  of  proper  parties,  was  filed 
by  Isaac  Andruss,  on  the  J  9th  of  January,  1836  ;  assigning  for 
causes  of  demurrer,  tliat  by  the  complainant's  own  showing  in 
the  bill,  the  personal  representatives  of  Luther  Goble,  and  also 
J^Iary  C.  Andruss,  are  necebVary  parlies  (o  the  said  bill. 

On  the  4th  of  October,  1837,  the  complainant  having  obtained 
an  order  to  amend  the  bill  by  adding  new  parties,  filed  an 
amended  bill,  making  Wary  C.  Andruss  a  defendant,  together 
-with  the  defendants  in  the  oiiginal  bill.  The  amended  bill  also 
charges,  that  the  sum  of  one  hundred  and  forty  dollars,  paid  by 
Isaac  Andruss  to  the  complainant,  was  received  by  her  in  the 
life-time  of  iier  husband,  the  said  Luther  Goble. 

To  the  bill  so  amended  a  demurrer  was  filed  by  Isaac  Andruss 

on  ihe  20th  of  November,  1837,  assigning  for  cause  of  demurrer, 

that  it  appears  from  the  complainant's  own  showing  in  the  said 

bill,  that  the  personal  representative  or  representatives  of  Luther 

Goble,  therein  named,  is  or  are  a  necessary  party  or  parties  to  the 

fi&id  bill;  inasmuch  as  it  appears  by  said  bill,  that  the  last  will 

and  testament  of  Caleb  Hulsted,  deceased,  in  the  said  bill  set 

fcrlh  or  referred  to,  was  duly  proved  by  the  said  Luther  Goble 

uid  the  said  Isaac  Andruss,  two  of  the  executors  therein  named, 

^  administration  of  the  estate  of  the  said  Caleb  Halsted,  the 

tttlaior,  was  thereupon  granted  to  them ;  Job  S.  llalsted,  esquire, 

ihedher  executor  therein  named,  having  neglected  and  declined 

^0  prove  the  said  last  will  and  testament.     And  that  the  said 

Luiher  Goble  and  Isaac  Andruss,  as  executors  of  the  last  will 

and  testament  of  the  said  Caleb  Halsted,  deceased,  made  sale 

and  coBveyance  of  the  real  and  personal  estate  whereof  he  died 

%ized  and  possessed ;  and  in  the  term  of  April,  in  the  year  of 

<^f  Lord  one  thousand  eight  hundred  and  thirty-two,  the  final 
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account  of  the  said  acting  executors  of  the  administration  of  the 
Tjstate  of  the  said  Caleb  llalsted,  dcxeascd,  and  also  of  the  pro- 
ceeds of  the  real  estate  of  the  said  testator,  was  rendered  by  tiicm 
to  the  orphan's  court  of  the  county  of  l^]s?ex,  and  tlie  same  was 
duly  audited  and  stiitcd  by  the  surrogate  of  said  county  of  Essex, 
and  on  the  seventeenth  day  of  April,  in  the  year  aforesaid,  the 
said  account  was  duly  allowed  by  the  said  orphan's  court  as 
stated  and  audited  by  the  suirogate;  and  a  decree  of  (he  said 
court  was  thereupon  n)ade  accordingly.  And  inasmuch  also  as 
it  further  appears  by  said  bill,  that  the  residue  of  the  estate  of 
the  said  Caleb  Halsted,  deceased,  after  the  payment  of  his  debts, 
funeral  ex[>enses,  certiiin  legacies  therein  mentioned,  and  the 
expenses  of  the  settlement  of  the  same,  including  commissions, 
amounted  to  the  sum  of  eleven  hundred  and  four  dollars  and 
ninety-four  centra,  part  whereof  is  claimed  by  the  said  complain- 
ant ;  and  that  the  said  Luther  Goble  was  then  the  husband  of 
the  said  complainant,  and  hath  since  died.  And  further,  that  it 
appears  by  the  complainant^s  own  showing  in  the  said  bill,  that 
her  husband,  the  said  Luther  Goble,  in  his  life -time  reduced  into 
his  possession  that  part  of  the  residue  given  and  devised  to  the 
said  complainant  by  the  said  testator,  as  in  the  said  bill  is  alleged, 
inasmuch  as  it  is  stated  in  the  said  bill  that  this  defendant  and  the 
said  Luther  Goble,  as  executors  of  the  last  will  and  iL\<;amcnt  of  the 
said  Caleb  Halsted,  deceased,  sold  and  conveyed  the  real  and 
personal  estate  of  the  said  testator,  and  rendered  their  account 
thereof  to  the  orphan's  court,  which  was  allowed  and  decreed  as 
in  the  said  bill  is  set  forth  ;  and  inasmuch,  also,  as  it  further 
appears  by  the  said  bill,  that  the  residue  of  said  estate  amounted 
to  the  sum  of  eleven  hundred  and  four  dollars  and  ninety-four 
cents,  the  one  half  of  which  the  said  complainant  claims  by  her 
said  bill. 

E,  Van  Arsdale,  for  defendant. 

All  persons  materially  interested  in  the  subject,  must  be  made 
parties,  so  that  a  complete  decree  may  be  made  between  them. 
Mitford's  PI  144,  163. 
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ADdruss  and  Goble,  the  co-executors,  haviog  rendered  a  joint 
account  to  the  orphan's  court,  have  become  jointly  YiMe  for  all 
demands  against  them.     By  the  decree  of  the  orphan's  court, 
their  liability  is  joint.    It  is  ihc  ?amc  as  a  jndgmeni  at  law  against 
ihem  both.     The  bill  charges  that  the  account  is  settled,  and 
claims  half  of  the  balance  appearing  in  the  hands  of  the  execu- 
tors by  the  decree  of  the  or|)harrs  court.     The  bill  contains  an 
allegatiou  that  the  whole  fund  is  in  the  hands  of  Andruss,  one 
of  the  executors.     That  allegation  is  in  the  face  of  the  decree  of 
the  orphan's  court,  and  is  improperly  introduced  ipto  the  bill. 
,j.  ,  It  is  not  admitted  by  the  demurrer. 

.:^^  A  demurrer  only  admits  facts  well  pleaded,  not  everything 

stated.    I  Maddock,  565;  3  Wheaton,  329;  J  Co.  Lilt.  72,  a.; 
I  East  634 ;   Gould: s  PL  461,  470. 
a,  .^     ,  All  matters  antecedent  to  the  decree,  are  merged  in  the  decree. 

r/V;  «cr.  L.  787,  «cc.  32. 

-'      .  The  party  is  bound  by  the  decree  of  the  orphan's  court,  and 

cannot  go  behind  it  to  see  which  executor  is  liable.    He  cannot  im- 
peach the  decree  collaterally.    7  Johv,  Ch.  lis,  [Tndax') ;  6  John. 
r»^,      '  CI&.239;  1  Conn.  Rep.  7;  16  Johns.  55;  2  Mason ,  267-8. 

/.,,  The  defendant,  Andru:=s,  is  entitled  in  this  cau.so  to  have  the 

.    i  'iiatters  settled  between  him  and  his  co-oxo(Mitor.  so  as  to  hind  all 

. .    f  parties.     1  Levinz,  235  ;   Carlh.  225  ;  2  Yes.  sen.  232 ;  2  Aik. 

^35;  3  Ibid,  406 ;  9  Mod.  299  :  8  Cond.  Ch.  Rep.  487. 

^     »  The  receipt  of  complainant,  in  the  life-time  of  her  husband, 

\  'Or  oue  hundred  and  forty  dollars,  w  a.s  in  fact  his  receipt.     2  HI. 

Qwi.  433,  441 ;  2  *SVor/.y  Eq.  ()30  ;  I  Van.  2()1  ;  5  Ves.  521. 

i  The  husband  having  once  had  the  money,  the  wife  cannot 

^laim  it     17  Law  TAbranj^  83. 

The  defendants  aie  entitled  to  have  all  the  parlies  before  the 
'^  ^ourt,  to  have  the  case  setth^d  at  once.     They  claim  protection 

^iid  indemnity.     9  Ves.  101  ;  3  P.  W.  331. 

* 

^  l.H.  Williamson  and  A.  Whitehead,  for  complainant,  contra^ 

The  surviving  executor  of  the  testator  is  the  only  jMirly  directly 
^^nsible  to  the  complainant.     The  executors  of  Goble  could 

1 
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not  be  made  parties  to  the  bill,  without  charging  them  with  h 
ing  assets.  The  bill  charges  that  they  liave  no  assets,  and 
decree  can  be  had  against  them.  A  person  against  whom 
decree  can  be  had,  ought  not  to  be  made  a  party  to  the  bill. 

Persons  who  have  no  assets,  excepting  ihe  representatives 
the  deceased,  cannot  be  brought  befoic  the  court,  unless  un 
special  circumstances.     1  Ves.  sen.  105  ;  6  Ves.  748-9. 

Except  under  special  circumstances,  a  legatee  can  have 
claim  against  one,  except  against  the  surviving  executor, 
alone  has  a  right  to  the  asseti«,  and  must  pay  the  legacies.     I 
der  this  bill  the  executors  of  Goble  could  not  be  made  parti 
2AtkA2l]  3i4^^.  604. 

The  decree  of  the  orphan's  court  ascertains  the  amount  in  i 
hands  of  the  executors,  but  is  not  conclusive  that  each  execu 
has  a  moiety  of  the  assets  in  his  hands.  They  are  as  lia 
jointly  before  the  decree  as  after.  The  allegation  that  Andn 
has  all  the  assets,  does  not  impeach  the  decree. 

Goble  never  reduced  the  legacy  into  possession  in  his  lifetiD 
A  chose  in  action  must  be  reduced  into  possession  by  the  hi 
band  as  husband.  His  having  it  in  |x>sdes$ion  as  executor 
trustee,  will  not  avail  to  prevent  its  surviving  to  the  wife.  12  V 
497  ;  I  Wfns.  on  Exrs.  557 ;  Clancy^  132. 

E,  Van  Arsdale,  in  rejily,  insisted  that  the  executors  of  Gol 
are  necessary  paities  to  the  bill : — 1.  Because  they  are  quasi  lep 
sentatives  of  Ihdsted.  2.  Because,  by  the  decree  of  the  orpha 
court,  the  executors  of  Caleb  Halsled  arc  jointly  lx)und.  3.  ^ 
assist  in  taking  the  account.  4.  To  bind  ihcrn  by  the  deer 
5.  To  have  a  settlement  between  the  co-executors.  6.  For  p 
tection  and  indemnitv. 

The  Chanckllor.     The  complainant  is  a  daughter  a 
one  of  the  residuary  legatees  of  doctor  Caleb  Halstcd,  late 
Union,  in  the  county  of  Essex.     The  bill  is  filed  against  Isa 
Andruss,  surviving  executor  named  in  the  last  will  and  testamc 
of  Caleb  Halsted,  to  recover  her  share  of  said  estate,  accordij 
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to  the  sum  established  by  a  decree  of  the  orphan's  court  of  the 
said  county  uf  Essex.  The  testator  made  three  executors  to  hi? 
will ;  Job  S.  Halsted,  esquire,  of  the  county  of  Sussex,  Luther 
Goble,  who  was  the  husband  of  the  complainant,  and  Isaac  An- 
druss,  the  defendant.  The  two  last,  however,  alone  proved  the 
will.  The  bill  charges,  that  Luther  Goble  and  Isaac  Andruss 
settled  their  accounts  in  the  orphan's  couit  of  the  county  of  Es- 
sex, on  the  I7lh  day  of  April,  1832,  having  in  their  hands  the 
net  amount  of  eleven  hundred  and  four  dollars  and  ninety-four 
cents  for  distribution  among  the  residuary  legatees,  one  half  of 
which  is  claimed  by  the  complainant.  The  bill  is  not  for  a 
generar account,  but  to  recover  one  half  of  the  amount  ascer- 
tained by  the  said  decree.  The  bill  then  goes  on  to  say,  that 
Luther  Goble  took  only  a  formal  part  in  the  settlement  of  the 
testator's  estate,  and  that  all  the  nionies  belonging  to  said  estate  ' 
were  received  by  Isaac  Andruss,  po  part  thereof  ever  having 
been  received  by  Luther  Goble.  That  Isaac  Andruss  retained 
all  Ihe  commissions  allowed  on  such  settlement,  and  was  in  truth 
and  in  fact  the  active  man  in  the  whole  business ;  and  that  the 
residue  of  the  aforesaid  testator's  estate  is  now  in  the  hands  of 
the  defendant,  Isaac  Andruss.  The  bill  further  states,  that  Lu-- 
iher  Goble  is  dead,  never  having  received,  or  in  any  way  re- 
duced into  his  possession,  the  share  of  the  residue  of  said  estate 
sought  to  be  recovered  by  the  complainant  in  this  action. 

To  this  bill  the  defendant,  Isaac  Andruss,  has  put  in  a  de- 
murrer for  want  of  parties,  insisting  that  the  personal  represen- 
tatives of  Luther  Goble  are  necessary  parties;  and  whether  that 
be  so  or  not,  is  the  only  question  now  to  be  considered. 

It  is  not  the  point  of  this  case,  whether  the  complainant  might 
not  have  joined  such  representatives  as  parties  with  propriety, 
under  certain  charges,  of  their  having  assets  in  their  hands,  or 
the  insolvency  of  the  present  defendant,  or  fraud  or  collusion  ; 
but  whether,  in  a  case  like  (he  present,  where  the  surviving  ex- 
ecutor is  charged  with  having  all  the  assets  of  the  estate  in  his 
hands,  and  no  pretence  of  insolvency  or  fraud,  the  complainant 

is  bound  to  make  the  representatives  of  a  co-executor  parties^ 
II 
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Wbjr  should  they  be  made  parties  ?  Is  not  the  surviving  exec 
tor  the  party  directly  liable  for  legacies,  both  at  law  aud  ia  tl 
court  ?  Is  he  not  bound  and  entitled  to  possess  himself,  as  si 
vivor,  of  all  the  assets  of  his  testator,  and  to  settle  up  and  p 
all  claims  against  his  estate  ?  If  so,  and  it  further  appear,  as 
the  present  case,  that  be  has  been  the  active  man,  and  has  m 
all  the  assets  in  his  hands,  1  can  see  no  good  reason  for  maki 
the  representatives  of  bis  co-excculor  parties.  No  decree  coi 
be  made  against  them  if  they  were  made  parties,  in  a  case  stai 
ing  as  the  present  one  does. 

The  principle  on  this  subject  I  take  to  be  this.  A  compla 
ant  in  a  suit  lor  the  mere  purpose  of  recovering  a  legacy,  is  j 
bound  to  make  the  representatives  of  a  deceased  co-executor  p 
ties,  when  he  expressly  charges  that  all  the  assets  of  the  testa 
are  in  the  hands  of  the  surviving  executor:  but  such  rep 
sentatives  are  proper  parties,  whenever  such  co-executor  is  cb 
ged  with  having  assets,  or  when  fraud  or  collusion  is  char{ 
between  tlie  executors,  or  in  a  case  of  insolvency ;  and  uf 
the  same  principle,  debtors  to  the  testator  may  be  made  parti 
to  reach  assets  in  their  hands.  This  is  a  privilege  given  a  cc 
plainant  in  this  court,  to  go  beyond  the  party  legally  bound  (\i 
is  the  surviving  executor)  to  leach  assets  in  the  hands  of  oti 
persons,  out  of  which  his  debt  ought  to  be  paid.  But  if  si 
persons  have  no  assets,  and  there  be  no  other  special  ground 
signed,  they  are  not  proper  parties.  Neuland  v.  Champi 
1  Vesey,  sen,  105 ;  Alsager  v.  Rowley y  6  Vesey^  jun.  74 
Glass  V.  Oxenham,  2  Atkyns,  121 ;  Fotherby  v.  Pate^  3  . 
kynsy  605 ;  9  Cond,  Eng.  Ch,  Rep,  438. 

I  am  furnished  by  the  counsel  of  the  defendant  with  two  ca 
which,  as  they  were  mainly  relied  on  in  support  of  the  demur 
I  wish  to  notice  particularly. 

The  first  is  the  case  of  Williams  v.  Williams,  in  9  Mode 
'  99.  That  was  a  suit  for  legacies  to  the  children  of  the  testa 
which  they  claimed  to  have  paid  first  out  of  the  personal  esU 
and  if  that  was  not  sufficient,  out  of  the  real  estate.  Margt 
the  widow,  and  William  tlie  son  of  the  testator,  were  the  en 
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olon  named  in  the  will,  both  of  whom  proved  the  will,  but  Wil- 
Ikm  the  SOD  intermeddled  most  with  the  estate,  and  thea  died. 
The  bill  sought  a  general  account  of  the  personal  estate  of  the 
testator,  and  made  only  the  surviving  executor,  and  the  heirs  at 
law  of  the  deceased  co-exeoutor,  parties.     It  was  held,  thai;  the 
personal  representatives  of  the  deceased  executor  must  be  made 
parlies.    The  reason  given  by  lord  Hardwicke  in  his  opinion, 
distinguishes  that  case  from  the  present.     Payment  was  to  be 
made  oat  of  the  real  estate,  only  in  the  event  of  the  personal 
estate  not  being  sufficient ;  it  was  therefore  necessary  that  there 
should  be  an  account  of  the  personal  estate  in  the  hands  of  the 
c<hexecutor,  so  that  the  heirs  could  judge  whether  the  real  estate 
was  rightly  called  on,  and  for  that  purpose  the  representatives  of 
the  deceased  executor  were  made  parties.     By  that  case  it  also 
appeared,  that  the  deceased  executor  was  the  one  who  had  prin- 
cipally intermeddled  with  the  estate.     But  suppose,  as  in  the 
€Me  now  before  the  court,  the  bill  had  charged  that  the  deceased 
executor  was  a  formal  executor,  and  had  no  part  of  the  estate  in 
his  hands,  would  his  representatives  tiien  have  been  necessary 
fiarties?    Cleaily  not,  from  the  very  reasoning  of  the  chancellor. 
And  he  goes  on  further  to  say,  that  where  you  seek  a  complete 
account,  you  are  entitled  to  have  the  representatives  of  the  de- 
ceased executor  before  the  court;  for  ^^each  executor  may  pos- 
sess some  distinct  part  of  the  personal  estate.''     The  whole  rea- 
soa  given  for  making  them  parties,  is  having  assets  in  their 
hands,  which  in  the  present  case  is  expressly  denied. 

The  next  case  cited,  is  that  of  Holland  v.  Prior,  from  8  Con- 
itnsed  English  Chancery  Reports,  487.  This  is  a  very  long 
opinion,  and  reviews  most  of  the  cases  on  the  subject.  The  bill 
was  filed  against  the  executor  of  the  administratrix  with  the  will 
annexed,  and  against  the  administrator  de  bonis  non  of  the  ori- 
ginal testator.  And  the  question  was,  wliethcr  any  other  party 
could  be  made  defendant  than  the  administrator  de  bonis  non. 
The  court  decided  that  they  might,  upon  the  ground  that  the 
first  administrator  had  received  assets,  and  the  bill  prayed  that 
her  executor  might  account  for  and  pay  over  the  amount  of  such 
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assets.  The  chancellor  states  the  case  in  his  own  language, 
thus  : — "The  question  is,  therefore,  whether  the  executor  of  an 
administrator,  who  had  received  assets  of  the  person  represent- 
ed by  her,  can  he  made  a  party  to  a  suit  instituted  by  the  credi- 
tor* of  that  person."  These  assets  being,  or  not  being,  in  the 
haqds  of  the  deceased  representative,  make  the  difference  in  the 
cases  now  cited  and  that  before  the  court.  Besides,  it  will  be 
found  in  this  last  case,  that  the  court  is  furnishing  the  com- 
plainant with  an  excuse  for  having  made  these  parties,  and  pre* 
supposes  throughout  that  they  had  ass^ets  in  their  hands. 

The  case,  as  now  presented,  stands  upon  a  demurrer  to  the 
bill.  Every  charge,  therefore,  which  is  there  well  pleaded,  is 
admitted.  The  charge,  that  all  the  assets  arc  in  the  hands  of 
the  defendant,  1  consider  material,  and  well  pleaded.  But  it  is 
insisted  that  there  is  a  difference  in  this  case  from  those  cited  from 
the  books,  inasmuch  as  here  was  a  decree  of  the  orplian's  court 
establishing  a  joint  Lability  in  the  executors.  I  cannot  think  this 
decree  makes  the  liability  any  more  joint  than  it  was  before. 
They  were  jointly  liable  before,  as  well  as  since  the  decree.  The 
decree  only  ascertained  the  amount  due,  leaving  the  liability  the 
same  as  before,  joint,  and  leaving  wholly  undetermined  and  open, 
as  between  the  parties  themselves,  what  part  of  the  estate  each 
executor  had.  It  would  be  a  dangerous  doctrine,  tliat  a  settle- 
ment by  two  executors  in  the  orphan's  court,  and  a  decree  estab- 
lishing the  amount  in  their  hands,  should,  as  between  themselves, 
be  conclusive  that  each  at  the  time  had  half  of  the  estate.  Such 
decree,  in  my  opinion,  has  no  such  effect.  It  ascertains  the 
amount  in  their  joint  hands,  for  which  they  are  jointly  liable,  but 
open  to  be  settled  as  to  the  amount  each  has  in  his  hands  at  the 
time.     This,  therefore,  cannot  vary  the  question. 

There  is  a  charge  in  the  bill,  that  the  complainant  had  receiv- 
ad  one  hundred  and  forty  dollars  from  the  defendant,  Isaac  An- 
druss,  in  the  Ufe-time  of  her  husband,  on  account  of  her  legacy, 
and  it  is  insisted  that  this  is  a  reason  for  making  the  representa- 
tives of  her  husband  a  party.  I  cannot  see  how  this  can  be,  for 
at  all  events  this  complainant  agrees  to  give  the  defendant  a  cie^ 


APRIL  TERM,  1838.  77 

[Goble  y.  AndniBs  et  al.] 

dit  for  so  much  paid  her  on  account  of  her  legacy,  and  if  so,  thai 
is  enough  for  all  the  purposes  of  this  suit. 

It  was  further  pressed,  that  this  defendant  was  desirous  of 
bringing  all  parties  before  the  court,  that  they  might  be  bound 
by  the  decree,  and  in  case  of  payment,  that  he  might  be  protect- 
ed and  indemnified ;  also  that  the  accounts  of  the  two  executors 
might  be  settled  in  this  action.     These  are  all  matters  fair  in  ar- 
gument, and  I  make  no  question  arc  insisted  on  from  a  belief 
that  they  are  important  to  the  defendant's  interests.     From  the 
view  w*liich  I  take  of  the  question,  I  cannot  say  the  complainant 
is  bound,  according  to  authority  and  the  settled  practice  of  the 
court,  to  make  the  parties  to  his  suit  now  asked  for,  upon  the  bill 
as  now  framed,  however  great  a  convenience  it  might  be  for 
the  defendant 

The  demurrer,  therefore,  must  be  overruled,  with  costs,  and 
the  defendant  put  to  his  answ*er. 
Demurrer  overruled. 


C  AMES 
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APRIL   TERM,    1636. 


Samuel  Bead  v.  Amos  H.  Drake. 

The  appeal  giTen  to  the  prerogatire  court  by  the  twenty .seyenth  eection  of 
act,  entitled,  **An  act  to  aacertain  the  power  aad  authority  of  the  ordini 
and  his  turrogates,  to  regulate  the  jurisdiction  of  the  prerogative  court,  i 
to  establiah  an  orphan'!  court  in  the  eeyeral  counties  of  this  state,"  pas 
June  13th,  18S0,  (Rev,  Lttto§t  784,)  authorizes  the  ordinary  to  look  into 
merits  of  the  decision  made  by  the  orphan's  court  in  granting  letten 
guardianship,  and  to  affirm  or  let  aside  and  change  the  appointment  m 
by  the  orphan's  court,  as  the  ordinary  shall  think  the  legal  and  just  right 
the  parties  require. 

In  cases  of  disputed  claims  to  the  right  of  guardianship,  the  depositions  ta! 
at  the  hearing  should  be  reduced  to  writing  by  the  surrogate,  and  be  ami 
with  the  papers  on  the  appeal. 

Whether  depositions  are  taken  and  sent  up  or  not,  the  ordinary  may,  in  his 
cretion,  allow  further  depositions  to  be  taken  on  notice,  before  the  su 
gate,  to  be  used  on  the  hearing  of  the  appeal. 

By  the  twenty^ighth  section  of  the  act  of  the  13th  of  June,  1820,  (J 
Law§f  784,)  the  mother  or  next  of  kin  are  given  a  clear  preference,  and 
entitled,  if  they  desire  it,  to  the  appointment  of  guardian  for  minors  ui 
fourteen  years  of  age,  and  cannot  be  passed  by  except  upon  some  satis 
tory  objection  made  and  sustained  before  the  court. 

This  cause  came  before  the  court  upon  appeal  from  a  dec 
of  the  orphao's  court  of  the  county  of  Warren,  appointing  Ai 
H.  Drake  guardian  of  the  persons  and  estates  of  Sally  A 
Drake  and  Maria  Drake,  minors  under  the  age  of  fourteen  yes 
The  parents  of  the  minors  were  both  dead.    At  February  te 
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^837,  Samud  Read,  the  maternal  grandfather  of  the  minors, 
applied  to  the  orphan's  court,  pursuant  to  the  provisions  of  the 
statute,  to  be  appointed  guardian  of  the  said  minors.    At  the 
same  term,  Elizabeth  Swayzc,  (formerly  Elizabeth  Drake,)  the 
paternal  grandmother  of  the  minors,  together  with  several  of 
Cheir  paternal  uncles  and  aunts,  made  application  to  the  said 
cx)urt,  for  the  appointment  of  Aiik)6  H.  Drake,  a  paternal  uncle 
of  the  minors,  as  their  guardian.    Both  applications  came  on  for 
hearing  before  the  orphan's  court  at  the  same  time,  and  evidence 
was  adduced  by  both  parties.     Objections  were  made  to  the  ap- 
pointment of  Read  as  guardian,  principally  on  the  ground  thai 
he  had  been  the  acting  administrator  of  the  estate  of  George  W. 
Drake,  (who  was  the  father  of  the  said  minors,)  and  that  the 
friends  of  the  minors  were  dissatisfied  with  the  account  of  his 
administration  as  settled  in  the  orphan's  court;  alleging  that  ' 
it  did  not  contain  a  full  statement  of  the  estate,  and  that  a 
large  amount  of  property  was  kept  back  and  unaccounted  for. 
The  orphan's  court,  upon  the  hearing,  rejected  the  application 
of  Read,  and  appointed  Amos  H.  Drake  guardian  of  the  mi- 
nors. 

From  this  decree  Samuel  Read  appealed;  and  by  his  petition 
of  appeal,  prayed  that  the  decree  of  the  orphan's  court  might  be 
reversed,  and  that  he  should  be  appointed  guardian,  bearing 
Dearer  of  kin  to  the  minors  than  the  said  Amos  H.  Drake.  Af- 
ter filing  his  petition,  on  the  16th  of  May,  1837,  the  ap[)ellant 
obtained  an  order  of  the  prerogative  court,  that  both  parties  liave 
leave  to  take  depositions  before  the  surrogate  of  the  county  of 
Warren,  upon  ten  days'  notice,  to  be  used  upon  the  hearing  of 
the  appeal.  Much  testimony  was  taken  in  pursuance  of  this 
rule,  by  the  parties,  which  was  objected  to  on  the  hearing  by  the 
respondent  as  incompetent,  on  the  ground  that  the  evidence  be- 
fore the  orphan's  court  should  have  been  reduced  to  writing  by 
the  surrogate,  and  sent  up  to  the  prerogative  court ;  and  that 
the  appeal  should  be  heard  and  decided  upon  that  evidence 
alooe.  The  cause  was  heard  upon  the  petition,  answer,  and 
proofs. 
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Prelinghtij/sen,  for  appellant,  insisted, 

1.  That  Drake  is  one  degree  further  removed  in  kindred  from 
the  minors,  than  the  appellant. 

2.  That  as  between  kindred  in  equal  degree,  the  male  should 
be  preferred  to  the  female. 

3.  That  guardianship  ought  to  be  granted  to  one  to  whom  the 
lands  of  the  minors  could  not  descend. 

4^  That  the  complaint  against  Read,  the  appellant,  upon 
which  he  was  excluded  from  the  guardianship,  was  frivolous. 

He  cited,  Rev,  Laws,  784-5,  sees.  27,  28 ;  Conset  on  Courts^ 
216,  6,  sec.  3;  6  Crafich,  281-3;  7  Cranch,  22,  107,  122; 
Griffith's  Treatise,  198. 

H.  W,  Gf'een,  for  respondent,  in  reply,  insisted, 

1.  That  the  authority  of  the  orphan's  court,  under  the  statute, 
in  the  appointment  of  guardians,  was  discretionary. 

2.  That  that  discretion  having  been  exercised,  after  a  delibe- 
rate hearing,  in  the  presence  of  all  the  parties,  upon  full  evi- 
dence, tliis  court  will  not  disturb  the  decree  except  for  manifest 
error. 

3.  '^That  if  the  orphan's  court  assign  improper  reasons  for  die 
exercise  of  their  discretion,  this  court  will  reverse  their  decree; 
but  will  not  presume  an  improper  reason,  if  none  is  assignedr 
Eldridge  and  wife  v.  Lippincott,  guardian,  Coxe,  397. 

4.  That  the  depositions  taken  by  the  surrogate  since  the  hear- 
ing  before  the  orphan's  court,  were  incompetent,  and  ought  to  be 
overruled. 

The  Ordinary.  Upon  the  above  case  I  decide  as  fol- 
lows : — 

1.  That  by  the  twenty-seventh  section  of  the  act,  entitled, 
"An  act  to  ascertain  the  pwer  and  authority  of  the  ordinary  and 
his  surrogates,  to  regulate  the  jurisdiction  of  the  prerogative 
court,  and  to  establish  an  orphan's  court  in  the  several  counties 
of  this  state,"  {Rev,  Laws,  784,)  the  appeal  given  to  the  pre- 
rogative court  authorizes  the  ordinary  to  look  into  the  merits  of 
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the  decision  made  by  the  orphan's  court  in  graodnf  letters  of 
guardianship,  and  to  affirm  or  set  aside  and  change  the  appoint- 
ment made  by  the  orphan's  court,  as  the  ordinary  shall  think 
the  legal  and  just  rights  of  the  parties  require. 

2.  That  in  cases  of  disputed  claims  to  the  right  of  guardian- 
ship, the  depositions  taken  at  the  hearing  should  be  reduced  to 
writing  by  the  surrogate,  and  be  sent  up  with  the  papers  on  the 
appeal ;  and  that,  whether  depositions  are  taken  and  sent  up  or 
no(,  the  ordinary  may,  in  his  discretion,  allow  further  deposi- 
tions to  be  taken  on  notice,  before  the  surrogate,  to  be  used  oa 
the  bearing  of  the  appeal. 

3.  Tliat  by  the  twenty-eighth  section  of  said  act,  the  mother 
or  next  of  kin  are  given  a  clear  preference,  and  are  entitled,  if 
they  desire  it,  to  the  appointment  of  guardian  for  minors  under 
fourteen  years  of  age,  and  cannot  be  passed  by,  except  upon 
some  satisfactory  objection  made  and  sustained  before  the  courts 

4.  That  in  the  present  case,  I  see  no  satisfactory  reason  ta 
pass  by  the  next  of  kin,  who  on  all  hands  is  admitted  to  be  the 
appellant. 

5.  That  the  decision  of  the  orphan's  court  of  the  county  of 
Warren  be  reversed  ;  that  the  letters  of  guardianship  granted  to 
Amos  H.  Drake  be  set  aside,  and  that  such  letters  be  granted  to 
Samuel  Read,  the  appellant,  being  the  next  of  kin  to  the  minors^ 
^ho  are  under  fourteen  years  of  age,  upon  his  giving  bond  ac- 
cording to  law. 

The  following  decree  was  thereupon  made : — 

This  appeal  coming  on  to  be  heard  at  a  special  terra  of  the 
prerogative  court,  held  at  Trenton,  before  his  excellency  William 
Pennington,  governor  of  the  state,  and  ordinary  in  the  same, 
on  Wednesday,  the  sixteenth  day  of  May,  in  the  year  of  our 
U)rd  one  thousand  eight  hundred  and  thirty-eight,  in  the  pre- 
sence of  Theodore  Frelinghuysen,  of  counsel  for  the  appellant, 
&nd  of  Henry  W.  Green,  of  counsel  for  the  respondent ;  and  the 
inatters  therein  having  been  read  and  considered,  and  after  the 

^ments  of  counsel  heard,  the  ordinary  was  of  opinion  that 
12 
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the  said  Samuel  Read  was  the  next  of  kin  to  the  said  minors, 
Sally  Ann  Drake  and  Maria  Drake,  and  that  no  sufficient  rea- 
son appeared  to  pass  by  him  in  the  choice  and  appointment  of 
guardian  for  the  said  minors.  It  is  therefore  ordered,  adjudged 
and  decreed,  that  the  said  decree  of  the  orphan's  court  of  the 
county  of  Warren,  appealed  from  in  this  cause,  appointing  the 
said  respondent  guardian  of  the  said  minors,  be,  and  the  same 
is  hereby  reversed  and  set  aside :  and  it  is  further  ordered,  that 
letters  of  guardianship  be  granted  to  the  said  Samuel  Read,  ap- 
pointing him  the  guardian  of  the  said  Sally  Ann  Drake  and 
Maria  Drake,  and  that  said  letters  be  issued  from  the  preroga- 
tive office  of  this  court,  on  the  terms  provided  by  the  statute  in 
such  case  made.  On  motion  of  William  C.  Morris,  proctor  for 
the  appellant. 


Isaac  Lowir  v.  William  H.  Williamsox. 

What  conititotei  tettamentary  capacity,  or  the  **  soand  and  disposing  mind 
and  memory"  essential  in  a  testator. 

The  mere  opinions  of  witnesses,  (other  than  the  testamentary,)  nnsapported 
by  facts,  are  entitled  to  no  weight. 

The  inflaenco  acquired  oyer  a  testator  by  kind  offices,  unconnectod  with  any 
firaad  or  contrivance,  can*  never,  alone,  be  a  good  ground  of  setting  aside 
a  will :  such  influence  is  lawful  and  proper. 

The  influence  thus  acquired,  though  exerted  over  a  testator  above  eighty  years 
of  age,  whose  bodily  faculties  are  impaired,  and  who,  without  good  reason, 
entertains  feelings  of  hostility  to  his  family,  cannot  invalidate  the  will. 

On  the  I5th  of  July,  1833,  William  H.  Williamson  exhibit- 
ed to  the  surrogate  of  the  county  of  Somerset,  for  probate,  a 
paper  writing,  purporting  to  be  the  last  will  and  testament  of 
John  D.  Lowe,  late  of  the  townsliip  of  Hillsboiougb,  in  said 
county.  Isaac  Lowe,  a  brother  of  the  said  John  D.  Lowe,  hav- 
ing filed  a  caveat  against  the  probate  of  the  said  instrument,  the 
cause  was  brought  to  hearing  before  the  orphan's  court  of  said 
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coQDty  of  Somerset.  That  court,  after  hearing  testimony  and 
€011  Q^l  upon  both  sides,  by  their  decree,  bearing  date  on  the  26th 
of  March,  1835,  admitted  the  said  writing  to  probate  as  the  will 
of  the  said  Jolin  D.  Lowe,  and  directed  that  the  ooste  of  suit 
should  be  paid  equally  by  the  parties. 

From  this  decree  the  caveator  appealed,  and  by  his  petition 
•complains  that  "  the  said  decree  is  -erroneous,  contrary  to  law, 
and  against  the  evidence."  The  respondent,  William  H.  Wil- 
liamson, having  filed  his  answer  to  the  petition  of  appeal,  the 
cause  came  on  for  hearing  before  the  ordinary,  at  January 
term,  1838. 

The  material  facte  and  circumstances  adduced  in  evidence, 
and  relied  upon  by  the  respective  parties,  as  fSsLr  as  necessary 
to  an  understanding  of  ^e  case,  are  stated  in  the  opinion  of  the 
ordinary. 

P.  /.  Clark  and  Frelinghuyseny  for  appellant,  insisted  that 
the  testator  was  not  competent  to  make  a  will, 

1.  Because  he  was  destitute  of  testamentary  capacity. 

2.  By  reason  of  monomania — a  delusion  of  mind  as  to  his 
family,  under  which  he  labored. 

3.  From  improper  influence  exercised  over  him  by  the  de- 
visee. 

They  cited  3  Stark.  1702,  n. ;  2  Smth.  455  ;  3  Stark.  1707, 
n.  4 ;  Swinb.  78 ;  6  Coke,  23,  a. ;  1  Peters  C.  C.  R.  164 ; 
I  Chitty's  Med.  Jur.  352;  13  Vesey,  89;  3  Stark.  1703,  8; 
5  Johns.  158 ;  2  Yeates,  48 ;  2  South.  660 ;  Cooper's  Med. 
Jur.  340,  8 ;  8  iMass.  371 ;  9  Vesey,  185  ;  11  Jbid,  11 ;  7  Serg. 
and  R.92]  8  Ibid,  673. 

Hartwell  and  Wall,  for  respondent,  in  reply,  cited,  opinion 

.of  chief  justice  Ewing  in  the  case  of  MarwelPs  will ;  opinion 

of  Yroom,  ordinary,  in  the  case  of  Harris's  will ;   Whitenack 

V.  Stryker,  ante,  p.  8 ;  1  Cond.  Eccles.  Rep.  336 ;  3  Ibid,  264 ; 

Shelford  on  Lunatics,  329,  318;  Beckys  Med.  .Air.  380;  4 

Wash.  C.  C.  Rep.  262 ;  2  South.  674. 
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The  Ordinary.  The  will  of  John  D.  Lowe,  bears  daleoa 
Abe  6th  day  of  August,  A.  D.  1831,  and  he  died  in  the  raonth 
of  July,  1833.  The  instrument  on  its  face  is  plain  and  simple, 
requiring  no  extraordinary  eHbrt  of  mind  to  prepare  or  under- 
stand. After  providing  for  the  payment  of  his  debts,  authority 
is  given  to  his  executor  to  sell  his  personal  estate  first,  and  if  that 
he  not  sufficient,  then  his  real  estate  to  discharge  them.  He 
ihen  gii^es  all  his  estate,  real  and  personal,  to  William  H.  Wil- 
liamson, whom  he  makes  his  sole  executor,  requiring  that  he  shall 
maintain  and  support  his  (the  testator's)  wife,  if  she  survive  him, 
in  a  manner  suitable  to  her  age  and  infirmities,  during  her  natural 
Jife ;  and  he  charges  such  maintenance  and  support  upon  his  real 
^estate.  This  is  the  whole  will.  The  devisee  and  executor,  Wil- 
iiara  H.  Williamson,  is  a  stranger  to  the  family  of  the  testator, 
being  no  way  allied  to  him  by  blood  or  marriage.  It  cannot  be 
matter  of  wonder  that  the  immediate  relations,  those  to  whom 
ihe  estate,  according  to  the  course  of  nature,  would  have  gone, 
should  feel,  and  feel  sensibly,  this  disposition  of  the  property. 
It  furnishes  witii  me  an  additional  motive  to  look  into  the  case 
with  care. 

There  are  a  variety  of  circumstances  appearing  by  the  evi- 
dence, which  meet  this  part  of  the  subject,  and  account,  in  some 
measure,  for  the  will.  The  testator  had  no  children.  His  wife, 
like  himself,  was  aged  and  infirm.  He  had,  with  or  without 
sufficient  cause,  long  estranged  himself  from  bis  family. 
Through  a  course  of  years,  so  far  from  manifesting  any  thing 
of  that  affection  and  regard  which  would  naturally  be  looked  for 
from  a  man  toward  his  nearest  relatives,  he  was  full  of  expres- 
sions of  hostility  towards  thc^n  all.  He  seemed  to  entertain  the 
opinion,  that  tliey  looked  down  upon  him.  There  was  little  or 
no  intercourse  between  him  and  his  family.  He  frequently  tri- 
umphed in  the  idea  that  his  brothers  would  be  mad  when  they 
found  they  got  none  of  his  property.  He  had  made  other  wills. 
In  the  last,  made  many  years  before  his  death,  he  gave  none  of 
his  property  to  his  family,  but  to  a  young  man  a  relative  of  his 
wife.    All  these  circumstances  are  very  strong,  and  furnish  the 
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motives  which  actuated  the  testator  iti  the  disposition  of  his  pro- 
perty.   I  am  very  far  from  seeing  any  thing  in  the  evidence  to 
justify  thiB  hostility  towards  his  relatives,  but  that  he  entertained 
these  feelings  for  a  long  course  of  years  is  abundantly  proved. 
His  habits  of  gross  intemperance  would  certainly  have  excused 
even  a  relative  from  any  close  association.     He  made  by  his  will 
provision  for  hie  wife ;  and  it  is  worthy  of  remark,  that  although 
the  devisee  (Mr.  Williamson)  was  a  stranger  to  the  blood  of  the 
testator,  yet  he  evidently  had  a  strong  attachment  for  him.    They 
liad  lived  together  for  several  years,  and  the  testator  had  received 
great  kindness  and  attention  from  him  in  his  declining  years, 
a.fid  not  only  himself  but  his  wife  also.    The  testator  spoke  fre- 
<|iieDtly  of  his  kindness  ;  and  it  must  be  conceded,  (hat  although 
£!>  man  of  strong  prejudices,  he  was  not  insensible  to  offices  of 
icindoess  and  attention.     When  the  testator  offered  to  give  his 
Estate  to  others,  which  he  did  on  several  occasions,  it  was  gene- 
rally, if  not  always,  coupled  with  the  condition,  that  they  would 
crome  and  live  with  him,  and  take  care  of  him  and  his  wife, 
rrbese  are  all  matters  proper  and  necessary  to  be  borne  in  mind, 
^%^*hen  considering  the  unnatural  character  of  the  provision^  of 
t.  he  will. 

Three  grounds  are  taken  against  the  will: — 1.  Incapacity. 

2.  That  the  testator  had  a  delusion  of  mind  as  to  his  family. 

3.  That  improper  influence  was  exercised  in  its  procurement. 
What  constitutes  "  a  testamentary  capacity,"  or  in  other  words 

^^a  tound  and  disposing  mind  and  memory,"  has  been  repeated- 
ly Battled  in  this  court.     The  correct  and  settled  construction  is 
<:ontained  in  the  case  of  Den  v.  Yandeve^  in  4  Washington's 
Circuit  Court  Reports,  267-8.     The  language  used  by  the 
judges  in  that  case,  I  find  repeated  in  almost  every  case  since, 
and  most  be  taken  now  as  the  received  definition  and  meaning 
of  the  above^erixis.     The  language  is,  "  Ho  (the  testator)  must, 
ittthc  language  of  the  law,  be  |X)*sessed  of  a  sound  and  dispo- 
wng  mind  and  memory.     He  must  have  memory.     A  man  in 
vhom  this  faculty  is  totally  extinguished,  cannot  be  said  to  pos- 
iesB  understanding  to  any  degree  whatever,  or  for  any  purpose. 
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But  his  memory  may  be  very  imperfect ;  it  may  be  greatly  im- 
paired by  age  or  disease  ;  he  may  not  be  able,  at  ail  times,  to 
recollect  the  names,  the  persons,  or  the  families,  of  those  with 
whom  he  had  been  intimately  acquainted  ;  may  at  times  ask  idle 
questions,  and  repeat  those  which  had  before  been  asked  and  an- 
swered ;  and  yet  his  understanding  may  be  sufficiently  sound 
for  many  of  the  ordinary  transactions  of  life.  He  may  not  have 
sufficient  strength  of  memory  and  vigor  of  intellect  to  make  and 
to  digest  all  the  parts  of  a  contract,  and  yet  be  competent  to  di- 
rect the  distribution  of  his  property  by  will.  This  is  a  subject 
which  he  may  possibly  have  often  thought  of;  and  there  is  pro- 
bably no  person  who  has  not  arranged  such  a  disposition  in  his 
mind,  before  he  committed  it  to  writing.  The  question  is  not  so 
much  what  was  the  degree  of  memory  possessed  by  the  testator,  , 
as  this — Had  he  a  disposing  memory  ?  Was  he  cai^ble  of  recol-  — 
lecting  the  property  he  was  about  to  bequeath,  the  manner  of 
distributing  it,  and  the  objects  of  his  bounty?  To  sum  up 
whole  in  the  most  simple  and  intelligible  forn),  were  his  mint 
and  memory  sufficiently  sound  to  enable  him  to  know  and 
understand  the  business  in  which  he  was  engaged  at  the  tinii 
when  he  executed  his  will?" 

In  the  opinion  of  chief  justice  Ewing  and  justice  Drake,  oi 
the  will  of  John  Maxwelly  sitting  for  the  ordinary  (Vroom)  ii 
this  court,  after  quoting  the  above  language  of  judge  Washinj 
ton,  they  say,  *'  we  shall,  on  the  present  occasion,  adopt  in  sul 
stance  the  doctrine  laid  down  by  judge  Washingion,  as  the 
per  exposition  of  the  terms,  sound  and  disposing  mind  and  m( 
moiy,  and  the  correct  standard  of  testamentary  competency  an 
capacity.     We  find  it  perspicuous,  we  believe  it  sound,  and 
learn  it  was  received  and  approved  by  the  ordinary  in  the  rece 
case  of  the  appeal  on  the  will  of  Tacey  Wallace.^^    Chancell 
Vroom,  in  the  case  of  (he  will  of  Adam  Snyder,  jays,  in  refi 
ence  to  this  same  opinion  of  judge  Washington,  "  In  the  ca=i 
of  Tacey   Wallace's  will,    decided  in   this  court  in  Januar 
1831,  and  in  the  case  of  John  MaxweWs  will,  decided  in  t 
court  in  October,  1831,  by  chief  justice  Ewing  and  justice 
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aiuing  for  the  ordinary,  the  law  as  laid  down  in  the  authorities 
tbove  cited,  is  considered  as  the  law  of  the  land,  and  the  couit 
bas  so  held  it  in  subsequent  cases.'' 

The  law,  therefore,  on  this  subject,  is  well  settled  in  this 
court 

[After  a  minute  examination  of  the  very  voluminous  evidence 
touching  the  testator's  capacity,  which  is  here  omilted,  the  ordi- 
nary proceeds — ] 

If  the  mere  opinions  of  witnesses  were  to  govern,  it  would  be 

impossible  to  decide  this  cause.     They  are  nearly  divided  on  that 

point.     But  it  is  singular  to  remark,  that  many  witnesses  in  this 

oause,  while  they  repeat  again  and  again  their  opinion  against 

Ibe  testator's  capacity,  state  no  single  fact  upon  which  such  an 

opiniou  can  rest :  nay,  in  many  cases,  the  conversations  which 

t^y  relate,  and  the  testator's  whole  conduct,  would  seem  to  have 

Iseen  perfectly  rational.     The  testator  was  eighty  years  of  age, 

^ery  deaf,  and  his  eye-sight  defective.     It  was  no  strange  thing, 

Chat  under  his  circumstances,  many  should  have  been  impressed 

>ivilh  a  firm  belief  of  his  incompetency  to  transact  any  business. 

*This  was  no  doubt  strengthened  by  the  fact,  that  he  was  much 

in  the  habit  of  depending  on  his  wife.     She  appeared  to  control 

every  thing. 

From  a  careful  examination  of  the  facts  related,  not  placing 
my  dependence  on  the  mere  opinions  of  the  witnesses,  I  can 
conie  to  no  other  conclusion,  than  that  the  testator  had  mind 
and  memory  sufficient  to  execute  the  will  in  question.     All  the 
subscribing  witnesses,  and  the  writer  of  the  will,  with  many 
otber  witnesses,  agree  that  he  had ;  and  the  general  course  of 
his  conversation,  when  sober,  shows  no  such  prostration  of  his 
mental  powers  as  will  justify  me  in  setting  aside  this  will.     It 
will  be  remarked,  that  there  is  no  pretence  of  derangement ;  but  the 
ground  assumed  is,  that  his  long  habits  had  gradually  so  enfee- 
bled his  mind,  that  he  was  not  competent  to  discharge  so  solemn 
a  duty  as  the  making  of  this  will. 

Some  views  were  presented  by  the  counsel  of  the  caveators  of 
^  imposing  character,  but  a  strict  examination  of  the  evidence 
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will  not  enable  me  to  sustain  them.  Among  these,  there  ^ 
one  which  at  the  time  made  a  strong  ^impression  on  my  mi 
viz.  that  the  condition  of  the  testator's  mind  was  such,  so  en: 
bled  by  age,  by  drunkenness,  and  general  infirmity,  that  he  \ 
an  easy  prey  to  any  man  who  might  flatter  his  prejudices, 
cannot,  however,  find  the  evidence  strong  enough  to  believe  t 
he  was  thus  deluded.  The  manner  of  executing  the  will, 
time  taken,  the  apparent  reluctance  on  the  part  of  Williami 
to  go  after  Mr.  Manners,  all  are  at  war  with  such  an  atten 
Could  this  testator,  by  any  flattery,  have  been  induced  to  mi 
a  will  in  favor  of  his  relatives?  If  not,  then  he  had  m 
and  will  to  act  on  this  subject.  His  course  was  uniform, 
always  said  he  would  not  give  his  property  to  his  relatives, 
to  the  argument  derived  from  the  influence  acquired  over  the  i 
tator  by  kind  ofllices,  that  alone  can  never  be  a  good  ground 
setting  aside  a  will,  unconnected  with  any  fraud  or  contrivav 
So  far  as  that  went  in  the  present  case,  I  consider  it  creditabh 
Williamson  and  his  family.  They  did  take  good  care  of  th 
old  people,  and  if  that  circumstance  has  had,  as  it  no  doubt  h 
an  influence  on  the  testator's  mind  in  making  this  will,  it  v 
lawful  and  proper.  I  cannot  see  any  such  improper  influei 
exerted  over  the  testator  as  to  affect  this  case. 

It  was  further  urged,  that  the  testator  was  under  a  species 
derangement  or  delusion  as  to  his  relatives :  that  he  took  u| 
piejudice  without  cause.  I  have  before  said,  that  I  find  nogc 
reason  for  this  hostility,  but  it  is  plain  that  the  testator  had  si 
feehngs  towards  them.  There  was  no  intimacy  with  the 
They  visited  him  very  little.  He  had  an  idea  that  they  loot 
down  upon  him,  and  was  no  doubt  jealous  of  their  super 
standing.  Theie  was,  then,  no  delusion,  but  a  reality  in  I 
fact,  that  there  existed  no  cordiality  between  him  and  his  re 
tives*  It  was  of  long  standing ;'  not  sudden  and  accidental,  1 
abiding. 

Upon  the  whole  case,  I  am  constrained  to  say,  that  I  see 
good  ground  for  refusing  the  probate  of  this  will.     I  theref 
aflSrm  the  decision  of  the  orphan's  court  of  the  county  of  So 
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erset  in  all  respects,  aod  direct  each  party  to  pay  his  own  costs 
GO  this  appeal. 

The  foUowiog  decree  was  thereupon  made : — 

"  This  cause  having  been  heard  and  debated  before  this  court, 
in  the  presence  of  the  counsel  of  the  respective  parties,  at  the 
term  of  January  last,  and  the  court  having  taken  time  to  con- 
sider thereon  ;  whereupon,  and  upon  inspecting  and  considering 
the  proo&,  depositions,  and  exhibits,  and  the  paper  writing  pur- 
porting to  be  the  last  will  and  testament  of  the  said  John  D. 
Lowe,  deceased ;  the  eourt  is  of  opinion  that  the  said  testator, 
John  D.  LfOwe,  at  the  time  of  making  and  executing  the  said 
last  will  and  testament,  was  of  sound  and  disposing  mind  and 
memory,  and  possessed  sufficient  testamentary  capacity  to  make 
and  execute  the  said  last  will  and  testament,  and  that  probate 
thereof  ought  to  be  granted  in  due  form  of  law.  It  is  thereupon, 
at  a  prerogative  court  held  at  Trenton,  on  this  ninth  day  of 
April,  A.  D*  1838,  ordered,  adjudged  and  decreed,  that  the  de- 
cree of  the  orphaa's  court  of  the  county  of  Somerset,  be  in  all 
thingn  affirmed,  and  that  the  said  will  be  admitted  to  probate, 
and  further,  that  each  party  pay  his  own  costs  on  this  appeal." 
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Jane  Richmond  v.  Walter  M.  Richmond. 

Thert  Ib  no  fixed  general  rale  by  which,  to  gr&duate  the  allowance  for  alii 
nj,  bat  every  caae  must  depend  very  much  on  its  own  peculiar  cirei 
stances. 

The  allowanee  will  not  be  graduated  solely  by  a  regard  to  the  actual  rental 
profits  of  the  defendant's  estate  at  the  time ;  nor  by  the  actual  wants  of 
complainant,- 

The  defendant's  property  must  be  estimated  by  its  value  at  the  date  of 
master's  report,  and  not  by  its  value  at  the  time  of  filing  the  bill. 

Does  the  statute  of  NewJersey  (Rev,  Law§,  668,  §ec.  9)  authorize  any 
ther  process  to  enforce  a  decree  for  the  alimony  and  maintenance  of 
wife,  and  the  maintenance  of  the  children,  than  a  sequestration  ? — Qu. 

Where,  upon  a  decree  for  a  divorce,  the  children  are  placed  by  the  court 
der  the  charge  of  the  mother,  the  allowance  for  their  maintenance  will 
such  that  the  children  may  be  fully  maintained  in  a  manner  corresponc 
with  the  condition  in  life  of  the  father.  The  court,  in  placing  the  chih 
under  the  charge  of  the  mother,  mean  to  impose  upon  her  no  burden 
pecuniary  character. 

It  seems  that  this  court  has  the  power  at  any  time,  en  a  change  of  ciic 
stances,  to  vary  the  allowance  Sot  alimony,  by  increasing  of  diminishin 

This  bill  was  for  a  divorce,  upon  the  grounds  of  extic 
cruelty  and  adultery.  It  prayed  a  decree  for  a  divorce  from 
bond  of  matrimony :  that  the  complainant  might  have  the  a 
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ustody  and  charge  of  the  persons  of  her  children,  and  the  SU' 
erintendence  of  their  education ;  and  that  the  defendant  should 
ay  to  the  complainant  a  reasonable  allowance  for  her  support 
nd  alimony,  and  for  the  support,  education,  clothing  and  tnaia- 
inaace  of  her  children. 

On  the  13th  of  October,  1837,  the  court  divorced  tlie  parties, 
vinculo  fnatrimoniij  for  the  cause  of  adultery  in  the  defend- 
ot,  and  placed  the  children  under  the  care  and  management  of 
he  complainant.  By  that  decree,  a  reference  \i*as  made  to  a 
naster,  to  inquire  into  the  circumstances  and  condition  of  the 
aid  paities,  and  the  circumstances  and  condition  of  the  said 
hildren,  and  into  all  the  matters  touching  the  amount  to  be  al« 
3wed  the  complaioant  for  alimony,  and  for  the  support,  clothing 
ind  education  of  the  children.  The  master  reported  fully  on 
he  whole  case,  and  returned  the  evidence  upon  which  his  repoH 
vas  founded.  He  estimated  the  value  of  the  defendant'e  estate, 
loth  real  and  personal,  at  the  time  of  filing  the  bill,  over  and 
ibove  his  debts,  at  nineteen  thousand  and  axty  dollars.  This 
.onsisted  almost  entirely  of  real  property  in  the  city  of  New- 
Sruoswick.  He  made  no  report  of  tjbe  amount  of  tiie  annual 
ents  and  profits  of  the  estate,  but  reported  that  there  ehould  be 
diowed  to  the  complainant,  for  her  alimony  and  maintenance, 
be  interest  on  six  thousand  five  hundred  dollars  annually,  which 
it  six  per  cent,  would  be  three  hundred  and  ninety  dollars  ;  and 
for  the  support,  education  and  clothing  of  the  children,  being 
ihree  in  number,  the  sum  of  four  hundred  and  eighty-two  dol- 
Itn  annually — making  in  all,  for  the  allowance  to  the  complain- 
ant and  her  three  children,  eight  hundred  and  seventy>two  dol- 
lai8  a  year,  payable  half-yearly.  The  master  further  reported, 
that  in  making  the  allowance  for  the  alimony  of  tlie  complainant, 
he  was  guided  by  analogy  to  the  right  of  dower  of  the  wife,  and 
to  her  interest,  according  to  the  statute  of  distributions,  in  the 
pereooal  estate,  if  the  husband  died  intestate. 

To  this  f  eport  various  exceptions  were  filed  by  the  defendant, 
principally  upon  the  ground,  that  the  allowances  made  by  the 
iQ&ster  were  too  large.   Additional  depositions  were  taken,  which, 
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together  with  the  written  statements  of  the  parties  themselves, 
were,  by  consent,  read  upon  the  hearing. 

The  cause  came  on  for  hearing  upon  the  exceptions,  and  it 
was  particularly  desired  by  the  parties  that  the  chancellor  should 
give  directions  for  a  final  decree,  without  a  reference  back,  in  any 
event,  to  the  master. 

Adrain  and  /.  H,  Williamson,  for  defendant,  cited,  1  John, 
Ch.  Rep.  604 ;  6  Ibid,  92 ;  Law  Library,  No.  39  ;  3  PhiU. 
387 ;  3  Cond.  Eccles.  Rep.  153 ;  Rev,  Laws,  668. 

NeviuSf  for  complainant,  contra. 

The  Chancellor,  I  have  looked  carefully  into  the  books 
to  see  if  there  was  any  fixed,  general  rule  for  allowances  of  this 
character,  and  had  I  found  one,  would  cheerfully  have  followed 
it.  I  can  find  no  such  rule,  none  has  been  furnished  me,  and 
indeed  it  would  be  impossible  to  frame  one  which  would  work 
justly  in  all  cases.  Certain  rules  have,  indeed,  been  laid  down 
from  time  to  time,  so  as  to  form  some  guide ;  still,  every  case 
must  depend  very  much  on  its  own  peculiar  circumstances. 

It  is  urged,  that  the  actual  rents  and  profits  of  the  defendant's^ 
estate  at  the  time,  are  the  only  matters  to  be  looked  at,  and  thea 
allowance  must  be  graduated  by  them.  This  would  be  a  mosG 
uncertain  guide,  with  the  changes  to  which  we  are  continually* 
exposed.  The  rents  of  property  like  that  owned  by  the  defend- 
ant, will  vary  much  in  the  course  of  a  single  year.  This  yeas 
they  may  be,  and  probably  are  in  fact,  much  lower  than  theg 
were  last  year,  and  the  year  before  ;  and  in  the  course  of  a  yea  . 
they  may  again  rise.  A  party,  too,  might  from  design  sufler  hu- 
property  to  go  untenanted,  or  in  so  negligent  a  condition  as  t» 
render  it  an  undesirable  occupation,  and  thereby  discourage  applf 
cations  to  hire.  This  rule  is,  however,  especially  insisted  on,  em 
the  statute  on  the  subject  of  alimony,  {Rev,  Laws,  668,)  it  E 
said,  does  not  authorize  any  further  process  to  enforce  a  decree 
in  this  case  than  a  sequestration  of  the  defendant's  personal 
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iMe^  and  ihe  rente  and  profits  of  liis  real  estate.  If  this  were 
undeniably  true,  it  would  be  mere  matter  of  inference,  and  by 
no  means  conclusive.  But  I  rhink  it  may  be  well  questioned, 
urbether  the  power  of  the  court  is  limited  to  such  sequestration 
for  enforcing  the  decree ;  for  the  statute,  after  giving  this  power 
of  sequestration,  adds  these  words :  ^^  or  to  enforce  the  perform- 
ance of  the  said  decree  or  order  by  such  other  lawful  ways  and 
means  as  is  usual,  aud  according  to  the  course  and  practice  of 
the  court  of  chancery."  In  the  case  of  Bedell  v.  Bedell,  in 
]  Johns,  Ch,  Rep,  604,  no  general  rule  is  laid  down,  but  an  al- 
lowance is  made  of  the  full  amount  of  the  defendant's  annual 
income,  for  the  support  of  the  complainant  and  one  child  six 
years  of  age.  In  Miller  v.  Miller,  G  Johns,  Ch,  Rep,  91, 
while  it  is  stated  that  the  ecclesiastical  courts  allow  for  alimony 
the  third,  or  at  least  the  fourth,  of  the  annual  income  of  the  real 
estate,  yet  it  is  very  evident  that  the  chancellor  fixes  a  sum  on 
the  ground  of  its  reasonableness  in  the  given  case. 

The  defendant's  property  must  be  estimated  at  the  time  of  the 

report  of  the  master ;  for  in  case  of  a  long-coniCBied  suit,  to  go 

back  to  the  time  of  filing  .the  bill,  might  lead  the  court  into 

great  error.   Nor  will  it  answer  to  be  guided  by  the  actual  wants 

of  the  complainant.     They  may  exceed  the  amount  which  the 

claiius  of  equal  justice  to  both  the  parties  may  warrant,  and  in 

iact  miglit  work  an  injury  to  the  true  interests  of  the  whole  fam 

iyj  by  consuming  the  estate,  and  breaking  down  all  incentives 

to  exertion  on  the  part  of  the  defendant. 

Whatever  rules  may  obtain  as  to  the  allowance  for  the  wife, 
the  children  should  be  fully  maintained  in  a  manner  correspond- 
ing with  the  condition  in  life  of  the  defendant.  '^I'he  court,  in 
placing  them  under  the  charge  of  their  mother,  meant  to  impose 
lio  burthens  upon  her  of  a  pecuniary  character. 

I  shall,  therefore,  exercise  the  best  discretion  on  the  whole  cose 
of  which  I  am  capable,  and  make  such  allowances  as  appear 
right  in  view  of  the  circumstances  and  condition  of  this  family. 

U  must  be  borne  in  mind,  that  additional  light  has  been 
thrown  on  tliis  case  since  the  master  made  his  rei)ori,  by  new 
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evidence,  and  the  statement  in  writing  of  the  parties  themselves, 
received  by  consent,  and  which  varies  and  considerably  reduces 
the  estimate  of  the  defendont's  property.  The  Smiley  property, 
which  is  estimated  by  a  brother  of  the  defendant,  doctor  Rich- 
mond, (on  whose  evidence,  from  the  relation  in  which  be  stands 
to  the  pcu*ties,  and  the  means  of  his  information,  I  place  great 
confidence,)  at  three  thousand  five  hundred  doUara,  and  by  an- 
other witness,  Mr.  Zabriekie,  at  five  thousand  ddlaiBy  has  since 
been  sold  under  execution  at  the  reduced  price  of  ODe  thousand 
eight  hundred  dollars.  This  is,  no  doubt,  owing  to  the  peculiar 
embarrassment  of  the  present  times,  and  forms  no  safe  criterion. 
Yet  it  all  shows  how  uncertain  must  be  the  estimates  of  real  es- 
tate in  the  fluctuating  state  of  the  times.  The  debts  of  the  de- 
fendant are  also  considerably  larger  than  the  master  had  supposed, 
as  appears  by  the  admissions  of  the  parties  themselves.  The  old 
homestead,  as  it  is  called,  cannot  for  the  present  yield  any  bene- 
fit to  the  defendant,  as  his  mother  has  a  life  interest  in  it,  al- 
though now  an  aged  woman. 

In  view  of  all  these  circumstances,  there  is  good  reason  for 
reducing  the  allowances  made  by  the  master.  I  am  quite  willing, 
and  consider  it  my  duty,  to  allow  this  complainant  and  her 
children  all  that  the  case  will  warrant.  I  shall  allow  the  com- 
plainant, for  her  alimony  and  maintenance,  the  sum  of  two 
hundred  and  fifty  dollars  annually,  and  to  each  of  the  children, 
for  their  support  and  education,  the  sum  of  one  hundred  and 
thirty  dollars  annually,  making  in  all  the  sum  of  six  hundred 
and  forty  dollars,  payable  in  half-yearly  payments,  from  the  date 
of  the  final  decree. 

My  impression,  from  looking  at  the  statute,  is,  that  this  court 
has  the  power  at  any  time,  on  a  change  of  circumstances,  to  vary 
this  allowance,  by  increasing  or  diminishing  it ;  as  the  act 
fipeaks  of  "  such  maintenance  aqd  allowance  as  to  the  said  court 
shall,  from  time  to  timej  seem  reasonable  and  just."  And  in 
the  case  before  referred  to,  in  6  Johns.  Ch.  Rep,  92,  I  find  such 
was  the  impression  of  chancellor  Kent^  on  the  words  of  the  statute 
of  the  state  of  New- York,  which  in  that  respect  is  the  same  at 
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oon.  I  shall  embrace  in  the  order  for  the  allowances  here  made, 
Iherefixey  that  either  party  be  at  liberty  to  apply,  upon  a  future 
change  of  circumstances  in  the  parties,  or  either  of  them,  for 
such  Yariation  or  modification  of  this  order  touching  said  allow- 
ancesi  as  those  future  circumstances  may  dictate  to  be  just. 

Tbef^Iowiog  decree  was  accordingly  entered : — 

**  II  jaoniend,  adjudged  and  decreed,  that  the  defendant,  Wal- 
ler M.  Bjchmond,  pay  to  the  complainant,  Jane  Richmond,  or  to 
W  Older,  during  her  natural  life,  or  until  the  future  order  of 
tiiis  coart  to  the  contrary,  the  annual  sum  of  two  hundred  and 
6hy  doUaiSi  payable  half-yearly  ;  that  is  to  say,  the  sum  of  one 
luindred  and  twenty-five  dollars  on  the  tliirtieth  day  of  October, 
ftod  ODC  hundred  and  twenty-five  dollars  on  the  thirtieth  day  of 
April,  ID  each  and  every  year,  commencing  with  the  day  of  the 
date  hereof,  the  same  being  considered  and  deemed  a  saitable 
allowance,  having  regard  to  the  circumstances  of  the  parties  re- 
spectively, for  her  support  and  maintenance ;  and  that  the  de- 
fendant, Walter  M.  Richmond,  do  >vithin  thirty  days  after  ser- 
vice upon  him  or  his  solicitor,  of  a  copy  of  this  decree,  give  such 
reaaonable  security  for  the  payment  of  said  annual  sum  of  two 
hundred  and  fifty  dollars,  as  shall  be  approved  of  by  George  P. 
Molleson,  esquire,  one  of  the  masters  of  this  court,  for  the  punc- 
tual   payment  of  said  sum,  at  the  times  above  specified ;  and 
upon  his  neglect  or  refusal  to  give  such  reasonable  security  as 
shall  be  required  by  said  master,  within  the  time  so  specified,  or 
upon  his  default,  and  that  of  his  surety,  in  case  such  surety  shaU 
\>e  given,  to  pay  such  annual  sum  at  the  times  when  by  this  de^ 
cree  the  same  may  fall  due,  as  above  mentioned,  that  the  conv- 
plainant  be  at  liberty  to  apply  to  this  court  to  award  and  issue 
process  for  the  immediate  sequestration  of  the  defendant's  peF- 
sonal  estate,  and  the  rents  and  profits  of  his  real  estate,  and  to 
appoint  a  receiver  thereof,  according  to  the  statute  in  such  case 
made  and  provided,  or  such  other  process  as  this  court  may,  un- 
der the  circumstances,  deem  equitable  and  just,  and  may  be 
consistent  with  the  power  and  authority  of  the  court. 
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"And  it  id  further  ordered,  adjudged  and  decreed,  thai  the 
former  order  of  this  couit,  touching  a  monthly  allowance  to  Uie 
said  complainant,  for  her  own  support  and  that  of  her  children, 
be  deemed  to  have  ceased  as  to  any  further  allowance  from  and 
after  the  date  of  this  dexjree. 

'•And  it  is  further  ordered,  adjudged  and  decreed,  by  the  said 
chancellor,  pursuant  to  the  power  and  authority  vested  in  this 
court,  and  to  the  statute  in  such  case  made  and  provided,  that 
tlie  said  defendant,  Walter  M.  Richmond,  pay  to  the  said  com- 
plainant, Jane  Richmond,  or  her  order,  until  the  future  order  of 
this  court  to  the  contrary,  the  further  annual  sum  of  three  hun- 
dred and  ninety  dollars,  payable  half-yearly,  that  is  to  say,  the 
sum  of  one  hundred  and  ninety-five  dollars  on  the  thirtieth  day 
of  October,  and  the  sum  of  one  hundred  and  ninety-five  dollars 
on  the  thirtieth  day  of  April,  in  each  and  every  year,  commencing 
with  the  day  of  the  date  hereof,  the  same  being  deemed  a  fit 
and  just  allowance  for  the  care  and  maintenance,  education  and 
clothing  of  her  said  children,  having  like  regard  to  the  circum- 
stances and  condition  of  the  said  defendant,  and  the  age  and 
condition  of  the  said  children,  and  for  the  support,  cducationj 
clothing  and  maintenance  of  said  children.  And  that  the  said 
defendant  give  such  further  reasonable  security  as  shall  in  like 
manner  be  approved  of  by  the  said  George  P.  Molleson,  esquire, 
master  as  aforesaid,  for  the  punctual  payment  of  the  said  last 
mentioned  annual  sum  of  three  hundred  and  ninety  dollars  ^t 
the  times  al)ovc  s|)ecif]ed,  which  security  shall  be  given  within 
thirty  days  after  the  service  of  a  copy  of  this  decree  on  said  de- 
fendant or  his  solicitor.  And  on  his  neglect  or  refusal  to  give 
such  reasonable  security  as  shall  be  required  of  him  by  the  said 
master,  within  the  time  so  limited,  or  upon  default  of  said  defend- 
ant and  his  surety  to  pay  the  said  last  mentioned  annual  sum, 
at  the  times  and  in  the  manner  last  above  mentioned,  that  the 
said  complainant  be  at  liberty  in  like  manner  to  apply  to  this 
court  to  award  and  issue  process  for  the  immediate  sequestration 
of  the  property  and  estate  of  said  defendant,  to  enforce  such  pay- 
ment, or  for  such  other  process  as  may  by  said  couit  be  deem- 
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.  ed  proper,  and  shall  be  coDsistent  with  the  power  and  authority 
of  this  Gourt 

"And  k  is  further  ordered^  adjudged  and  decreed,  that  this  de- 
cree shall,  from  the  date  thereof,  be  a  lien  upon  the  personal  and 
real  estate  of  said  defendant,  in  the  state  of  New-Jersey,  and 
^hat  a  copy  thereof  be  forthwith  served  upon  said  defendant  or 
Ills  solicitor ;  and  that  either  party  befat  lit>erty  to  apply,  upon  a 
"future  change  of  circumstances  in  the  parties,  or  either  of  them, 
for  such  variation  or  modification  of  this  order  and  decree,  touch- 
ing the  said  albwance  for  alimony  and  maintenance,  and  for  the 
ipupportf  education,  care  and  clothing  of  said  children,  as  such 
Mature  circumstances  may  dictate  to  be  just  and  equitable. 

*'Aod  it  is  further  ordered,  adjudged  and  decreed,  that  the  said 
ddendani  pay  to  the  said  complainant  all  her  costs  which  have 
fliMraed  in  the  prosecution  of  this  suit,  to  be  taxed  by  the  clerk 
of  this  court,  and  that  the  said  complainant  have  execution 
therefor,  according  to  the  course  and  practice  of  this  court :  and 
ahoj  thai  the  said  complainant  be  at  liberty  to  apply  to  this  court 
for  any  further  order  and  direction  that  may  be  necessary  and 
W^i  to  carry  into  full  effect  this  decree." 


John  Lilly  v.  Moses  Quick. 

^fhtn  a  lott  mortgrage  has  been  establithed,  by  a  decree  of  the  court,  ai  aE 
vilid  and  rabaiiting  incumbrance,  the  anbfequent  finding  of  the  mortgage 
ia  the  handa  of  a  third  person,  cancelled,  without  further  evidence,  will  not 
"Wj  the  case,  nor  induce  the  court  to  alter  the  decree. 

Tetriag  off  the  seals  of  a  mortgage,  or  even  its  entire  destruction,  by  an  un« 
authorized  person^  will  not  cancel  it.  It  must  be  caneslled  by  consent  of 
tile  owner. 

This  was  a  bill  of  review.    On  the  10th  of  July,  1824,  Mo- 

^  (ioick,  the  defendant  in  this  cause,  filed  a  bill  in  the  court 

of  chancery  of  New- Jersey,  for  the  foreclosure  of  a  mortgage 

Sivea  to  him  ^y  George  Johnson  and  Eliza  his  wife^    The  bill 
14 
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charged,  that  the  mortgage  bore  date  on  the  17th  of  Man 
1813,  and  was  given  to  secure  the  payment  of  a  hood  beari 
even  date,  given  by  Johnson  to  Quick,  in  the  penal  sum  of  V 
thousand  dollars,  conditioned  for  the  payment  of  one  thousa 
dollars,  with  interest,  on  the  first  of  May,  1814,  and  that  it  v 
duly  acknowledged  and  recorded.  The  bill  further  charged,  tl 
the  bond  and  mortgage  had  been  mislaid  and  lost^  and  could  i 
be  found  :  that  (he  principal,  together  with  a  large  arrear  of 
terest,  remained  due  to  the  complainant ;  and  that  the  morlgs 
bad  become  absolute  at  law.  It  further  charged,  that  Jo 
Beaumont  had  recovered  a  judgment,  which  was  a  lien  upon  f 
premises,  subsequent  to  the  complainant's  mortgage,  and  U 
the  equity  of  redemption  had  been  conveyed  from  Johnson  t 
mortgagor,  and  by  sundry  mesne  conveyances  had  become  v€ 
ed  in  John  Lilly,  who  was  made  one  of  the  defendants  in  t 
bill.  The  bill  contained  the  usual  prayer  for  foreclosure  a 
sale  of  the  mortgaged  premises. 

To  this  bill,  George  Johnson  and  John  Lilly  filed  a  joint  a 
several  answer,  whereby  they  admitted  the  giving  of  the  bo 
and  mortgage,  as  charged  in  the  bill,  but  insisted  that,  oat 
19th  of  June,  1815,  Johnson  and  wife  sold  and  conveyed  I 
mortgaged  premises,  subject  to  Quick's  mortgage,  to  one  Ca 
line  Branham,  for  one  thousand  four  hundred  and  fifty  dolla 
that  subsequently  Johnson,  in  pursuance  of  an  agreement 
tween  him  and  said  Caroline  Branham,  gave  his  note  to  Qui 
(the  complainant,)  for  the  balance  due  on  his  bond,  took  up 
bond  and  mortgage,^  and  cancelled  them  by  tearing  off  his  o 
and  his  wife's  name ;  that  he  intended  to  take  the  mortgage 
the  office  to  be  cancelled  of  lecord,  but  that  it  was  mislaid 
accident  and  could  not  be  found,     h  is  further  alleged  in 
answer,  that  Lilly  was  afterwards  employed  by  Caroline  Br 
ham  as  her  agent,  to  see  that  the  mortgage  was  cancelled  ;  t 
he  saw  the  mortgage  in  Johnson's  possession  cancelled ;  and.t 
Quick  repeatedly  admitted  that  the  mortgage  had  been  taken 
and  promised  Lilly  that  it  should  be  cancelled  upon  the  recorc 

The  cause  came  oa  for  final  hearing  before  ehaocelbr  Yroc 
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apon  the  bill,  answer,  replication  and  proofe;  and  it  appearing  to 
the  chancellor  that  the  bond  and  mortgage  were  duly  executed, 
that  a  part  of  the  monies  intended  to  be  secured  thereby  still 
remained  unpaid,  that  the  bond  and  mortgage  had  been  lost  or 
destroyed,  and  another  bond  and  mortgage  made  by  Johnson  to 
the  complainant  on  other  property  which  proved  to  be  unavail- 
ing, but  that  the  complainant  had  not  agreed  to  give  up  his  ori- 
ginal mortage,  or  to  relinquish  his  lien  iipon  the  mortgaged 
premises  ;  and  that  the  taking  of  the  subsequent  bond  and  mort- 
gage was  not  sta  extinguishment  of  the  lien  and  incumbrance 
of  the  original  moitgage  upon  the  premises  therein  mentioned  ; 
on  the  16th  of  October,  1839,  a  final  decree  was  made,  estab- 
lishing the  original  mortgage  as  a  valid  and  subsisting  lien  upon 
the  premises  therein  contained. 

John  Lilly,  one  of  the  defendants,  obtained  -a-n  order  for  re- 
hearing in  said  cause,  and  also  by  permission  of  the  court  filed 
a  bill  of  review,  on  the  ground  of  the  discovery  of  new  matter 
since  the  decree  in  the  original  cause.  The  matter  was  heard 
upoQ  the  order  for  the  rehearing,  and  also  upon  the  bill  of  review, 
at  the  same  time. 

JSimpson  and  WilliamsoUy  for  complainant 

^Stur/on  and  TFaZ/,.  for  defendant. 

The  Chancellor.  Chancellor  Vroom,  at  October  term, 
1830,  made  a  decree  in  favor  of  Moses  Quick,  upon  a  bill 
filed  by  him,  establishing  as  a  valid  and  subsisting  lien,  a 
mortgage  given  by  the  defendants,  George  Johnson  and  wife,  to 
the  complainant,  the  equity  of  redemption  in  which  mortgage 
that  bill  sought  to  foreclose.  John  Lilly,  one  of  the  defend- 
ants, feeling  himself  aggrieved  by  the  decision  of  the  chancel- 
lor, filed  a  petition  and  obtained  the  order  of  the  court  for  a 
rehearing  in  said  original  cause.  He  also,  by  permission  of 
the  court,  instituted  this  suit,  to  review  the  decree  made  in 
the  original  action,  on  the  ground  of  new  proof  which  had 
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come  to  light  aflar  the  decree  was  made.     I  am  to  coDsider  Che 
^^        cose,  then,  upon  the  order  for  a  rehearing  in  the  original  actioDi 
and  upon  the  bill  of  review,  which  presents  the  whole  subject  at 
7       a  single  view. 

The  case  turns  upon  a  question  of  fact.  The  bond  and  mort- 
gage, which  are  the  subjects  of  controversy,  the  complainant 
alleges  he  lost  or  mislaid  ;  while  the  defendant  insists  they  were 
given  up  by  him  to  be  cancelled.  As  the  evidence  shall  satisfy 
the  mind  on  this  disputed  matter,  so  must  the  decision  of  the 
court  be,  Chancellor  Vroom  has  gone  carefully  over  all  the  evi- 
dence, and  given  it  a  very  fair  and  just  consideration.  I  have  be- 
stowed on  the  evidence,  and  the  opinion  of  the  chancellor,  all  the 
care  and  attention  in  my  power,  and  I  do  not  see  how  it  is  pos- 
sible to  come  to  any  other  conclusion  upon  the  case  as  it  stood 
before  him,  than  that  at  which  he  arrived.  As  that  opinion  ii  a 
very  fjuU  one,  going  into  the  evidence  minutely,  it  would  be  la^ 
bor  lost  to  repeat  the  views  there  expressed. 

From  the  whole  evidence,  1  have  come  to  the  following  con^--^-  -" 
elusions  :-r- 

1..  That  the  mortgage  was  never  in  good  faith  given  up  b] 
the  complainant  to  be  cancelled.  He  no  doubt  repeatedly  declar- 
ed his  willingness  to  have  it  cancelled,  if  Johpson  would  pay  of^K'fl 
the  debt  to  Holcomb,  which  was  then  the  only  difficulty  in  th^  ^^ 
way.  It  would  be  out  of  the  ordinary  course  of  events  to  bu| 
pose,  that  a  man  who  had  become  bound  for  the  debts  of  an< 
er,  and  had  the  caution  to  require  as  his  indemnity  a  morl 
on  bis  property,  would  relinquish  that  security  voluntarily,  an. 
that  without  taking  at  the  time  even  a  note  or  any  other  evident 
of  the  debt  due  him.  Such  might  have^been  the  case,  but  it 
altogether  improbable. 

2.  The  evidence  of  George  Johnson  is  no  way  satisfactor"""^* 
Upon  the  cross-examination  it  is  manifest  that  his  recollection        of 
the  whole  transaction  is  very  little  to  be  depended  on.     He  t^^d- 
mits  that  when  the  mortgage  was  given  up,  he,  Johnson,  agr^  «d 
to  take  up  the  bond  and  mortgage  of  Holcomb.    He  says  be  i^rsi- 
mediately  tore  the  names  almost  off  of  the  papers,  and  yet  vk  ^^1 
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Ibe  papers  are  found,  do  part  of  the  names  are  torn  off  at  alL 
He  says,  too,  that  be  then  thought  tearing  off  the  namei  was 
flafl&cieni  Co  destroy  it    This  witness  then  admits,  that  about 
«ix  months  after  this,  Quick  became  uneasy,  and  be  gave  bim 
40ther  security :  that  Auick  came  to  his  bouse  several  times  to 
find  the  old  mortgage.    If  that  moitgage  was  really  cancelled, 
what  could  have  made  him  so  anxious  about  it?   The  truth  is, 
1  have  DO  doubt,  that  Johnson  had  the  old  mortgage,  but  never 
upon  the  fair  agreement  of  the  complainant,  unconditional,  that 
it  should  be  cancelled.    As  to  giving  the  new  security,  nothing 
could  be  more  natural.    He  had  lost  his  papers,  and  he  no  doubt 
considered  the  loss  of  the  papers  as  fatat— that  there  was  an  end 
to  that  security,  and  he  called  for  other.     This  would  not  defeat 
Ui  claim  on  the  old  mortgage  unless  it  was  so  agreed,  and  that 
upon  all  the  authorities  cited.    The  security  was  of  no  highei^ 
character,  and  unless  expressly  taken  with  an  understanding 
tbat  the  first  should  be  put  an  end  to,  cannot  affect  it,  even 
(bough  the  complainant  at  the  time  may  have  supposed  all  se- 
curity under  it  was  gone.     I  was  struck  with  the  evidence  of 
Clnaihan  Stevenson,  a  witness  called  by  the  defendant,  on  this 
subjecL    This  gentleman  was  called  upon  to  write  the  new  bond 
and  mortgage  which  were  given  by  Johnson  to  Quick  in  1821 ; 
and  connplainant  then  said  he  had  held  a  mortgage,  but  it  was 
lost,  or  could  not  be  found,  or  something  to  that  effect.    He  says 
this  new  mortgage  was  taken  in  place^  as  he  understood,  of  the 
other.    But  was  it  understundingly  and  plainly  agreed  by  Quick 
to  relinquish  any  claim  he  might  have  on  the  old  mortgage  ?    No 
vritness  says  so. 

3.  I  consider  the  distinct  and  plain  acknowledgment  in  writing 
inade  by  George  Johnson,  at  the  office  of  Mr.  Saxton,  as  im- 
portant. This  is  the  main  witness  relied  on  by  the  defendant  to 
prove  that  these  papers  were  cancelled,  and  yet  by  that  paper,  on 
lhe5thof  January,  1824,  he  declares,  in  a  fonnal  instrument 
of  wtiting,  drawn  up  and  executed  under  his  hand  and  seal,  in 
ihe  presence  of  two  witnesses,  that  he  is  informed  and  believes 
that  the  said  bond  and  mortgage  have  been  lost  or  mislaid,  and 
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were  in  full  force  and  effect  as  a  security  for  the  sum  of  five  Jiun- 
dred  dollars.  This  writing  was  signed  just  before  the  original 
bill  was  filed,  and  after  the  second  bond  and  mortgage  were 
drawn  by  Einatlian  Stevenson.  I  see  no  circumveotion  or  fraud 
in  obtaining  this  paper.  The  cocnpiainant  had  learnt  that  the 
loss  of  a  mortgage  was  not  a  loss  of  the  security,  if  (hat  fact 
could  be  proved,  and  before  filing  a  bill  he  obtained  the  acknow- 
ledgment of  the  mortgagor  that  it  was,  as  he  believed  and  was 
informed,  lost  or  mislaid,  and  was  at  all  events  in  full  force. 
The  subscribing  witness,  Mr.  Bartles,  declares  that  the  paper 
was  read  over  to  Johnson  before  it  was  executed,  and  that  he 
witnessed  it  at  his  request.  On  his  examination,  Johnson  pro- 
fesses not  to  know  what  he  signed  at  Mr.  Saxton's  office.  He 
recollects  its  being  read  over  to  him,  and  upon  (he  paper  being 
again  shown  and  read  in  his  hearing  on  his  examination,  he  says 
that  is  something  like  what  was  said  at  the  time  he  signed  it. 
When  he  stated  in  the  paper  that  the  mortgage  was  lost,  he  says, 
he  did  not  mean  duick  liad  lost  it,  but  that  it  was  lost  after  it 
came  into  his  possession.  What  reliance  can  be  placed  on  this 
witness,  upon  such  contradictory  statements  ?  To  say  the  least, 
k  is  not  that  kind  of  evidence  upon  which  an  important  decree 
of  this  court  should  be  founded.  This  paper  has  been  objected 
to,  however,  by  doctor  Lilly's  counsel,  because  it  was  signed  by 
Johnson  after  Lilly's  title  to  the  property  was  acquired,  and  there- 
fore cannot  affect  his  interest.  It  must  be  recollected  that  John- 
son is  the  witness  of  the  defendant,  Lilly,  and  this  paper  is, 
therefore,  competent,  if  for  no  other  purpose,  to  contradict  the 
statement  now  made  by  the  witness,  and  to  show  that  he  has  held 
different  language  on  this  subject  at  different  times. 

4.  That  although  it  is  not  necessary  that  I  should  be  able  to 
satisfy  myself  how,  or  when,  this  mortgage  came  out  of  com- 
plainant's hands,  so  long  as  I  am  clear  that  he  never  gave  it  up 
to  be  cancelled,  yet  it  would  be  very  desirable  to  do  so.  1(  is  most 
probable,  to  my  mind,  tliat  the  papers  were  lost  at  the  time  men- 
tioned in  the  testimony  of  Andrew  Wilson.  The  parties  had 
both  been  drinking ;  they  went  to  stay  at  Johnson's  all  night, 
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and  it  ii  quite  probable  they  could  not  have  told  in  Ihe  morning 
with  precision  what  had  taken  place  the  night  before.^  Johnson, 
in  his  evidence,  declares  it  was  at  his  house  that  the  mortgage 
was  given  up  to  him. 

Being  thus  satisfied  with  the  decision  made  by  the  chancellor 
io  the  original  cause,  it  leraains  to  see  what  eflfect  is  to  be  given 
to  the  new  proof  discovered  since  tlie  decree.     That  proof  is  no- 
thing more  nor  less  than  finding  the  mortgage  itself,  in  the  hands 
of  Asher  Lambert.     This  gentleman  has  been  examined,  and 
states  tliat  he  found  the  mortgage  in  the  same  situation  in  which 
he  exhibits  it,  among  the  papers  of  Cornelius  Coriell,  deceased, 
upon  whose  estate  the  witness  administered.     He  saw  it  first  in 
1S24,  but  not  thinking  it  of  any  consequence,  never  mentioned 
it  to  doctor  Lilly  until  the  May  preceding  the  time  of  his  exam- 
iQation.     How  this  mortgage  came  among  the  papers  of  Mr.  Co- 
fiell,  does  not  appear  from  any  thing  except  hearsay  evidence, 
which  was  properly  objected  to,  and  must  be  overruled.     The 
only  other  witness  examined  under  the  bill  of  revjew,  is  Emiey 
Holcomb.    His  testimony  sheds  no  light  on  the  case  as  I  can  per- 
ceive, stript  as  it  must  be  of  mere  hearsay  evidence.     There  is 
^thing  new,  therefore,  in  the  case,  except  the  finding  and  pro- 
duction of  the  mortgage ;  but  how  it  came  at  Mr.  CorielPs  does 
^ot  appear.     When  the  mortgage  is  produced,  the  seals  ate  torn 
off,  but  the  signatures  remain  on  it.     We  are  left  as  much  in  the 
dark  as  ever.     The  tearing  off  the  seals,  by  an  unauthorized 
person,  will  not  cancel  it,  nor  indeed  its  entire  destruction.     It 
v^ust  be  given  up  and  cancelled  by  consent  of  the  owner.     The 
'k^iortgage  has  long  been  out  of  his  possession,  and  the  same  hand 
t.bat  would  improperly  retain  a  lost  instrument,  could  take  off  the 
^eals.    In  fact,  Johnson  swears  that  he  tore  the  names  off  him- 
^If.    I  make  no  question  that  Mr.  Coriell  received  the  paper 
irly,  so  far  as  he  was  concerned,  but  for  what  object,  or  from 
^^vhom,  is  not  shown.     It  would  be  natural  to  look  for  a  paper 
c^f  this  kind,  given  up  to  be  cancelled,  in  the  hands  of  the  mort- 
^Agor,  especially  if  he  took  it  up ;  but  here  it  is  found  in  the* 
\2a11ds  of  a  stranger. 
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I  am  dearly  of  opinion,  upon  the  whole  case,  thai  Ihe  weight 
of  evidence  is  in  favor  of  the  mortgage,  and  that  it  has  heen 
rightly  adjudged  a  valid  and  subsisting  lien  on  the  mortgaged 
premises^ 

Upon  the  original  suit,  therefore,  I  see  no  reason  to  disturb 
ihe  decree  made  by  chancellor  Yroora ;  and  as  the  bill  of  review 
shows  no  new  matter  which  can  vary  this  result,  this  till  most 
be  dismissed  with  costs. 
Bill  dismissed^ 


StEl»HEN  VllEELAND  V.   JoSEPH   LOUBAT   and    FRANCItf 

COTTENETT. 


f,.  /; '  > .'        ¥he  mort^^or  having  diapoted  of  the  eqaitj  of  redemption,  and  I^Tiiig  no 

intereft  in  the  mortgaged  premises,  it  not  a  neeiBtary  partj  to  a  hiU  lor 
Ibreclomire. 

^^  • 

The  bill  in  this  cause  was  filed  for  foreclosure  of  the  equity 
of  redempition,  and  sale  of  the  mortgaged  premises.  The  de- 
fendants were  the  purchasers  of  the  equity  of  redemption,  the 
mortgagor  having  disposed  of  his  interest  in  the  premises  to  them^ 
The  mortgagor  was  not  a  pcu*ty.  The  defendants  demurred  for 
Want  of  parties.  The  cause  came  on  for  hearing  upon  the  de^ 
murrer. 

/.  H.  Williamsonj  for  complainant. 

/.  Z>.  Miller,  for  the  defendants. 

For  the  complainant  it  was  contended,  that  the  roortgagor,. 
having  parted  with  his  interest  in  the  premises,  was  not  a  neces* 
sary  or  proper  party  to  the  bill.  The  proceeding  is  in  rem,  H& 
cannot  with  safety  be  made  a  party.  If  it  appear  upon  the  face 
of  the  bill  that  the  mortgagor  has  no  interest,  he  may  demur ;  if 
dtherwise,  he  may  answer,  showing  that  he  has  no  interest,  and 
subject  the  complainant  to  costs. 
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The  Chancellor.  It  has  been  usual  to  make  the  mortgagor, 
who  has  parted  with  the  equity  of  redemption,  a  defendant  to  a 
hill  for  foreclosure,  but  he  is  not  a  necessary  party.  The  pro- 
ceeding is  in  rem.  An  account  may  be  taken  without  him. 
There  is  no  reason  why  he  should  be  made  a  party. 

The  demurrer  must  be  overruled,  with  costs. 


Executors  of  Faitoute  v.  Hatcock  et  aL 

^  a  bill  for  foreelorare,  agaiifift  infants  and  othen,  where  anj  of  the  do- 
^ondanta  hare  answered,  the  coinplainant  cannot  enter  a  rale  of  coarse  to 
v«fer  the  canae  to  a  master,  except  bj  consent  of  such  defendants  as  hare 
mawened,  or  their  solicitor. 

This  was  a  bill  for  foi;eclo8ure.  Part  of  the  defendants  were 
iQfiuits.  One  of  the  other  defendants  had  answeied,  and  a  de- 
cree, pro  cofifesso,  was  made  against  the  others  at  the  last  term. 
M  the  same  term,  the  clerk  of  the  court  was  appointed  guardian 
<^  litem  for  the  infant  defendants.  An  appearance  for  the  in- 
fants had  been  entered  by  the  guardian,  and  a  rule  of  course 
entered  in  the  clerk's  book  to  leler  the  cause  to  a  master.  The 
fnaster  had  made  his  report,  and  the  cause  was  now  set  down  for 
final  hearing. 

E.  Van  Arsdale,  for  the  defendant  who  had  answered,  ob- 
jected to  the  hearing,  and  contended  that  the  proceeding  was 
irregular,  no  consent  in  writing  having  l>een  made  by  the  defen- 
dant against  whom  a  decree  had  not  been  made.  He  referred 
^  Ruk  16. 

Jl.  Armstrong,  for  the  complainant,  in  reply. 

"The  Chancellor.   The  hearing  cannot  come  on.    The  rule 

^f  reference  having  been  entered  without  the  consent  of  the  defen- 

^^^At  who  has  answered,  the  proceeding  is  irregular.   The  former 
15 


106  CASES  IN  CHANCERY, 

[Ezocaton  of  Faitoote  v.  Haycock  et  al.] 

rule  must  be  vacated,  and  a  rule  now  entered,  referring  the 
cause  to  a<  master. 


Griffin  Taylor  et  al.  v.  George  C.  Thomas  et  al. 

Notice  of  argument  lefl  at  tlie  •olicitor'B  dwelling-house,  in  hia  absence,  is 
good  aervice. 

Notice  good,  tliough  dated  on  Sunday. 

Exceptioni  to  the  maitor's  report  must  be  Sied  witliio  eight  daya. 

This  cause  was  set  down  for  final  hearing  upon  a  master's 
report.  The  report  was  filed  June  9th,  1838.  Exceptions  to 
the  report  were  filed  on  Monday,  June  18th,  nine  days  after  filing 
the  report.  On  the  same  day,  notice  of  final  hearing  was  left 
at  the  dwelling-house  of  the  solicitor  of  the  defendants,  during 
his  absence  at  Washington.  The  notice  was  dated  on  Sunday^ 
though  served  on  Monday. 

W,  Halsiedy  for  the  defendants,  objected  to  the  bearing — 

1.  Because  the  notice  was  illegal,  being  dated  on  Sunday. 

2.  Because  the  service  was  irregular. 

3.  Because  the  exceptions  to  the  master's  report  had  not  beera 
disposed  of. 

He  insisted  that  there  was  no  rule  of  the  court  requiring  e: 
ceptions  to  be  filed  within  eight  days. 

That  if  such  rule  exists,  yet  where' the  eight  days  expire 
Sunday,  exceptions  filed  on  the  nintfc  day  arc  in  time. 

That  if  exceptions  were  filed  a  day  too  late,  a  strict  rule 
practice  ought  not  to  be  enforced  to  the  prejudice  of  the  defendants 
rights. 

The  Chancellor.     The  notice  of  hearing  is  good,  and  tl^ 
service  regular.     The  exceptions  to  the  master's  report  are  fil 
too  fete ;  neverthless,  if  I  were  satisfied  of  merit  on  the  part 
tlie  defendants,  and  tiiat  the  exceptions  were  not  intended 


JULY  TERM,  1838.  107 

[TVylor  6t  aL  v.  Thomas  et  tl,] 

delay,  I  ^  would  let  them  stand.    As  it  is,  the  exceptions  must 
be  overruled,  and  the  hearing  come  on. 

By  consent,  the  cause  was  heard  upon  exceptions  to  the  Fe- 
port,  and  upon  final  hearing. 


At  this  term  xhe  chancellor  adopted  Xhe  loUowing  General 
Rule  : — 

No  other  causes  will  be  heard  at  a  special  term,  except  suc^ 
^is  are  set  down  by  consent  of  parties,  unless  otherwise  specially 
ordered  by  the  court.    A  demurrer  will  not  be  overruled  at  a  spe- 
cial term,  nor  will  parties  be  permitted  to  use  a  special  term  to 
expedite  a  cause  out  of  the  usual  course,  unless  by  consent. 


CASES 

AWUDOSD  ur 

THE    COURT    or    CHANCERY 

OF  THE  STATE  OF  NEW  JERSEY. 

■ 

OCTOBER    TERM,    183  8. 


John  Gest  v.  Samuel  Flock  et  aL 

Where  a  teitttor  by  hit  will  devises  hie  lend  to  the  aie  of  hie  wift  for  li6i 
and  direct!  that  it  shall  be  sold  upon  the  marriage  or  death  of  the  wiA,  and 
the  youngest  child  coming  of  age — upon  the  death  of  the  testator  the  fte 
vests  in  the  heirs. 

Whether  under  the  will  the  executors  have  the  power  of  making  sale  or  Dot, 
unless  the  lands  are  devised  to  them,  they  must  before  the  sale  descend  to 
the  heirs ;  and  having  so  descended,  the  heirs  have  the  power  to  tranaftr 
their  interest  in  the  lands,  so  far,  at  least,  as  to  entitle  the  alienee  to  all 
their  rights,  whatever  disposition  may  aflerwards  be  made  of  them. 

Where  a  party  has  obtained  a  decree  of  foreclosure,  under  which  the  moit. 
gaged  premises  have  been  sold,  it  is  too  late  to  question  the  validity  of  tli» 
mortgage. 

It  is  not  a  substantial  objection  to  a  deed,  that  the  acknowledgment  bean  date 
before  the  deed  itaelf.    The  true  date  may  always  be  shown. 

Where  a  sale  is  directed  to  be  made  of  lands,  and  the  same  person  ie  entitM 
to  the  lands  that  would  take  the  money  in  case  of  a  sale,  and  the  panm 
entitled  elects  to  take  land,  a  court  of  equity  will  not  disturb  that  election  or 
compel  a  sale. 

The  giving  of  a  mortgage  by  the  person  entitled,  is  a  clear  election  on  hia  pait 
to  take  land* 

The  assignee  of  an  heir,  or  person  claiming  an  interest  under  a  will,  hairtiif 
an  opportunity  of  acquiring  a  full  knowledge  of  the  condition  of  tha 
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viD  fUad  in  no  battar  aitaition  in  aaking  the  intarposition  of  thia  court, 
thiB  tha  hair  or  lagataa  himaalf. 

Bill  filed  January  16ib,  1836.  It  states,  that  Hendrick 
Scheock,  being  seized  in  fee  simple  and  possessed  of  ceitain  real 
tod  personal  estate,  situate  in  the  township  of  Lawrence,  in  the 
coQQty  of  Hunterdon,  by  bis  will,  bearing  date  on  the  13th  of 
JoDe,  1810,  amoDg  other  things,  gave,  devised  and  bequeathed 
9M  follows : — "  Item — I  give  and  bequeath  to  my  wife  the  use  of 
all  my  lands  aud  tenements,  during  her  natural  life,  she  making 
no  waste  or  destruction  thereon ;  but  if  she  should  marry  after 
ny  decease,  my  will  is  that  she  receive  from  my  estate  the  lega- 
cy which  she  brought,  which  was  three  huodred  and  fifty 
INNiDdB ;  and  then  my  will  is  that  my  wife  move  off  the  premises, 
ud  the  farm  then  to  be  rented  out  until  the  youngest  child 
^onei  to  the  age  of  twenty-one  years.  Item — In  case  my  wife 
^oeeptfl  the  said  bequest  in  lieu  of  her  dower,  my  will  is,  that 
9ku  marriage,  if  it  should  so  happen,  the  land  still  not  to  be 
^  until  the  youngest  child  comes  of  age,  and  then  as  soon  as 
may  be  convenient  And  also  my  will  is,  that  immediately  af- 
ier  my  wife's  decease,  or  as  soon  as  may  be,  all  ray  estate,  of 
every  description,  be  sold,  and  the  money  arising  therefrom  to 
be  equally  divided  amongst  my  children,  except  as  will  hereaf- 
ter appear;  to  Robert  D.  Schenck,  Susan  Schenck,  Catharine 
Schenck,  Eliza  Ann  Schenck,  share  and  share  alike ;  and  to  my 
>0Q  Albert  Schenck,  one  hundred  dollars  more  than  any  one  of 
my  other  children."  That  on  the  28th  of  July,  1810,  the  tes- 
telor  died,  seized  and  possessed  of  the  said  real  and  personal  es- 
^and  leaving  his  said  will  unrevoked  and  in  full  force.  That 
James  Hughes  and  Henry  Dye,  the  executors  therein  named, 
ptoted  the  will,  and  exhibited  an  inventory  and  appraisement  of 
the  penooal  estate,  amounting  to  five  hundred  and  twelve  dol- 
lars and  ninety-six  cents.  That  the  testator  lefl  surviving  him, 
the  five  childiea  named  in  his  will,  to  wit,  Robert  D.,  Susan, 
Catliarine,  Eliza  Ann  and  Albert,  and  his  widow,  Margaret 
Schenck.  That  the  widow  accepted,  in  lieu  of  her  dower,  the 
devisea  and  bequests  made  to  her  in  the  will ;  receiving  the  per- 
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sonal  property,  and  entering  into  possession  of  the  lands  devised 
to  her.  That  she  never  married  after  the  death  of  the  testator. 
That  she  died  about  tiie  first  of  April,  1831 ;  and  that  Albeit, 
tlie  youngest  child,  attained  the  age  of  twenty-one  during  the 
Ufe-tiiue  of  his  mother. 

The  bill  further  states,  that  the  said  Albert  Schenck,  od  the 
12th  of  March,  1831,  in  consideration,  among  other  things,  ofz 
six  hundred  and  forty-one  dollars,  to  him  in  hand  paid  by  the= 
complainant,  executed  to  the  complainant  a  deed  of  assignment 
of  all  that  part,  share,  proportion  and  dividend  of  the  personaK 
and  real  estate  of  the  said  Hendrick  Schenck,  which  theretofore 
became  due,  or  which  might  thereafter  descend  or  become  da^ 
and  payable  to  the  said  Albert ;  which  said  deed  was  aftenvaxd& 
duly  acknowledged  and  recorded  in  the  clerk^s  office  of  the  coun.^ 
ty  of  Hunterdon.  It  insists  that  the  executors,  after  the  death  c:= 
the  widow,  and  the  youngest  child's  attaining  the  age  of  twentys 
one  years,  were  bound  by  the  will  to  sell  the  lands  as  soon  as  ~ 
could  conveniently  l)e  done,  and  to  dispose  of  the  proceeds  a^ 
cording  to  tlie  direction  of  the  will,  and  also  to  account  to  th — 
legatees  or  their  lawful  assigns,  for  the  rents  and  profits  accruing 
After  the  death  of  the  widow.  That  the  lands  of  which  the 
taror  died  seized  were  valuable  :  that  the  executors  might  at 
rious  times  have  disposed  of  them  advantageously ;  and  t 
they  ought  so  to  have  done,  and  have  paid  Albert's  share  to 
complainant. 

The  bill  further  charges,  that  Samuel  Flock,  one  of  the 
fendants,  is  in  possession  of  the  lands  of  which  the  testator 
seized,  under  pretence  of  title  thereto,  and  that  he  refuses  to 
count  to  the  complainant. 

The  bill  prays,  that  the  executors  may  be  compelled  to  e^  J 
cute  the  trust  reposed  in  them  by  said  will,  and  in  particular'.^ 
sell  all  the  testator's  real  estate,  and  to  pay  Albert's  share  to  ^ 
complainant ;  also  to  account  for  all  the  rents  and  profits  recai^^^ 
or  which  might  and  ought  to  have  been  received  therefrom,  slK^^ 
the  death  of  Margaret,  the  widow  of  the  testator,  and  to  f>^ 
Albert's  share  tliereof  to  the  complainant.    That  Flock,  theo^ 
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er  defendant,  may  be  compelled  to  discover  by  what  title  he 
claims  the  premises,  and  to  account  for  the  rents  and  profits 
vhile  in  his  possesmon,  since  the  death  of  the  said  widow.  ' 

The  executors  neglected  to  appear  or  answer,  and  a  decree, 
fro  oonftsso,  was  taken  against  them.  Samuel  Flock,  alone, 
answered  the  bill. 

The  answer  admits,  with  few  exceptions,  the  material  facts 
charged  in  the  bill ;  but  states,  that  the  personal  estate  of  the 
testator  proving  insufficient  to  pay  his  debts,  a  part  of  his  real 
estate  was  sold  for  that  purpose  by  his  executors,  under  an  order 
of  the  orphan^s  court  of  the  county  of  Hunterdon,  and  that  the 
said  defendant  became  the  purchaser  thereof.     That  Margaret 
Schenck,  the  widow  of  the  testator,  under  thQ  devise  to  her  in 
the  will  of  Hendrick  Schenck,  remained  in  possession  of  the 
residue  of  bis  real  estate,  consisting  of  a  farm  of  about  ninety- 
six  acres.     That  being  so  in  possession  of  said  real  estate,  and 
^)e  said  Albert  Schenck  having  attained  the  age  of  twenty -one 
Jears,  the  said  Margaret  and  Albert,  on  the  14th  of  October, 
1814,  by  deed  of  miortgage,  conveyed  all  their  right,  title  and 
interest  in  the  premises  to  the  said  Samuel  Flock,  to  secure  to  him 
^he  payment  of  a  bond  of  four  hundred  dollars,  with  interest, 
bearing  even  date,  given  by  the  said  Margaret  and  Albert  to  the 
^d  Samuel  Flock.     That  the  said  rTK)rtgage  having  been  ac- 
knowledged, was  duly  recorded  in  the  clerk's  office  of  the  county 
of  Hunterdon. 

The  answer  further  states,  that  the  principal  and  interest  of 
^he  said  mortgage  remaining  unsatisfied,  the  said  Samuel  Flock 
obtained  a  decree  of  this  court,  bearing  date  on  the  2d  of  Janu- 
«try,  1821,  for  foreclosure  and  sale  of  the  said  mortgaged  prem- 
ises, by  virtue  of  which  decree  the  premises  were  afterwards  sold 
i^y  the  sberiflTof  Hunterdon,  struck  off  to  said  Samuel  Flock  for 
less  than  the  amount  due  upon  the  mortgage,  and  con- 
to  him  from  the  sheriff,  by  deed  dated  the  lOtli  of  May, 
That  the  said  Samuel  Flock  had  subscijuently  procured, 
valuable  considerations,  from  all  the  other  children  and  heirs 
Hendrick  Schenck,  releases  of  all  their  interest  in  the  said 
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real  estate,  by  virtue  whereof  be  became  seized  in  fee  of  the 
whole  of  the  said  real  estate,  and  remained  in  the  peaceable  pos- 
session thereof,  from  tiie  date  of  the  sheriff's  deed  so  as  aforesaid 
made  to  him.  The  answer  insists  that  the  lands,  upon  the 
death  of  the  testator,  descended  to  his  children  and  heirs  at  law ; 
that  they  had  full  power  to  mortgage,  release  or  convey  the 
same ;  that  a  complete  title  at  law  and  in  equity  had  become 
vested  in  the  defendant ;  and  that  the  executors  were  not  bound, 
nor  had  they  any  power  to  proceed  to  a  sale  of  the  said  real  es-  - 
tate.    It  denies  all  combination  and  confederacy. 

Depositions  having  been  taken  by  both  parties,  the  cause  came.^ 
on  for  hearing  at  July  term,  1838,  upon  billi  answer^  replications 
and  proofs. 

Wilson  and  Southard^  for  complainant. 
H.  W.  Green  and  L  H.  Williamson^  for  defendant. 

The  Chancellor.  The  complainant  claims  to  be  the  own- 
er, and  entitled,  under  an  assignment  and  transfer,  of  whatever 
interest  Albert  Schenck  took  urkler  the  will  of  his  father,  Hen^ 
drick  Schenck,  deceased.  Samuel  Flock,  the  defendant,  al89 
claims  to  be  the  owner,  and  entitled  to  the  same  interest,  under 
a  mortgage  made  to  him  many  years  before  by  Albert  Schencky 
which  mortgage  he  foreclosed,  and  under  a  sale  became  the  pur^ 
chaser  of  the  premises.  Whether  this  interest  of  Albert  Schencic 
in  his  father's  will,  was  of  such  a  character  or  not,  as  to  pass  by 
this  mortgage,  is  really  the  turning  questton  in  the  cause.  IC 
involves  the  true  construction  of  the  will  of  Hendrick  Schenck. 

The  testator,  Hendrick  Schenck,  died  in  the  year  1810,  leav' 
ing  real  and  personal  estate.  The  real  estate  consisted  of  a  farn 
situated  in  the  township  of  Lawrence,  in  the  county  of  HuDter* 
don,  (now  Mercer,)  in  this  state.  The  will,  after  making  cer*- 
tain  bequests  which  are  immaterial  for  our  present  purpose,  give0 
the  use  of  all  the  testator's  lands  to  his  wife  during  hei  natural 
life  unless  she  marry  again,  when  she  is  to  leave  the  farm,  and  it 
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is  to  be  rented  until  the  youngest  child  comes  of  age.  The 
widow  never  married,  and  died  in  the  year  1832.  The  impor- 
tant clause  in  the  will  is  the  sixth,  and  is  in  the  following  words : 
<<  Iq  case  my  wife  accepts  the  said  bequest  in  lieu  of  her  dower, 
my  will  is  that  after  marriage,  if  it  should  so  happen,  the  land 
still  not  to  be  sold  until  the  youngest  child  comes  of  age,  and  then 
as  soon  as  may  be  convenient ;  and  ako  my  will  is,  that  imme- 
diately after  my  wife's  decease,  or  as  soon  as  may  be,  that  all 
my  estate,  of  every  description,  be  sold,  and  the  money  arising 
therefrom  to  be  equally  divided  amongst  my  children,  except  as 
will  hereafter  appear :  to  Robert  D.  Schenck,  Susan  Schenck, 
Catharine  Schenck,  Eliza  Ann  Schenck,  share  and  share  alike; 
and  to  my  son,  Albert  Schenck,  one  hundred  dollars  more  than 
any  one  of  my  other  children." 

It  will  be  remarked  in  this  clause,  that  the  testator  does  not 
devise  his  estate  to  his  executors,  nor  does  he  say  by  whom  it 
shall  be  sold.  It  is  a  general  direction  to  sell  il,  upon  the  mar- 
riage or  death  of  bis  wife,  and  the  youngest  child  coming  of  age. 
The  object  in  selling,  is  plainly  nothing  niore  than  to  distribute 
the  proceeds  among  the  testator's  children.  What  became  of  the 
testator's  estate  at  his  death?  His  widow  had  the  life  estate,  but 
in  wliom  did  the  remainder  vest  until  the  sale,  in  the  executors 
or  heirs?  It  clearly  vested  in  the  heirs.  Where  there  is  no  de- 
vise of  the  lands  to  the  executors,  but  a  naked  powei  is  confer- 
red upon  them  to  sell,  until  siicb  sale  takes  place  the  right  vests 
in  the  heirs.  The  question,  whether  the  executors  were  the  per- 
sons intended  by  the  testator  to  make  the  sale,  or  whether  that 
power  belonged  to  the  heirs,  as  would  be  the  case  in  the  absence 
of  any  express  or  implied  appointment  of  the  cxecntors  for  that 
purpose,  does  not  appear  to  me  material,  in  the  present  case,  to 
be  settled^  Whether  the  executors  had  this  power  or  not,  unless 
the  lands  are  devised  to  them,  they  must  in  the  mean  time 
descend  to  the  heirs,  and  having  so  descended,  they  have  the 
power  to  transfer  their  interest  in  them,  at  all  events,  so  far  as 
to  entitle  the  aleoee  to  all  their  rights,  whatever  disposition 

sboald  afterwaFds  be  made  of  them.    Herbert  v.  Ex^r  of  Tut- 
16 
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hUl,  1  SaxtOHy  141 ;  11  Vescy,  jun.  496  ;  1  Game's  Cases  in 
Error,  16. 

Hod  the  complainant,  under  his  assignment,  been  clearly  en- 
titled to  Albert's  interest  in  his  father's  estate,  and  the  executors 
denied  their  power  to  sell,  in  that  event  the  settlement  of  the 
qpestion,  whether  they  had  power  or  not,  must  have  been  imr 
portant ;  and  my  decided  impressions  are,  that  upon  a  foir  con- 
struction of  tlie  will,  the  power  to  sell  is  conferred  on  the  execu- 
tors, but  coupled  with  no  interest  which  can  prevent  the  legal 
title  from  vestiqg  in  the  heirs  at  law.  But  the  executors  have 
not  appeared  or  answered,  and  the  bill,  as  to  them,  has  beem 
taken,  pro  eot^esso.  The  only  controversy  now  is  with  the  de- 
fendant. Flock,  upon  the  validity  of  his  mortgage. 

The  disputes  which  have  arisen  upon  the  question,  whether 
executors  have  a  mere  naked  power  to  sell,  or  a  power  coupled 
with  an  interest,  hav«  been  to  decide  whether  if  one  of  the  ex- 
ecutors die,  the  survivor  could  sell.  At  common  law  it  is  well 
settled,  that  a  surviving  executor  may  sell  on  a  power  coupled 
with  an  interest,,  but  nut  on  a  mere  naked  power.  The  statutes 
of  this  state,  in  Rev,  Laws,  226  and  605,  have  settled  with  us 
that  question,  by  giving  the  surviving  executoi  in  all  cases  pow- 
er to  sell,  where  the  will  directs  a  sale  of  lands  by  executors. 

But  the  complainant's  counsel  object  to  the  validity  of  Flock's 
mortgage,  from  matters  appearing  on  its  face»  1.  Because  it 
bears  date  the  14th  of  October,  1816,  and  yet  the  acknowledg- 
ment purports  to  have  been  made  prior  to  that  time,  and  on  the 
14th  of  June,  in  the  same  year.  2.  Because  of  certain  erasures 
and  obliterations.  It  is  a  sutBcient  answer  to  these  objectioDs 
to  say,  it  is  now  too  late  to  take  them,  since  the  defendant  bos 
established  the  validity  of  this-  mortgage  by  a  decree  of  this 
court,  under  which  he  became  a  purchasei  at  the  sheriff's  sak. 
This  decree  was  obtained  against  Albert  Schenck  himself,  and 
that  ten  years  before  the  complainant  pvetends  to  have  bad  any 
interest  in  the  question.  There  is,  however,  nothing  substantial 
in  the  objections  themselves.  A  mistake  in  the  date  of  a  deed 
will  not  destroy  it ;  the  true  date,  the  time  of  its  actual  ozecu- 
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Tiay  always  be  proved.  It  is  manifest  no  fraud  was  in- 
I,  as  the  paper  coiild  never  have  been  examined  without 
detected.     The  erasures  are  made  so  as  to  leave  the  parts 

plainly  to  be  read.  The  erasures  were  of  words  of  sur- 
rp.  It  would  seem,  also,  from  the  bill,  that  the  complainant 
ed  Albert  to  be  under  twenty-one  years  of  age  at  the  time  of 
tiDg  the  mortgage ;  but  the  answer  and  proof  in  the  cause 
isb,  beyond  a  doubt,  that  he  was  of  full  age. 
losider  the  mortgage,  therefore,  good,  and  that  Albert  had 
1  vested  interest  at  the  time  as  might  be  passed  by  it,  in 
nde  of  his  father. 

lere  is  another  view  of  this  case  equally  fatal  to  Che  com- 
int^s  pretensions.  Where  a  sale  is  diiected  to  be  made  of 
,  and  tlie  same  person  is  entitled  to  take  the  lands  that 
I  take  the  money  in  case  of  a  sale,  and  the  party  elects  to 
ands,  a  court  of  equity  will  not  disturb  that  election,  or 
A  a  sale.  Osgood  v.  Franklin^  2  John.  Ch,  Rep,  21  ; 
r  V.  Amler,  3  Vesej/j  583.  The  giving  of  the  mortgage 
Ibert,  w^as  a  clear  election  on  his  part  to  take  land,  and  up- 
)  principle  can  that  election  be  now  disturbed.     This  elec- 

it  appears,  was  not  only  made  by  Albert,  hut  by  the  whole 
c  testator's  family  ;  for  they  all  conveyed  their  shares  to  the 
dant,  Flock,  about  the  same  time  he  purchased  Alberts 

at  sheriff's  sale.  If  the  coniplainant  can  defeat  the  sale  of 
t's  share,  I  see  nothing  to  prevent  any  other  member  of  the 
y  now  from  making  a  similar  transfer,  and  thus  deprive  the 
dant  of  his  entire  interest  in  the  lands. 
le  complainant's  assignment  bears  date  in  1831,  fifteen 
I  after  the  date  of  the  mortgage  ;  and  whether  it  was  a  cash 
Ikase,  or  taken  as  security  for  an  antecedent  debt,  can  make 
ifierence.  From  the  evidence,  it  would  seem,  the  complain- 
wna  desirous  to  make  it  appear  as  a  cash  purchase ;  for  the 
esses  to  the  assignment  say  they  saw  the  money  handed 
This  was,  no  doubt,  mere  form  ;  for  in  the  body  of  the 
;nment  itself,  it  purports  to  be  taken  "  in  payment  and  satis- 
on  of  certain  debts  and  demands  which  he  holds  against  the 
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hUl,  I  Saxioriy  141 ;  11  Vesey,  jun.  496  ;  1  Came's  Cases  in 
Error  ^  16. 

Hod  the  complainant,  under  his  assignment,  been  clearly  en- 
titled to  Albert's  interest  in  his  father's  estate,  and  the  executors 
denied  their  power  to  sell,  in  that  event  the  settlement  of  the 
question,  whether  they  had  power  or  not,  must  have  been  im- 
portant ;  and  my  decided  impressions  are,  that  upon  a  iaSx  con- 
struclion  of  the  will,  the  power  to  sell  is  conferred  on  the  ezecu<- 
tors,  but  coupled  with  no  interest  which  can  prevent  ihe  legal 
title  from  vesliqg  in  the  heirs  at  law.  But  the  executors  have 
not  appeared  or  answered,  and  the  bill,  as  to  them,  has  beem 
taken,  pro  confesso.  The  only  controversy  now  is  with  the  de- 
fendant. Flock,  upon  the  validity  of  his  mortgage. 

The  disputes  which  have  arisen  upon  (he  question,  whether 
executors  have  a  mere  naked  power  to  sell,  or  a  power  coupled 
with  an  interest,  have  been  to  decide  whether  if  one  of  the  ex- 
ecutors die,  the  survivor  could  sell.  At  common  law  it  is  well 
settled,  that  a  surviving  executor  may  sell  on  a  power  coupled 
with  an  interest,  but  nut  on  a  mere  naked  power.  The  statutes 
of  this  state,  in  Rev.  Laws,  226  and  605,  have  settled  with  us 
that  question,  by  giving  the  surviving  exccutot  in  all  cases  pow- 
er to  sell,  where  the  will  directs  a  sale  of  lands  by  executors. 

But  the  complainant's  counsel  object  to  the  validity  of  Flock's 
mortgage,  from  matters  appearing  on  its  faccv  1.  Because  it 
bears  date  the  14th  of  October,  1816,  and  yet  the  acknowledg- 
ment purports  to  have  been  made  prior  to  that  time,  and  on  the 
14th  of  June,  in  the  same  year.  2.  Because  of  certain  erasures 
and  obliterations.  It  is  a  sutBcient  answer  to  these  objections 
to  say,  it  is  now  too  late  to  take  them,  since  the  defendant  bos 
established  the  validity  of  thi»  mortgage  by  a  decree  of  this 
court,  under  which  he  became  a  purchasei  at  the  sheriff's  sale. 
This  decree  was  obtained  against  Albert  Schenck  himself,  and 
that  ten  year&  before  the  complainant  pvetends  to  have  bad  any 
interest  in  the  question.  There  is,  however,  nothing  substantial 
in  the  objections  themselves.  A  mistake  in  the  date  of  a  deed 
will  not  destroy  it ;  the  true  date,  the  time  of  its  actual  ezecu- 
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lion,  may  always  be  proved.  It  is  manifest  no  fraud  was  in- 
tended, as  the  paper  coiild  never  have  been  examined  without 
being  detected.  The  erasures  are  made  so  as  to  leave  the  parts 
erased  plainly  to  be  read.  The  erasures  were  of  words  of  sur- 
plusage. It  would  seem,  also,  from  the  bill,  that  the  complainant 
believed  Albert  to  be  under  twenty-one  years  of  age  at  the  time  of 
executing  the  mortgage ;  but  the  answer  and  proof  in  the  cause 
establish,  beyond  a  doubt,  that  he  was  of  full  age. 

I  consider  the  mortgage,  therefore,  good,  and  that  Albert  had 
such  a  vested  interest  at  the  time  as  might  be  passed  by  it,  in 
the  lande  of  his  father. 

There  is  another  view  of  this  case  equally  fatal  to  the  com- 
plainant's pretensions.  Where  a  sale  is  diiected  to  be  made  of 
lands,  and  the  same  .person  is  entitled  to  take  the  lands  that 
would  take  the  money  in  case  of  a  sale,  and  the  party  elects  to 
take  lands,  a  court  of  equity  will  not  disturb  that  election,  or 
compel  a  sale.  Osgood  v.  Franklin^  2  John.  Ch,  Rep.  21  ; 
AnUer  v.  Afnler^  3  Vesey,  583.  The  giving  of  the  mortgage 
by  Albert,  was  a  clear  election  on  his  part  to  take  land,  and  up- 
on no  principle  can  that  election  be  now  disturbed.  This  elec- 
tion, it  appears,  was  not  only  made  by  Albert,  hut  by  the  whole 
of  the  testator's  family  ;  for  they  all  conveyed  their  shares  to  the 
defendant,  Flock,  about  the  same  time  he  purchased  Albert's 
share  at  sheriff's  sale.  If  the  coniplainant  can  defeat  the  sale  of 
Albert's  share,  I  see  nothing  to  prevent  any  other  member  of  the 
family  now  from  making  a  similar  transfer,  and  thus  deprive  the 
defendant  of  his  entire  interest  in  the  la«ds. 

The  complainant's  assignment  bears  date  in  1831,  fifteen 
years  after  the  date  of  the  mortgage  ;  and  whether  it  was  a  cash 
purchase,  or  taken  as  security  for  an  antecedent  debt,  can  make 
no  difference.  From  the  evidence,  it  would  seem,  the  complain- 
aot  was  desirous  to  make  it  appear  as  a  cash  purchase ;  for  the 
witnesses  to  the  assignment  say  they  saw  the  money  handed 
over.  This  was,  no  doubt,  mere  form  ;  for  in  the  body  of  the 
assignment  itself,  it  purports  to  be  taken  "  in  payment  and  satis- 
&clioD  of  certain  debts  and  demands  which  he  holds  against  the 
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said  Albert  Schenck."    In  either  case,  tlie  transaction  was  fair 
and  just  on  llie  part  of  the  complainant.     With  this  assignment, 
standing  in  the  place  of  Albert,  the  complainant  calls  npon  the 
executors,  in  (his  suit,  to  account  to  him  for  the  testator's  estate, 
and  asks  a  decree  compelling  them  to  sell  the  l(!nds  embraced  in 
the  mortgage  of  Flock.     Flock  purchased  and  went  into  posses- 
sion, under  the  sheriff's  sale,  in  1821.     Under  these  circum- 
stances, is  there  any  equity  in  the  prayer  of  the  complainant? 
Why  should  this  court  interpose  its  power  to  compel  a  sale  of 
these  lands  by  the  executors?    And  for  what  purpose?    To  de- 
prive the  defendant  of  land  which  he  purchased  in  good  faith, 
and  for  valuable  consideration,  and  give  the  proceeds  to  the  com- 
plainant, who  can  upon  no  principle  be  placed  on  better  ground 
than  the  defendant.     The  fact  that  Flock  had  recorded  in  the 
office  of  the  clerk  of  the  county,  all  his  conveyancea  for  the  pro- 
perty, and  had  been  for  so  many  years  in  the  peaceable  posses- 
sion, was  enough  to  put  the  complainant  on  inquiry,  and  afford- 
ed him  a  fair  opportunity,  before  taking  the  assignment,  to  in- 
vestigate the  whole  situation  of  the  estate.     It  must  be  borne  in 
mind,  that  this  application  does  not  come  from  a  creditor  of  the 
testator,  seeking  a  just  demand  against  that  estate,  but  is  an  ef- 
fort by  an  assignee  of  one  of  the  heirs,  under  an  assignment 
made  in  1831,  by  the  aid  of  this  court,  to  compel  a  sale  of  the 
testator^s  lands,  for  the  purpose  of  giving  such  assignee  the  pro- 
ceeds of  such  sale,  and  to  defeat  a  bona  fide  purchaser  of  those 
lands  under  a  mortgage  rnude  by  this  same  heir,  as  far  back  as 
the  year  1816.     Such  an  exercise  of  the  power  of  this  court 
would  work  manifest  injustice  and  wrong.    With  the  opportunity 
afforded  the  complainant  to  acquire  a  full  knowledge  of  the  con- 
dition of  this  estate,  T  can  place  him  in  no  better  situation  than 
Albert  himself  would  stand  in  if  he  was  asking  the  interposition 
of  the  court.     He  knew  he  had  long  since  conveyed  to  the  de- 
fendant, Flock,  and  received  his  money  for  the  land.     After  that, 
it  must  indeed  be  a  stern  necessity  that  would  induce  any  court 
to  aid  him  in  defeating  the  title  of  one  purchaser  of  his  property, 
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and  that,  too,  for  the  purpose  of  getting  twice  paid  for  the  same 
lands. 

Id  every  view  which  I  have  been  able  to  take  of  this  case, 
whether  upon  the  dry  question  of  the  right  of  Albert  to  mortgage 
the  remainder  vested  in  him  under  the  will  of  his  father,  or  upon 
the  right  of  the  heir  Xo  elect  to  take  land  instead  of  money,  or 
upon  the  general  principles  of  equity  and  common  justice,  [  can 
see  no  ground  for  disturbing  the  defendant.  Flock,  in  the  enjoy- 
ment of  his  estate  in  the  lands  in  question. 

As  to  him,  therefore,  the  bill  must  be  dismissed,  with  costs. 


The  Trenton  Banking  Company  v.  Thomas  L.  Wood- 
ruff and  others. 

at  cUnte  in  the  charter  of  the  Trenton  Banking  Company  which  declares, 
**  That  the  said  corporation  shall  not,  directly  or  indirectly,  deal  or  trade  in 
anything  except  bills  of  exchange,  promissory  notes,  gold  or  silver  bullion, 
or  in  the  sale  of  goods  which  shall  be  the  produce  of  its  lands,"  was  design, 
ed  to  restrain  the  company  within  its  legitimate  sphere  of  banking,  and  to 
prerent  their  embarking  in  other  kinds  of  business.  The  company  may, 
nevertheless,  receive  and  hold  bonds  and  mortgages  by  way  of  security  for 
debts  due  the  corporation;  and  in  the  absence  of  proof  to  the  contrary,  the 
court  will  presume  that  the  corporation  came  into  possession  of  such  secu- 
rities lawfiilly,  and  within  the  scope  of  their  chartered  powers. 

There  a  bond  and  mortgage  are  bequeathed  to  a  feme  covert,  for  her  use, 
free  from  the  debts  or  control  of  hor  husband,  and  the  husband  of  the  legatee 
being  the  obligor  in  the  bond,  and  also  an  executor  of  the  will,  cancels 
ioeh  bond  and  mortgage,  without  paying  the  same,  such  cancellation  is  a 
iross  fraud,  not  only  upon  the  estate  committed  to  his  charge,  but  also  up. 
ODthe  rights  of  the  wife,  against  the  effects  of  which  this  court  will  inter, 
fere  for  her  protection.     But  it  seems  that  in  such  case,  when  the  testator 
had  by  the  very  act  of  constituting  his  debtor  an  executor,  placed  it  in  his 
power  to  practise  a  fraud  upon  innocent  parties,  the  court  would  not  inter- 
pose to  protect  the  rights  of  a  wife,  by  establishing  the  cancelled  mortgage, 
to  the  prejudice  of  subsequent  mortgagees  without  notice, 

^Thn  mere  fact  of  the  destruction  of  a  bond  or  other  instrument,  without  au. 
Uu)rity,  can  never  be  set  up  against  the  right  of  him  who  has  the  beneficial 
iBterast. 
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It  ii  one  of  the  plaineit  and  moft  common  grotinda  of  equity  jnriidiction,  to 
guard  innocent  parties,  and  especially  married  women  and  infanta,  againii 
fraud  and  imposition.  Such  protection  will  be  afforded  to  a  married  woman 
against  her  -husband. 

The  cancellation  of  a  mortgage  on  the  record,  is  only  prima  facie  eridence  of 
its  discharge,  and  leaves  it  open  to  the  party  making  such  allegation,  to 
prove  that  it  was  made  by  accident,  mistake  or  fraud. 

On  such  proof  being  made,  the  mortgage  will  be  established,  even  against 
subsequent  mortgagees  without  notice. 

The  rule  is  now  well  settled,  that  a  trust,  either  of  real  or  personal  estate,  may 
be  created  by  a  direct  gift  or  bequest  to  the  use  of  the  wife,  without  the  in- 
tervention of  trustees,  so  as  to  preyent  the  husband's  enjoymemt  of  the  es- 
tate ;  and  equity  will  sustain  such  trust,  and  declare  the  husband  a  mere 
trustee  for  the  use  of  the  wife. 

A  trustee  cannot  transfer  a  trust  estate  to  his  own  use,  nor  will  he  be  permit- 
ted to  make  any  profit,  gain  or  advantage  to  himself,  out  of  the  trust  estate 
in  his  hands. 

A  notice  to  the  cashier  is  notice  to  the  bank-  He  is  the  authorized  agent  of 
the  corporation  for  all  purposes  within  the  sphere  of  their  business. 

A  husband  cannot  be  a  witness  for  his  wife,  on  a  question  touching  her  sepa^ 
rate  estate. 

Where  the  defendants  in  a  cause,  by  their  answer,  set  up  a  cancelled  mortgige 

'  as  a  subsisting  lien  upon  the  mortgaged  premises  mentioned  in  the  bill  of 

complaint,  it  is  incumbent  on  them  to  show  that  the  money  was  not  paid, 

and  that  the  cancellation  was  made  wrongfully.    The  complainants  aie  not 

bound  to  prove  the  fact  of  payment. 

The  awarding  of  an  issue  rests  in  the  discretion  of  the  eourt,  and  the  power 
should  be  sparingly  exercised. 

On  the  24th  of  September,  1832,  the  complainants  filed  a  bill 
for  foreclosure,  against  Thomas  L.  Woodruff  and  Ann  his  wife, 
George  Woodruff  and  Zachariah  Rossell,  trustees  of  the  said  Aon 
Woodruff.  The  bill  states,  that  on  the  second  day  of  March, 
1821,  Thomas  L.  Woodruff  and  Ann  his  wife,  to  secure  the  pay- 
ment of  a  bond  bearing  date  the  same  day,  given  by  Thomas  L. 
Woodruff  to  Zachariah  Rossell,  for  one  thousand  seven  hundred 
dollars,  payable  on  the  2d  of  March,  1822,  with  interest,  exe- 
cuted to  Rossell  a  mortgage  upon  ihe  undivided  half-part  of  a 
house  and  lot  on  the  north  side  of  Second-stieet,  in  the  city  of 
Trenton,  which  said  mortgage  was  duly  acknowledged  and  re- 
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cofded  in  the  clerk's  office  of  the  county  of  Hunterdon,  on  the 
(fay  of  its  execution ;  and  on  the  28th  of  January,  1832,  was 
assigned   by  said  Roseell  to  the  complainants.     Tliat  the  said 
Thomas  L.  Woodruff  and  Ann  his  wife,  "  in  order  to  secure  the 
payment  of  all  and  every  promissory  note  then  drawn  or  there- 
after to  be  drawn  by  the  said  Thomas  L.  Woodruff,  and  endors- 
ed by  Elias  D.  Woodruff,  and  discounted  at  any  bank  in  the  state 
of  New-Jersey,"  executed  to  the  said  Elias  D.  Woodruff,  a  mort- 
gage upon  the  same  premises,  bearing  date  on  the  17th  of  Octo- 
ber, 1823,  which  was  duly  acknowledged,  and  on  the  28th  day 
of  the  same  month  of  October  was  recorded  in  the  clerk's  office 
of  the  county  of  Hunterdon.     That  the  said  Thomas  L.  Wood- 
ruff afterwards  drew  two  promissory  notes,^  amounting  to  five 
thousand  four  hundred  dollars,  which  were  endorsed  by  the  said 
£lias  D.  Woodruff,  and  discounted  by  the  complainants,  for  the 
Use  of  the  drawer,  the  proceeds  of  which  were  received  by  him. 
ThtLl  on  the  lOih  of  October,  1834,  Elias  D.  Woodruff  died ; 
a  nd  that  on  the  25th  of  August,  1827,  the  last  mentioned  bond 
^nd  mortgage  were  assigned,  by  one  of  his  executors,  to  the 
c:oroplainanls.     That  on  the  1st  of  September,  1829,  the  said 
C3eorge  Woodruff  obtained  a  judgment  in  the  supreme  court 
f  New-Jersey,  against  Thomas  L,  Woodruff,  for  five  thousand 
ine  hundred  dollars,  and  costs:  and  that  on  the  18th  of  May, 
832,  Zachariah  Rossell^  trustee  of  Ann  E.  Woodruff,  also  ob- 
ained  a  judgment  against  Thomas  L.  Woodruff,  for  fourteen 
housand  three  hundred  and  thirty-seven  dollars  and  twenty-one 
nts,  and  costs ;  both  of  which  judgments  are  liens  upon  the 
^^Diortgaged  premises.    The  bill  sets  forth  no  other  incumbrances  r 
"Mi  alleges  that  the  said  bond  and  notes  remain  unsatisfied,  and 
rays  a  decree  in  the  usual  form. 

The  answer  of  Ann  E.  Woodruff,  and  Zachariah  Rossell,  her 

ustee,  filed  on  the  9th  of  March,  1833,  admits  the  materia) 

^^^ations  contained  in  the  bill,  and  by  way  of  defence,  states, 

^-hat  Ann  E.  Woodruff  was  the  only  child  of  Israel  Carle,  who 

Iseing  seized  and  possessed  of  a  large  real  and  personal  estate,  by 

\it8  last  will  and  testament,  bearing  date  on  the  19th  day  of 
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April,  1822,  among  other  things,  gave  and  devised  all  his  r 
estate  to  the  said  Ann  E.  Woodrufi' during  her  hfe,and  after  I 
decease,  he  gave  all  his  real  estate  in  the  township  of  Trentor 
to  her  two  sons,  Israel  0.  Woodruff  and  Aaron  D.  Woodruff, 
severalty,  in  fee  simple ;  and  in  the  event  of  the  death  of  eit 
of  his  said  grandsons,  he  gave  his  share  to  the  said  Aon 
Woodruff,  in  fee.  He  also  devised  and  bequeathed  uU  the  r 
due  of  his  estate,  real  and  personal,  to  the  said  Ann  E.  Wo 
ruff,  her  heirs  and  assigns,  '^  but  neither  that  nor  any  other  p 
of  his  estate,  to  be  subject  to  the  debts  or  failure  of  her  then 
any  future  husband  f  and  of  his  said  will  the  testator  appoin 
his  wife,  Lydia  Carle,  and  his  son-in-law,  Thomas  L.  Wo 
ruff,  executors ;  who  duly  proved  the  same,  and  took  upon  the 
selves  the  execution  thereof. 

The  answer  further  states,  that  the  said  Thomas  L.  Wo 
ruff,  in  order  to  enable  him  to  pay  for  the  mortgaged  premises 
the  complainant's  bill  mentioned,  borrowed  of  the  said  Isr 
Carle,  in  his  life-time,  three  thousand  dollars,  and  to  secure  I 
payment  thereof,  executed  to  the  said  Israel  Carle  his  boi 
bearing  date  on  the  2d  day  of  March,  1821,  in  the  penal  si 
of  six  thousand  dollars,  conditioned  for  the  payment  of  the  si 
of  three  thousand  dollars,  in  one  year,  with  interest ;  and  tb 
as  a  further  security  for  the  payment  of  the  said  debt,  the  8( 
Thomas  L.  Woodruff,  and  Ann  his  wife,  executed  to  the  si 
Israel  Carle  a  mortgage  upon  the  premises  described  in  the  I 
of  complaint,  bearing  even  date  with  the  said  bond.  That  t 
said  mortgage  was  duly  acknowledged,  on  the  same  day,  befi 
Elias  D.  Woodruff,  one  of  the  masters  of  the  court  of  chancei 
which  said  Elias  D.  Woodruff  is  the  mortgagee  in  the  seco 
mortgage  in  the  complainants'  bill  set  forth,  and  was  also  a  si 
scribing  witness  to  the  bond  and  mortgage  given  to  Israel  Carl 
and  that  the  said  mortgage,  on  the  15th  day  of  May,  1821,  w 
duly  recorded  in  the  clerk's  office  of  the  county  of  Hunterdc 
That  after  the  death  of  the  said  Israel  Carle,  his  executors  cai 
ed  an  inventory  and  appraisement  of  his  estate  to  be  mac 
amounting  to  fifteen  thousand  two  hundred  and  eleven  dolla 
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and  ninety-six  cents,  in  which  was  included  the  said  bond  and 
mortgage  given  by  Woodruff  and  wife  to  Israel  Carle — the  whole 
principal  and  interest  of  which  then  remained  due  and  unpaid. 

The  answer  further  states,  that  the  second  mortgage  set  forth 
in  (he  complainants'  bill,  was  in  realiry  given  to  secure  the  com- 
plainants against  any  loss,  or  liability  lo  loss,  by  reason  of  dis- 
counting the  several  notes  therein  mentioned,  and  was  delivered 
by  Elias  D.  Woodruff,  the  nK)rtgagee,  to  the  complainants,  or 
their  lawful  officer,  on  the  6th  of  November,  1823 ;  and  that  at 
the  same  time,  Pearson  Hunt,  esquire,  the  complainants'  cash- 
ier, gave  a  receipt  signed  by  himself,  in  the  following  words,  to 
wit :—"  Trenton,  Nov.  6tli,  1823.  Received  of  Elias  D.  Wood- 
raff,  a  mortgage  executed  by  Thomas  L.  Woodruff  and  wife  to 
Elias  D,  Woodruff,  bearing  date  October  17th,  1823,  and  re- 
corded 28th  day  of  October,  1823,  in  vol.  10  of  mortgagee,  pages 
123  and  4,  clerk's  office  of  the  county  of  Hunterdon.     I  also 
adroit  notice  from  Elias  D.  Woodruff  of  prior  incumbrances  to 
Z.  Rosseil  and  I.  Carle."    The  answer  then  charges,  that  at  the 
time  of  the  execution  of  the  second  mortgage  mentioned  in  the 
complainants'  bill,  given  by  Thomas  L.  Woodruff  and  Ann  his 
wife  to  the  said  Elias  D.  Woodruff,  and  at  the  time  that  the  said 
mortgage  was  delivered  by  Ellas  D.  Woodruff  to  the  complain- 
ants, the  said  E.  D.  Woodruff  and  the  complainants  well  knew, 
aad  each  of  them  had  lawful  notice,  that  the  prior  mortgage 
given  by  Thomas  L.  Woodruff  and  Ann  his  wife  to  the  said 
Israel  Carle,  was  due  and  unpaid,  and  in  full  force ;  and  that  as 
well  because  of  its  being  first  executed  and  recorded,  as  because 
the  said  Elias  D.  Woodruff  and  the  complainants  had  due  and 
lawful  notice  thereof,  the  said  mortgage  became  and  was  enti- 
tled to  priority  over  the  second  mortgage  mentioned  in  the  com- 
plainants' bill.    That  the  whole  amount  of  principal  and  interest 
of  the  said  bond  of  three  thousand  dollars,  was  still  due  and  ow- 
ing to  the  estate  of  the  said  Israel  Carle,  and  in  equity  belongs 
to  the  said  Ann  E.  Woodruff,  free  from  the  debts  or  failure  of 
her  husband.     That  the  said  mortgage  is  entitled  to  priority  over 

^  second  mortgage  mentioned  in  the  complainants'  bill ;  and 
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that,  if  the  same  has  been  cancelled  or  discharged,  it  has  been 
done  without  payment  or  satisfaction,  and  unlawfully  and  ine- 
quitably, and  that  the  said  cancellation  is  inoperative  and  void. 

The  answer  further  states,  that  the  said  Thomas  L.  Woodruff 
was  the  president  of  the  Trenton  Banking  Company,  and  being 
such  president,  without  receiving  any  payment  or  satisfaction  of 
the  said  bond  and  mortgage,  so  as  aforesaid  given  by  him  to  the 
said  Israel  Carle,  and  being  the  acting  executor  of  the  said  Is- 
rael Carle,  and  a  debtor  to  the  estate,  and  while  the  said  bond 
and  mortgage  were  due  and  subsisting,  without  the  knowledge  or 
approbation  of  the  said  Ann  E.  Woodruff,  endorsed  a  receipt  up- 
on the  said  mortgage,  acknowledging  the  payment  of  the  money 
due  thereon,  and  cancelled  the  same;  which  cancellation  was 
fraudulent  as* regards  the  rights  of  the  said  Ann  E.  Wood- 
ruff. 

That  the  said  Thomas  L.  Woodruff  got  into  his  possession  al 

the  assets  belonging  to  the  estate  of  the  said  Israel  Carle,  deceaa 

ed,  BO  as  aforesaid  bequeathed  to  the  said  Ann  E.  Woodruff  fre< 

from  his  debts  and  liabilities,  amounting,  on  the  1st  of  Septem 

ber,  1827,  after  the  payment  of  all  debts  and  funeral  and  testa 

nientary  expenses,  ta  fifteen  thousand  four  hundred  and  seventy 

four  dollars  and  twenty-five  cents ;  and  being  otherwicie  unabh 

to  secure  the  same  to  the  said  Ann  E.  Woodruff,  did,  togethei 

with  his  wife,  (the  said  Ann  E.  Woodruff,)  by  deed  dated  the 

first  day  of  February,  1832,  convey  unto  the  said  Zachariat 

RosseU,  whatever  was  given,  devised  or  bequeathed  to  the  said 

Ann  £.  Woodruff,  by  the  will  of  her  father,  the  said  Israel  Carle 

deceased,  whether  in  possession,  remainder  or  expectancy ;  ii 

trust,  nevertheless,  for  the  sole  and  proper  use  and  benefit  of  th< 

said  Ann  E.  Woodruff,  during  her  natural  life,  so  that  the  sami 

should  not  be  in  any  wise  subject  to,  or  liable  for,  the  debts,  foil 

ures,  contracts  or  liabilities  of  her  present  or  any  future  husband 

and  upon  divers  other  trusts  in  the  said  deed  contained ;  wind 

said  deed  was  duly  acknowledged,  and  on  the  I4th  day  of  Fet 

ruary^  1832,  was  recorded  in  the  clerk's  office  of  the  county  c 

Hunterdon. 
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The  answer  further  insists  upon  the  priority  of  the  mortgage 

given  by  Thomas  L.  Woodfuff  to  Israel  Carle,  over  the  second 

mortgage  mentioned  in  the  complainants'  bill,  and  assents  to  a 

sale  of  the  mortgaged  premises  for  the  purpose  of  paying  the  in- 

cumbraooes  in  the  ordei  specified. 

The  complainants  filed  their  replication,  putting  the  cause  at 
-iseue;  and  the  cause  came  on  for  heating  at  July  term,  1838, 
•\ipon  the  bill,  answer,  replication  and  proofs. 

Ann  E.  WoodruflT,  and  Zachariah  Rossell,  her  trustee  and  next 
friend,  on  the  21st  of  April,  1834,  filed  a  cross-bill  against  the 
compbiinants  in  the  original  cause,  praying,  among  other  things, 
An  injunction  to  restrain  them  from  proceeding  at  law  to  recover 
possession  of  the  mortgaged  premises.  Under  this  cross-bill  an 
injunction  was  issued,  and  various  proceedings  had,  not  material 
^o  the  points  involved  in  the  opinion  of  the  chancellor. 

Wilson  and  Southard^  for  complainants. 

Wall  and  Williaffistm,  for  defendants. 

Thk  Chancellor.     Thomas  L.  Woodruff,  being  the  owner 
in  fee  of  a  moiety  of  a  house  and  lot  of  land  in  the  city  of  Tren- 
ton, executed,  in  conjunction  with  his  wife,  on  that  property 
three  mortgages.     The  first  bears  date  the  2d  of  March,  1821| 
and  is  made  to  Zachariah  Rossell,  to  secure  the  payment  to  him 
of  a  bond  of  the  same  date,  for  one  thousand  seven  hundred 
dollars.     This  mortgage  is  recorded  on  the  same  day  it  bears 
date.     The  second  mortgage  bears  the  same  date  with  the  first, 
and  is  made  to  Israel  Carle,  to  secure  to  him  the  payment  of 
three  thousand  dollars.     This  mortgage  is  recorded  on  the  16th 
day  of  May,  1821.     The  third  mortgage  bears  date  on  the  17th 
October,  1823,  and  is  made  to  Elias  D.  Woodruff*,  to  secure  to 
him  the  payment  of  any  notes  which  he  then  had  or  might 
thereafter  endorse  for  his  brother  Thomas,  and  which  should  be 
^bcounted  at  any  bank  in  the  state  of  New- Jersey.    These 
mortgages  were  all  given  in  good  faithi  and  no  objection  is 
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against  them  at  their  inception.  Nor  is  any  question  made  as  to 
the  priority  of  (he  first  named  mortgage  to  Zachariah  Rossell. 
That  mortgage  was  first  recorded,  and  the  answer  admits  its 
priority.  The  first  and  third  mortgages  have  been  assigned  to 
the  complainants,  who  file  (he  bill  in  this  case  to  foreclose  the 
equity  of  redemption  in  the  mortgaged  premises,  insisting  that 
all  the  principal,  and  large  arrears  of  interest,  are  due  on  the 
first  mor(gage,  and  that  there  is  due  on  the  second  mortgage  the 
amount  of  two  promissory  notes  for  large  sums,  endorsed  by  Elias 
D.  Woodruff,  and  fairly  embraced  wi(hin  the  terms  stated  in  the 
condition  of  (he  same.  The  bill  does  not  mention  the  existence 
of  the  second  mortgage,  but  prays  a  foreclosure  and  sale  of  the 
premises  to  satisfy  the  two  mor(gages  belonging  to  the  complain- 
ants as  the  only  liens  on  the  property. 

The  counsel  of  (he  defendants,  on  the  argument,  raised  an 
objection  to  the  right  of  the  complainants,  under  the  terms  of 
iheir  charter,  to  enforce  the  payment  of  the  first  mortgage.  This 
objec(ion  arises  from  the  languoge  of  the  ninth  rule  in  the  thir- 
teenth section  of  the  act  incorporating  *^  The  Trenton  Banking 
Company,"  which  declares  that  "  the  corporation  shall  not,  di- 
recdy  or  indirectly,  deal  or  trade  in  any  thing  except  bills  of  ex* 
change,  promissory  notes,  gold  or  silver  bullion,  or  in  the  sale  of 
goods  which  shall  be  the  produce  of  its  lands."  The  object  of 
this  provision  was,  no  doubt,  to  restrain  the  company  within  the 
legitimate  sphere  of  banking,  and  to  prevent  their  branching  oat 
into  any  other  kind  of  business.  That  this  company  might  se- 
cure a  debt  by  accepting  the  transfer  of  this  kind  of  security,  was 
not,  and  cannot  be  denied.  There  was,  then,  authority  for  this 
bank  in  this  way,  at  least,  to  become  lawfully  the  assignees  of  this 
mortgage.  No  allegation  is  made  by  the  answer,  nor  is  it  at- 
tempted to  be  pioved,  that  the  bank  came  into  possession  of  these 
securities  other  than  within  the  scope  of  their  chartered  powers. 
Under  such  circumstances,  the  only  legal  or  just  inference  which 
can  be  drawn,  is,  that  the  parties  cauie  lawfully  to  be  the  owners 
of  this  bond  and  mortgage. 

The  main  question,  however,  in  the  cause,  arises  upon  the  an- 
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of  Mrs.  Woodruff,  the  wife  of  the  mortgagor,  and  Zacha- 
Roesell,  her  trustee ;  and  it  discloses  a  mortifying  and  pain- 
ate  of  facts.  It  seems  that  Israel  Carle,  the  owner  of  the 
d  mortgage,  was  the  father-in-law  of  Thomas  L.  Woodruff, 
lied  in  a  little  more  than  a  year  after  receiving  this  mortgage, 
»y  his  will  gave  the  residue  of  his  estate  (wfajch  embraced 
bond  and  mortgage)  to  his  daughter,  free  and  clear  of  her 
uid,  or  his  debts,  and  appointed  his  widow,  and  the  said 
nas  L.  Woodruff,  his  son-in-law,  his  executors.  The  alle- 
D  is  that  Woodruff,  availing  himself  of  his  situation  as  ex- 
r  of  his  fa(her-in-law,  upon  coming  into  the  possession  of  his 
x>nd  and  mortgage,  without  a  dollar  being  paid,  endorsed  on 
ood  that  it  was  paid,  and  cancelled  the  mortgage  of  record  ; 
yy  defrauding  his  own  family  of  the  provision  which  a  fa- 
kindness  had  made  for  his  daughter.  That  such  endorse- 
was  made  on  the  bond,  and  that  the  mortgage  was  cancel- 
Q  the  very  day  on  which  the  will  was  proved,  is  clear  from 
"oofe  in  the  cause,  but  under  what  circumstances  such  can- 
ion  took  place  will  be  further  considered  hereafter, 
hall  for  tlie  present  consider  the  ctise  upon  the  supposition 
iie  cancellation  was  made  without  any  payment,  without 
ifig  to  enquire  how  that  fact  stands  upon  the  proofs  in  the 
.  As  between  the  parties  themselves,  that  is,  Thomas  L. 
Iruff  and  the  trustee  of  his  wife,  the  power  of  this  court,  as 
Eis  its  duty,  to  interpose  in  behalf  of  a  wife,  or  any  other 
que  trust,  and  arrest  the  evil  arising  from  so  gross  a  fraud, 
it  be  questioned.  The  mere  fact  of  a  party  destroying  a 
or  other  instrument  without  authority,  can  never  be  set  up 
si  the  right  of  him  who  has  the  beneficial  interest.  It  may 
\  embarrassment  in  making  the  proof,  but  if  the  facts  are 
iihed,  he  will  be  reinstated  in  his  rights.  It  is  one  of  the 
sat  and  most  common  grounds  of  equity  jurisdiction,  to  guard 
3nt  parties  from  frauds  and  impositions,  and  particularly 
&d  women  and  infants.  This  will  be  done,  even  against 
jgband.  It  has  been  settled  in  this  court,  that  the  cancella- 
f  a  mortgage  on  the  record  is  only  prima  facie  evidence  of 
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its  discharge,  and  leaves  it  open  to  the  party  making  such  alle- 
gation, to  prove  that  it  was  made  by  accident,  mistake  or  fraud. 
On  such  proof  being  made,  the  mortgage  will  be  established, 
even  against  subsequent  mortgagees  without  notice.  Miller  and 
Stigerw,  Wack  and  others,  \  Saxton,  214;  Lilly  v.  Qtitcfc, 
ante,  page  97. 

That  part  of  the  will  of  Mr.  Carle  which  embraces  the  bond 
and  mortgage  in  question,  is  in  the  following  words : — '^  I  give, 
devise  and  bequeath  unto  my  said  daughter,  Ann  E.  Woodruff, 
her  heirs  and  assigns,  all  and  singular  the  residue  of  my  estate, 
real  and  personal,  but  neither  this  nor  any  other  part  of  my  es- 
tate to  be  in  any  wise  subject  to  the  debts  or  failure  of  her  present 
or  any  future  husband."  It  was  not  denied,  that  this  clause  cre- 
ated a  clear  trust  in  favor  of  Mrs.  Woodruff.  There  was  at  one 
time  great  doubt  expressed,  whether  a  trust,  especially  of  personal 
property,  could  be  created,  by  a  direct  bequest  to  the  use  of  a  wife, 
80  as  to  prevent  the  husband^s  enjoyment  of  the  estate,  without 
the  intervention  of  trustees ;  but  the  rule  is  now  well  settled,  that 
equity  will  sustain  such  trust,  either  of  real  or  personal  estate, 
and  declare  the  husband  to  be  a  mere  trustee  for  the  use  of  the 
wife.  Clancey  on  Rights  of  Married  Women,  36-8 ;  Hartief 
v.  Harney,  1  Peere  Williams,  125  ;  2  Peere  Williams,  79, 316. 
What  right,  then,  had  the  husband  to  destroy  and  cancel  these 
instruments  without  their  payment?  He  stood  in  the  relation  of 
a  trustee  to  his  wife.  Even  in  his  character  of  executor,  he  bad 
no  such  light :  it  was  a  gross  fraud  upon  the  estate  committed 
to  his  charge.  A  trustee  cannot  even  transfer  a  trust  estate  for 
bis  own  use.  2  Paige,  202.  Nor  will  he  be  allowed  to  make 
any  "  profit,  gain  or  advantage"  to  himself  out  of  a  trust  estate 
.  in  his  hands.  Schiefflin  v.  Stuart,  1  John.  Ch.  Rep.  625.  In- 
deed, the  books  are  full  of  cases  showing  the  arm  of  a  court  of 
equity  extended  as  a  protection  and  shield  against  the  fraud  and 
imposition  of  trustees.  It  was  asked  with  force,  on  the  hearing, 
how  this  trustee  could  defend  himself  on  a  bill  filed  against 
him,  alleging  these  frauds?  He  could  not,  upon  any  prin- 
ciple. 
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As  between  the  parties  themselves,  I  can  hardly  suppose  any 
foestion  would  ever  have  been  raised.    The  case  is  too  palpable, 
and  forces  the  same  conclusion  upon  the  common  sense  of  every 
man.     But  the  establishment  of  this  mortgage  must  materially 
aflfect  the  complainants,  who  claim  to  be  mortgagees  without  no- 
tice.    If  this  be  so ;  if  they  have  really  taken  their  last  mortgage 
ignorant  of  the  one  now  disputed,  they  have  a  strong  claim  for 
the  consideration  of  the  court ;  for  as  at  present  advised,  I  should 
not  feel  willing  to  interpose  in  a  case  where  the  testator  had,  by 
the  veiy  act  of  constituting  his  debtor  an  executor,  placed  it  in 
bis  power  to  practice  a  fraud  on  innocent  parties.     The  question 
then  of  notice  to  the  complainants,   becomes  most  important. 
That  Elias  D.  Woodruff,  the  person  to  whom  the  complainants* 
last  mortgage  was  made,  had  notice  of  the  existence  of  the  dis- 
puted one,  is  manifest.     He  is  one  of  the  subscribing  witnesses  to 
its  execution,  and  the  person  before  whom  the  same  was  acknow- 
ledged.    The  disputed  mortgage  bears  date  on  the  2d  of  March, 
1821 :  tiie  cancellation  took  place  on  the  22d  of  July,  1822 ;  and 
jet  we  find,  on  the  5th  of  November  1823,  more  than  fifteen 
months  after  such  cancellation,  the  then  cashier  of  the  bank 
gave  a  receipt  of  the  following  tenor : — "  Trenton,  Nov.  6th, 
1823.  Received  of  Elias  D.  Woodruff,  a  mortgage  executed  by 
Thomas  L.  Woodruff  and  wife  to  Elias  D.  Woodruff,  bearing 
date  Oct  17th,  1823,  and  recorded  28th  day  of  October,  1823, 
iQ  vol.  to  of  mortgages,  pages  123  and  4,  clerk's  office,  county 
of  Hunterdon.     I  also  admit  notice  from  Elias  D.  Woodruff  of 
prior  incumbrances  to  Z.  Rossell  and  J.  Carle.     (Signed)     Pear- 
son Hunt,  cashier."     This  paper,  if  genuine,  must  have  a  strong 
bearing  on  this  cause.     It  declares,  explicitly  and  plainly,  that  at 
the  time  of  receiving  their  last  mortgage,  the  cashier  was  in- 
formed of  the  existence  of  this  disputed  mortgage,  and  that  it 
was  then  a  prior  incumbrance.     This  was  long  after  the  cancel- 
latioQ.  The  information  is  also  stated  to  have  been  received  from 
Elias  D.  Woodruff,  the  very  man  from  whom  they  received  this 
nMKtgage,  and  who,  from  the  whole  evidence,  appears  to  have 
bown  of  the  existence  of  the  one  now  disputed,  an  he  witue8»> 
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ed  its  execution,  and  acknowledged  it  as  one  of  the  ma 
this  court,  and  who,  in  his  certificate  of  acknowledgmc 
clares  that  he  made  the  contents  of  the  mortgage  kdowr 
parties.  The  signature  of  the  cashier  to  the  paper  is  ad 
but  the  body  is  not  in  his  hand-writing.  The  latter  claus 
receipt,  admitting  notice  of  the  two  prior  incumbrances, 
ged  to  have  been  interlined.  There  is  no  evidence  of  sue 
lineation,  except  what  is  drawn  from  the  inspection  of  th 
itself.  I  have  examined  it  carefully,  and  feel  bound  to  si 
I  do  not  see  ground  for  such  belief.  At  all  events,  there  is  i 
iu  the  appearance  of  the  paper  itself  that  would  justify 
declaring  it  a  forgery.  I  receive  it,  therefore,  as  a  gem 
per,  and  take  it  as  it  reads.  A  court  must  be  well  satisfie 
fact  of  forgery,  before  it  can  undertake  to  predicate  upor 
important  result.  It  is  also  insisted,  that,  if  genuine,  s 
paper  is  no  notice  to  the  bank.  A  notice  to  a  cashier  is  r 
a  bank.  This  must  be  the  rule,  otherwise  it  will  be  im 
to  get  on  in  the  ordinary  course  of  business.  There  is  n 
so  directly  intrusted  with  its  concerns,  especially  the  d< 
business,  as  the  cashier.  He  is  the  authorized  agent  of  tl 
pany  for  all  the  purposes  within  the  sphere  of  their  busin 
the  individual  who  signed  that  receipt  as  cashier,  was  no' 
he  might  possibly  place  the  subject  in  a  different  light ;  bi 
absence  of  any  explanation  beyond  what  the  paper  itself 
I  can  only  take  it  as  its  very  words  import,  that  he  i 
the  last  mortgage  with  a  knowledge  of  the  two  prior 
branccs. 

The  receipt  is  dated  the  6th  of  November,  1823,  and 
seems  the  assignment  of  this  last  mortgage  was  actuf 
made  to  the  bank  until  after  the  death  of  Elias  D.  W 
whose  executor  made  the  assignment,  on  the  25th  of  . 
1827.  Some  speculation  has  grown  out  of  this  appareo 
sistency.  I  do  not  see  that  this  can  in  any  view  vary  tl 
In  any  event,  the  receipt  shows  a  notice  at  its  date.  But 
ficulty,  it  appears  to  me,  may  be  easily  solved.  The  m 
was  ultimately  to  stand  as  a  security  to  the  bank.     E 
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Woodruff  was  the  endorser  to  the  bank,  and  reposing,  as  veil 
he  might,  confidence  in  the  cashier,  it  is  not  unreasonable  to 
suppose  he  placed  the  papers  in  his  hands  to  wait  events  as  they 
might  arise,  respecting  the  notes  he  had  so  endorsed.  After  the 
death  of  Mr.  Woodruff,  it  occurred  properly  enough  to  the  cash- 
ier that  these  papers  should  be  assigned,  and  the  executor  accord- 
ingly nsBigued  them.  The  only  evidence  on  this  part  of  the  case^ 
as  fiEir  as  I  can  perceive,  is  that  of  Mr.  Titus,  the  present  cashier  f 
and  that,  as  he  declares  himself,  is  not  very  distinct.  He  re- 
membere  that  about  the  time,  or  shortly  after  the  mortgage  was 
given  by  Thomas  L.  Woodruff  to  Elias  D.  Woodruff,  he  saw  the 
disputed  mortgage.  Thomas  L.  Woodruff  brought  it  into  the 
hank,  and  handed  it  to  Mr.  Hunt,  the  cashier.  There  had  been 
nme  discussion  whether  it  had  been  discharged  :  it  was  wrote 
upon  it  that  it  had  been  discharged.  He  states  that  the  mort- 
gage was  brought  to  satisfy  Mr.  Hunt  that  it  had  been  dischar- 
ged,  as  he  understood.  In  his  cross-examination,  he  says,  he 
did  not  hear  the  purport  of  the  conversation  between  Mr.  Hunt 
't.Dd  Mr.  Woodruff  at  the  time  he  saw  the  Carle  mortgage  hand- 
him.  This  witness  seenis  rather  to  wfer  that  Woodruff 
^>rought  the  mortgage  there  to  satisfy  Mr.  Hunt  it  was  cancelled, 
^  dan  to  give  what  the  conversation  was,  for  he  says  he  did  not 
now  the  purport  of  their  conversation.  This  conversation  must 
.ve  taken  place  about  the  time  of  giving  the  receipt,  for  he 
^^s  it  was  about  the  time  or  shortly  after  the  mortgage  was 
iven  by  Thomas  L.  Woodruff  to  Elias  D.  Woodruff.  That 
^"^ortgage  was  given  on  the  17th  of  October,  1823,  and  the  re- 
^^^ipt  b  dated  the  5th  of  November  thereafter.  If  Mr.  Hunt  had, 
it  seems  he  had,  received  the  mortgage  subject  to  the  other 
wo,  aqd  there  was  a  discussion  about  one  of  them  being  can- 
celled, and  that  too  after  Mr.  Carle's  death,  by  the  executor,  who 
also  the  maker  of  the  instrument,  there  was,  surely,  enough 
\o  have  put  the  bank  on  enquiry.  If  they  did  not  mean  to  hold 
this  mortgage  subject  to  the  one  of  Carle,  he  should,  and  I  think 
would,  have  taken  up  and  vaiied  the  receipt  which  he  had  given. 

Tke  recollection  of  what  transpired,  is  not  sufficiently  distinct  in 
18 
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the  wkne^;  to  overcome  the  plain  written  declaration  of  the 
cashier,  made  at  or  about  the  same  time,  that  he  look  the  mort- 
gage subject  to  tlie  other  two. 

It  is  very  manifeHt,  the  bank  did  not  at  this  time  rest  ks  se* 
curity  for  the  loans  made  to  Tliomas  L.  Woodruff,  ou  this  mort- 
gage. They  liad  the  endorsement  of  Elias  D.  Woodruff,  and  he 
took  tiie  mortgage  for  his  protection.  Afterwards,  upon  his  death, 
they  obtained  this  assignment,  as  the  only  means  left  by  which 
they  could  get  their  money.  I  cx)nsider,  therefore,  that  the  bank 
bad  full  notice,  of  the  existence  of  this  mortgage,  and  recognized 
it  as  a  valid  prior  irKumbrance  to  their  own,  long  after  the  time 
of  its  alleged  fraudulent  cancellation ;  and  that  they  cannot,  un- 
der such  circumstarures,  stand  m  any  otiier  or  belter  situation 
than  the  party  himself  could,  in  resisting  the  present  effort  of  the 
trustee  to  establish  this  lien  on  the  property.  That  trustee  is 
now  Mr.  Rossell,  who  has  by  the  act  of  the  parties  been  intrust- 
ed with  the  w  hole  estate  of  Mrs.  W^oodruff  derived  from  her  fa- 
ther. It  will  not  do  for  us  to  be  led  away  by  our  strong  disap- 
probation of  the  conduct  of  the  husband,  to  disregard  the  rights 
of  his  family.  Nor  should  we  allow  ourselves  to  be  influenced 
1^'  the  possibility  that,  through  the  indulgence  of  his  wife,  he 
may  again  reap  the  actual  enjoyment  of  this  money.  If  so,  it 
will  be  contrary  to  the  express  trust.  It  will  be  as  well  the  duty 
as  the  safely  of  the  trustee,  to  see  that  the  funds  are  applied  ac- 
cording to  the  terms  of  the  trust. 

Thus  far  my  decision  proceeds  upon  the  presumption  thai 
Thomas  L.  Woodruff  never  paid  off  this  bond  and  mortgage. 
To  ascertain  this  fact  by  any  evidence  on  which  to  rest,  has  been 
my  great  difficulty  in  the  cause.  The  answer  sets  up  the  mort- 
gage. This  is  the  first  we  hear  of  it.  There  can  be  no  doubt 
that  the  allegations  in  the  answer  setting  up  new  matter,  and  that 
affirmatively,  must  be  sustained  by  proof.  1  Saxton^  209; 
6  Johns.  Rep,  559,  560.  This  is  the  settled  rule.  We  then 
look  into  the  depositions,  and  find  that  of  Thomas  L.  WoodruflTl 
himself,  one  of  the  defendants,  much  relied  on.  He  was  exam — 
10^  by  an  order  of  jthe  court,  subject  to  all  legal  exceptionB. 
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18  (he  husband  of  Ann  E.  Woodruff,  in  whose  behalf  he  is  call- 
ed.    He  is  clearly  an  inadmissible  witness.     In  a  civil  action  a 
husband  cannot  be  a  witness  either  for  or  against  his  wife.     He 
cannot  be  a  witness  for  his  wife,  from  a  strong  bins  in  her  favor, 
and  from  their  interests  being  the  same.    He  cannot  be  a  witnei^ 
against  his  wife,  as  being  opposed  to  the  legal  policy  of  marriage. 
Kor  can  the  husband  be  a  witness  for  his  wife  in  a  question 
touching  her  separate  estate.     The  cases  cited  on  the  argument 
fully  sustain  this  objection.    Davis  v.  Dmmoody,  4  Teim  Rep. 
678;  Wyndham  v.  Chettcood,  1  Burrotc,  424  ;  IStnartv.  Stu- 
art, 7  Johns,  Ch.  Rep.  229.     The  deposition  of  this  witness 
must  be  rejected,  and  for  all  purposes. 

It  was  urged  that  the  complainants  were  bound  to  show  this 
mortgage  paid  off.     This  is  not  my  view  of  the  ca?e,  nor  is  it 
the  view  taken  in  the  case  in  I  Saxfon,  before  cited.     The  re- 
cords show  the  mortgage  cancelled,  and  the  papers,  when  pro- 
dtioed,  show  on  the  bond  and  mortgage  an  endorsement  by  the 
executor  that  they  are  paid,  and  the  mortgage  has  the  seals  taken 
off.     Under  such  circumstances,  it  belongs  to  the  defendants  to 
^how  that  the  allegations  in  their  answer  are  true,  to  wit,  that 
TThoraas  L.  Woodruff  never  paid  the  money  on  this  mortgage, 
%ut  against  right  made  the  endorsement  on  and  cancelled  the  pa- 
(lers  of  record.     It  is  further  said,  that  the  mortgage  could  not 
Aave  been  paid,  as  Woodruff  could  not  be  hoth  payer  and  re- 
ceiver.    Suppose  it  proved  that  on  the  22d  of  July,  1822,  the 
^ay  the  payment  is  endorsed,  that  Thomas  L.  Woodruff,  out  of 
ikiB  own  funds,  discharged  a  debt  against  the  estate  of  Israel 
Carle  for  an  amount  equal  to  this  bond  and  mortgage,  and  hav- 
ing done  sOy  made  this  endorsement  and  cancellation.     He  then 
woald  be  both  payer  and  receiver,  and  yet  the  transaction  would 
l)e  honest,  and  the  cancellation  right.     I  have  looked  carefully 
through  the  complainants'  answer  to  the  cross-bill  to  see  if  any 
ddmission  was  there  made  on  this  pait  of  the  case,  but  I  find 
viooe.     How,  then,  do  the  defendants  prove  the  most  essential 
part  of  the  answer,  that  Thomas  L.  Woodruff  nevei  paid  this 
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bond  and  mortgage,  but  fraudulently  cancelled  them  ?  Resting 
here,  there  would  be  a  total  failure  in  the  proof. 

There  are,  however,  some  very  strong  reasons  for  believing 
that  he  never  did  pay  the  money.  In  the  first  place,  the  pay- 
ment purports  to  have  been  made  on  the  very  day  the  will  was 
proved,  and  before  it  is  usual  with  executors  to  perform  any  im- 
portant business  of  the  estate.  It  is  hardly  to  be  supposed  that 
his  first  act,  at  so  early  an  hour,  would  be  to  pay  off  so  large  a 
debt.  In  the  second  place,  there  is  no  trace  of  any  payment  be- 
ing made  at  that  time  on  account  of  the  Carle  estate.  And  in 
the  third  place,  the  receipt  of  Mr,  Hunt,  cashier,  recognises  the 
mortgage  as  a  valid  and  prior  incumbrance,  more  than  a  year 
after  the  alleged  payment. 

There  are  facts  both  ways  on  this  question,  open  to  coDstruc- 
tion  and  inference,  but  of  themselves  not  sufficiently  conclusive 
in  n)y  view  to  found  a  decree,  without  the  intervention  of  a  jury. 
The  matter  to  be  established  lays  at  the  foundation  of  the  whole 
cause,  and  upon  which  the  conscience  of  the  court  should  be  well 
informed.  There  is,  in  my  view,  but  one  safe  and  correct  course, 
and  that  is  to  direct  an  issue  to  ascertain  the  single  fact,  whether 
Thomas  L.  Woodruff  ever  paid,  or  not,  this  bond  and  mortgage 
to  the  estate  of  Israel  Carle,  My  private  views  on  the  subject 
pot  growing  out  of  the  proofs  of  the  case,  cannot  be  allowed  to 
operate :  they  may  be  founded  in  great  error. 

The  power  of  the  court  to  direct  this  issue,  in  a  case  like  the 
present,  is  recognized  in  all  the  books,  and  is  expressly  author- 
ized by  our  statute.  The  power  rests  in  discretion,  and  1  agree 
should  be  sparingly  exercised.  Nothing  but  imperious  necessity 
would  induce  me  to  take  this  course.  In  a  case  very  like 
the  present,  on  the  first  hearing,  in  1  Saxton,  206,  chancellor 
Williamson  ordered  an  issue.  In  New- York  it  has  often  been 
done.     1  Johns,  Cases,  436 ;  6  Johns,  Ch.  Rep.  256. 

The  cross-bill  and  answer  disclose  no  new  fact,  and  need  not 
receive  any  separate  consideration.  The  object  of  that  bill  was 
to  injoin  the  complainants  from  proceeding  in  an  ejectment  to 
obtain  possession  of  the  mortgaged  premises. 


«.  j» 
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It  appeared  to  me  proper,  as  the  case  was  fully  argued,  to  ex- 
amiae  it  on  its  merits.  If  it  shall  result  iii  a  verdict  declaring 
ibe  bond  and  mortgage  to  have  been  paid  by  Thomas  L.  Wood- 
ruff, the  claim  of  the  defendants  must  end  there  ;  if,  that  it  was 
not  paid,  then  the  mortgage  must  be  established  and  be  paid  in 
the  order  of  its  original  priority. 

Let  an  issue  be  made  up  upon  the  single  question,  whether 
Thomas  L.  Woodruff  ever  paid,  in  whole  or  in  part,  the  bond 
and  mortgage  of  Israel  Carle,  to  be  tried  in  the  supreme  court, 
on  the  part  of  the  defendants,  with  leave  to  use  on  that  trial  the 
pleadings  and  depositions  in  the  case,  subject  to  all  legal  objec- 
tions to  the  competency  of  the  witnesses,  or  the  legality  of  their 
evidence^unless  the  complainants  shall  on  their  part  waive  the 
necessity  of  any  further  proof  on  the  point.  The  question  of  costs 
and  all  other  matters  are  reserved. 
Issue  awarded. 


Aaron  Hazen  v.  Charity  Durling,  Administrator  of  John 

DuRLiNo,  deceased,  and  others. 

The  condition  of  an  administration  bond,  under  tbo  statute  of  New^ersey,  it 
not  restricted  merely  to  the  rendering  of  an  account,  but  is  designed  to  ee- 
core  a  faithful  administration  of  the  estate. 

It  is  a  part  of  the  condition  of  such  a  bond,  that  the  administrator  shall  faith, 
fiiljy  apply  the  assets  to  the  payment  of  the  debts ;  and  the  non-payment  of 
a  judgment  obtained  against  the  administrators  may  be  assigned  as  a  breach 
of  the  condition. 

^^  the  return  of  nulla  bona  upon  an  execution  against  the  administrators, 
(^  administration  bond  is  forfeited,  and  the  surety  has  a  right  to  satisfy  the 
tiaeation  with  or  without  suit  upon  the  bond. 

^Qch  payment  is  not  voluntary,  and  the  party  making  it  may  recoyer  it  back 
(torn  the  party  for  whose  benefit  it  was  made. 

^  anrety  in  an  administration  bond,  having  satisfied  an  execution  against  the 
estate  of  the  intestate,  becomes  a  creditor  of  the  administrators  in  their 
own  right,  having  paid  money  for  their  joint  account.  His  remedies  against 
them  should  be  exhausted,  before  this  court  can  interfere  in  his  behalf  to 
twehtha  aaseta  of  the  intestate. 
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Can  relief  be  had  in  thia  court  agaioat  the  repreaentatiyea  of  one  of  two  joint 
debtora,  without  making  the  other  joint  debtor  a  party,  and  ahowing  by  • 
return  of  nulla  bona  that  the  money  could  not  be  recovered  againat  hei 
at  law  ? — Qti. 

It  feema,  that  where  the  bill  charges  that  one  of  two  joint  debtora  ia  inaolTent 
the  court,  especially  in  favor  of  a  surety,  will  sustain  the  bill  afalnBt  tin 
representatives  of  the  other. 

Upon  a  decree  for  an  account,  upon  a  bill  filed  by  a  creditor  againat  an  admin 
istrator,  the  account  cannot  be  taken  for  the  benefit  of  the  complainan 
alone,  but  must  be  for  the  benefit  of  all  such  creditors  aa  choose  to  come  u 
before  the  master. 

A  decree  of  this  court  is  a  judgment  from  its  date  in  favor  of  all  the  creditors 
and  they  are  entitled  to  bo  paid  rateably  nnless  they  have  some  legal  pri 
ority. 

The  pleadings  in  this  case  present  the  following  state  of  factf 
John  Durling,  of  the  county  of  Sussex,  in  the  year  1811,  diec 
intestate ;  and  his  widow,  Charity  Durling,  and  John  Tillman 
took  out  letters  of  administration  upon  his  estate,  and  gave  i 
bond  for  the  faithful  discharge  of  their  duties  as  such  admiuis 
trators  under  the  act,  with  the  complainant  and  Amos  Shiner  ai 
sureties.  Jesse  Baldwin,  having  a  claim  against  the  intestate 
prosecuted  a  suit  in  the  supreme  court  of  this  state  against  th* 
administrators,  and  upon  the  several  pleas  of  the  general  issu 
and  the  statute  of  limitations,  obtained  a  judgment  in  the  tern 
of  November,  1825,  for  two  hundred  dollars  damages.  On  thi 
judgment  execution  was  issued  to  levy  the  amount,  of  the  good 
and  chattels  of  the  intestate,  in  the  usual  form,  to  the  sheriff  c 
the  county  of  Warren  ;  who  returned  the  same  nulla  bona.  Al 
ter  this  return,  the  plaintiff  in  the  said  judgment  obtained  a; 
order  from  the  ordinary  for  prosecuting  the  administration  bom 
and  actually  commenced  and  was  proceeding  in  said  suit,  wbe 
the  defendant,  Hazen,  paid  the  amount  due  on  Jesse  Baldwin 
judgment,  with  the  costs  of  the  suit  on  the  administration  boo( 
Shiner,  the  co-surety  with  the  coiT)pIainant,  and  John  Tillmai 
one  of  the  administrators,  are  both  dead.  The  complainant,  ha^ 
ing  thus  paid  money  on  the  administration  bond,  as  surety  fi 
these  administrators,  filed  this  bill  against  Charity  Durling,  i 
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her  character  of  administrator  of  her  husbaod,  John  Durling, 
and  also  against  the  administrators  of  John  Tillman,  the  deceas- 
ed administrator,  praying  to  recover  the  amount  so  paid  by  him, 
first,  out  of  the  estate  of  John  Durling,  in  the  hands  of  Charity 
DuriJDg,  his  surviving  administrator  if  there  be  any  such  estate, 
and  if  not,  then  from  the  estate  of  John  Tillman,  in  the  hands 
of  his  administrators. 

Charity  Durling  did  not  answer,  but  allowed  a  decree  pro  con- 
fesso,  to  be  taken  against  her.  The  administrators  of  Tillman 
answered,  and  the  cause  w^as  submitted  upon  the  pleadings  and 
proob,  without  argument. 

/.  W.  Miller^  for  complainant. 

/.  H.  Williamson^  for  defendants. 

The  Chancellor.  The  first  and  most  obvious  question  to 
be  settled  in  this  cause  is,  whether  the  administration  bond  was 
iorfeiled.  If  not,  then  the  complainant  paid  the  money  volun- 
tarily, and  the  foundation  upon  which  he  has  based  his  suit  is 
gone.  lu  the  case  of  the  Archbishop  of  Canterbury  v.  WUls^ 
1  Salk.  316,  it  was  held  by  Holt,  chief  justice,  that  the  condi- 
tion of  this  bond  was  answered  by  rendering  an  account,  and 
was  Dot  intended  to  be  a  security  for  the  payment  of  the  debts : 
that  a  creditor  had  no  right  to  prosecute  this  bond,  and  assign 
for  breach  the  non-payment  of  a  debt  to  him.  That  this  should 
ever  have  been  held  as  a  compliance  with  the  terms  of  the  bond, 
ki  indeed  strange,  when  the  condition  requires  the  administrator 
txA  only  to  account,  but  "  well  and  truly  to  administer'  the  es- 
tate according  to  law.  Chief  justice  S|)encer,  in  the  case  of  The 
Ptciple  \\  Dunlap,  \3  Johns.  Rep.  440,  has  placed  this  sub- 
ject, in  my  opinion,  on  the  true  ground.  In  that  case  there  was 
a  judgment  and  execution  by  a  creditor  of  the  intestate  against 
^  administrators,  and  a  return,  as  in  this  case,  of  fiulla  bona, 
uid  the  very  point,  was  raised  on  the  authority  of  the  case  in 
Salkeldt  ^^^  '^  ^'^  i^  P^^  ^^  ^^^  condition  of  the  bond  that 
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the  administrator  should  pay  the  debts ;  but  the  judge  declared  it 
was,  and  held  it  to  be  a  good  assigDmeDt  of  a  breach  Iq  the 
bond.  The  chief  justice  also  refers,  in  that  opinion,  to  other  au- 
thorities, settling  the  case  I  think  clearly,  and  upon  the  only 
rational  and  sound  principles.  After  the  return  of  nulla  bona 
on  the  execution  against  the  administrators,  the  bond  was  for- 
feited, and  the  surety  had  a  right  to  pay  it  with  or  without  suit. 
The  administrators  of  Tillman  were  requested  to  pay  it  by  the 
complainant,  but  declined  having  any  thing  to  do  with  it ;  the 
surviving  administrator  did  not  do  it,  and  the  complainant  went 
forward  and  paid  it.  The  payment  cannot  be  considered  as  vol- 
untary, but  Compulsory,  and  made  after  a  forfeiture  of  the  bond. 

I  am  not  ignorant  that  the  supreme  court  of  this  state  have 
considered  this  subject,  in  the  case  of  The  Ordinary  v.  Robinson 
and  others^  1  Halsted,  J  95,  and  in  the  case  of  The  Ordinary  v. 
Snook  and  others,  5  Ilalstcd,  65.  Those  cases  were  designed  to 
settle  the  course  of  practice  in  a  suit  on  an  administiation  bond. 
They  do  not  deny  the  doctrine  that  a  creditor  may  sue  the  bond,  but 
decide  that  he  cannot  as:$ign  as  a  breach  the  non-payment  of  his 
debt.  The  breach  assigned  must  be,  that  the  administrator  has  not 
made  a  true  and  perfect  inventory,  or  has  not  administered  the 
estate  according  to  law.  Under  this  last  breach,  the  not  paying  the 
debts  of  the  intestate  are  embraced.  These  cases  relate  to  the 
forms  of  proceeding  in  the  common  law  courts  on  the  adminis- 
tration  bonds,  and  are  not  designed  to  vary  in  any  way  the 
general  principles  of  law  relating  to  the  liabilities  of  parties  un- 
der them.  I  see  nothing  in  these  cases  that  looks  like  a  denial 
that  a  creditor  may,  in  proper  form,  obtain  his  remedy  on  the 
bond,  and  that  it  is  a  security  to  him  as  well  as  to  the  next  of  kia. 

In  the  case  now  before  me,  the  suit  on  the  bond  is  evidently 
brought  under  the  decision  in  1  Hahted.  The  breaches  assign- 
ed are,  for  not  filing  an  inventory,  for  not  administering  the  es- 
tate according  to  law,  and  for  not  making  a  just  and  true  ac- 
count of  the  administration.  The  bill  charges  that  sufficient 
assets  came  to  the  hands  of  the  administrators  of  Durling  to  pay 
all  his  debts.     The  answer  admits  that  he  left  a  considerable 
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personal  estate,  but  professes  to  be  ignorant  of  the  amount  The 
proois  in  the  cause  show  a  balance  unadministered  in  the  hands 
of  the  administrators  of  two  thousand  eight  hundred  and  sixty- 
four  didlaiB  and  forty-two  cents,  on  the  settlement  of  their  ac- 
counts in  the  orphan's  court.  In  adjudging,  therefore,  this  bond 
t.o  have  been  forfeited,  there  is  no  conflict  with  the  decisions  be- 
^re  referred  to. 

The  complainant  is  a  creditor  of  Charity  Durling  and  John 
Tillman  in  their  own  right,  as  having  paid  money  for  their  joint 
account.  His  remedies  against  them  sliould  be  exhausted,  before 
Uhis  court  can  interfere  in  his  behalf,  to  reach  the  assets  of  John 
X)urling,  the  first  intestate.  If  it  had  been  shown  that  the  com- 
"plainant  bad  sought  in  vain,  by  suit,  to  get  Ins  money  from 
^hose,  from  wliom  he  had  a  right  and  was  bound  to  seek  it  in 
%he  first  instance,  I  wuU  not  say  a  bill  might  not  have  been  so 
framed  as  to  follow  the  assets  of  the  first  intestate :  but  until  such 
x^medies  are  sought,  I  cannot  see  how  relief  can  be  asked  in  this 
<3ase.  So  far,  then,  as  this  bill  prays  an  account  from  the  sur- 
'^'iving  administrator  of  John  Durling,  of  the  assets  of  that  es- 
tate, the  bill  must  be  dismissed,  but  without  costs,  as  she  has  not 
SEippeared  or  incurred  any  expenses  in  the  case. 

I  have  bad  much  doubt  whether  the  remaining  branch  of  the 

fcill,  praying  an  account  against  ihe  representatives  of  Tillman, 

^Dught  to  be  sustained,  without  making  Charity  Durling  a  party 

2  Q  her  own  right,  atid  showing  that  the  money  could  not  be  re- 

^zovered  against  her  at  law,  by  a  return  of  nulla  bona.     I  do  not 

^Bnd  any  case  expressly  so  declaring,  but  I  do  find  such  to  be  the 

^nractice.     The  right  of  coming  into  equity  upon  the  plain  case  of 

*^^  creditor  against  executors,  though  it  has  sometimes  been  done, 

M  riasbeen  questioned  unless  there  existed  some  special  circumstan- 

^r  es  calling  for  the  interference  of  the  court.     The  right  has  been 

^aDctioned  upon  the  plea  of  discovering  assets,  and  lord  Hard- 

'vviclKe,  in  2  Atk.  363,  said  that  he  would  not,  where  the  parties 

'^ere  thus  before  him,  turn  them  round  to  a  court  of  law,  for  the 

sake  of  the  expense.    Chancellor  Kent  has  sanctioned  the  general 

^trine  in  a  very  able  opinion,  in  the  case  of  Thompson  v. 
19 
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Brown^  4  John.  Ch.  Rep.  625.  That  was  the  case  of  a  cred'rtc 
of  a  firm,  (a  simple  contract  creditor,)  and  the  bill  was  file 
against  the  surviving  partner,  against  whom  they  had  exhauste 
their  remedies  at  law  by  a  return  of  nulla  bona,  and  against  \k 
representatives  of  the  deceased  partner.  The  bill  was  sustaine 
and  there  was  a  decree  against  the  representatives  of  the  decease 
partner.  But  there  were  in  the  case  some  peculiar  circumstano 
which  called  for  the  aid  of  the  couit. 

It  would  have  been  more  proper  to  have  made  Charity  Durlir 
a  party  in  her  own  right,  after  exhausting  the  remedy  at  la\« 
but  it  is  chaiged  in  the  bill,  and  sustained  by  the  evidence,  ih 
she  was  insolvent ;  and  under  such  circumstances,  and  especial 
in  favor  of  a  surety,  I  have  come  to  the  conclusion  that  the  b 
should  be  sustained  so  far  as  it  prays  an  account  against  the  a 
ministrators  of  Tillman. 

This  account,  upon  well-settled  authority,  cannot  be  taken  I 
the  benefit  of  the  complainant  alone,  but  must  be  for  the  bene 
of  all  such  creditors  as  may  choose  to  come  in  before  the  mast 
A  decree  of  this  court  b  a  judgment  from  its  date  in  fevor  of 
the  creditors,  and  they  are  entitled  to  be  paid  rateably  un^ 
they  have  some  legal  priority.    For  the  rule  on  this  subjec 
refer  to  the  case  in  4  Johns.  Chs  Rep.  625. 

I  shall  order  a  reference  to  a  master,  to  ascertain  the  amounf 
the  complainant  for  monies  paid  by  him  on  the  aforesaid  ad 
istration  bond,  and  the  amount  due  to  all  other  the  credit 
J.  Tillman,  deceased,  who  shall  come  in  and  contribute 
expenses  of  this  suit ;  and  that  the  master  report  the  na^ 
such  claims,  whether  by  judgment,  mortgage  or  otherwise 
that  the  master  give  reasonable  notice,  in  his  discretion, 
such  creditors  to  come  in  by  a  certain  day.    Also,  that  I 
an  account  of  the  personal  estate  of  the  intestate  whi 
come  to  the  hands  of  the  said  administratois,  what  is  tl 
tion  of  said  administration,  and  whether  they  have  full 
ittered  or  not.    All  other  and  further  directions  are  reset 
Order  accordingly. 
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The  idmiifionB  of  a  party  on  a  chargre  of  adultery,  are  not,  as  a  general 
mle,  to  be  received  with  much  faith.  They  are  competent  proof  of  the 
-charge  only  when  connected  with  other  cTideace. 

It  ia  not  necewary  that  it  should  be  positively  proved  that  a  confeesion  of 
guilt  by  the  wife  was  made  through  fear ;  it  may  be  inferred  from  the  gene- 
ral conduct  of  her  husband  toward  her. 

Jonathan  W.  Miller,  on  the  first  day  of  Aprils  A#  D. 
II834,  filed  a  petition,  under  the  act  of  I3th  December,  1824, 
:fi)r  a  divorce  from  his  wife,  Martha  Miller,  charging  her  with 
sdultery.  The  cause  was  heard  upon  the  petition,  answer,  and 
yroofs.  The  facts  and  circumstances  relied  on,  sufBciently  ap- 
^eoi  in  the  opinion  of  the  chancellor. 

Hariwell  and  i.  H.  Williamsonj  for  petitioner. 
Prelinghuysen,  for  defendant. 

The  Chancellor.    This  is  a  petition  for  a  divorce  under 

^e  act  of  1824.     The  cause  alleged  is  adultery.     The  parties 

lived  together,  as  man  and  wife,  nearly  seventeen  years,  and 

^d  a  family  of  five  children.     The  petitioner  states,  that  shortly 

after  bis  marriage,  from  a  variety  of  circumstances,  as  well  as 

£rom  expressions  made  by  his  wife,  he  was  induced  to  believe 

her  unfaithful  to  him ;  but  out  of  regard  to  his  children,  and 

from  fear  of  the  disgrace  which  would  follow  a  public  disclosure 

of  her  conduct,  be  continued  to  reside  with  her  until  the  year 

1828,  when  she  made  to  him  a  confession  of  her  guilt  with  a 

particular  person,  and  he  separated  himself  from  her.     The  an- 

.swer  of  the  defendant  denies  the  charge  made  in  the  petition, 

chat  she  had  been  unfaithful  to  her  marriage  vows,  but  admits 

^hal  on  one  occasion  she  did,  from  fear  of  her  husband  and 

treats  of  personal  violence,  confess  that  she  had  had  criminal 

<^Qnexion  with  the  person  stated  in  the  petition,  but  that  in  the 
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same  conversation  she  again  denied  it,  and  has  ever  since  and 
still  docs  deny  on  her  part  any  charge  of  criminal  conduct.  This 
answer  is  not  under  oath,  and  could  not  be,  under  the  provisions 
of  our  statute. 

The  whole  case  turns  upon  the  trutii  or  falsity  of  these 
charges,  and  of  this  issue  the  petitioner  holds  the  a£Srmative. 
There  is  only  one  witness  to  the  feet  of  adultery  offered  by  the 
petitioner.  That  witness  is  Abraham  Anderson.  His  evidence, 
if  to  be  relied  on,  proves  the  case  clearly  and  explicitly.  He 
states,  tluit  in  February,  1828,  in  the  morning,  after  breakfast, 
he  saw  the  defendant,  with  William  D.  Williamson,  in  the  act 
of  adultery :  that  Mr.  MiUer  was  at  home,  and  breakfasted  with 
his  family  the  same  morning  :  that  the  house  in  which  the  act  is 
alleged  to  have  taken  place,  was  about  twenty  or  thirty  feet  from 
the  dwelling-house ;  and  that  the  road  to  the  barn  runs  between 
the  two.  This  witness  is  a  laboring  man,  working  sometimes 
in  one  place  and  sometimes  in  another ;  at  one  time  in  Somerset 
county,  at  another  in  Middlesex,  and  at  another  on  the  canal. 
At  this  time  he  is,  and  at  the  time  of  his  examination  he  was,  in 
the  employ  of  the  petitioner. 

There  is  much  in  the  testimony  of  this  witness,  standing 
alone,  to  create  distrust  in  my  mind.  The  story  is  of  a  roost 
unnatural  character.  That  these  parties  should  have  committed 
such  an  act,  under  such  circumstances,  in  the  day-time,  wiien 
Mr.  Miller  was  at  home,  and  within  twenty  or  thirty  feet  of  the 
dwelling,  where  they  must  have  been  exposed  to  certain  detec- 
tion, is  almost  beyond  l)clief ;  this,  too,  by  a  man  who  then  lived 
with  the  family  as  a  teacher,  and  who,  as  we  may  suppose, 
could  have  secured  a  far  more  favorable  opportunity  for  the  ac- 
complishment of  such  a  purpose.  He  says  they  were  in  the 
house  from  fifteen  to  twenty  minutes.  The  witness  never  coiti- 
municated  it  to  any  person  but  a  negro  man,  and  gives  as  his 
reason  for  not  telling  Mr.  Miller,  that  he  had  no  witness  but  the 
negro.  He  never  told  Mr.  Miller  down  to  the  very  moment  ol 
his  examination,  though  he  made  two  memorandums  of  what 
he  saw  at.  the  time,  and  kept  them  in  his  trunk.    These  memo- 
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raodums  are  not  exhibited  by  him.  One  he  gave  to  the  solicitor 
for  the  petitioner.  This  gentleman  says,  that  a  paper  containing 
the  substance  of  what  the  witness  has  stated,  was  handed  him ; 
bat  still  it  is  not  produced.  He  was  not  bound,  certainly,  to  do 
so;  but  to  remove  any  imputation  of  fraud  in  the  witness,  it 
oiight  legally  and  properly  under  these  circumstences  have  been 
shown  and  offered  to  the  opposite  party  to  use  if  they  thought 
proper.  But  I  mean  to  draw  no  unfavorable  inference  from  this 
circumstance.  Why  this  man  should  have  made  two  memoran- 
dums of  this  occurrence,  and  yet  never  have  mentioned  it  to 
Mr.  Miller,  I  cannot  understand.  I  confess  my  incredulity  in 
such  statements,  especially  from  a  witness  who  from  his  own  ac-> 
couDt  of  the  matter  has  no  stronger  claim  to  the  confidence  of 
the  court.  It  would  really  be  a  strange  case  if  this  petitioner, 
who  had  entertained  suspicions  for  seventeen  yeais,  could  find  no 
other  person  than  this  man — as  it  would  seem  a  stranger — to 
make  proof  of  misconduct  in  his  wife. 

William  D.  Williamson,  the  person  with  whom  the  adultery 
is  alleged  to  have  been  committed,  is  examined  as  a  witness  by 
^e  defendant,  and  in  the  most  positive  terms  denies  the  charges 
iiiade.    He  uses  this  strong  language  on  the  subject :  "  Witness 
never  bad  any  improper  connection  with  Mrs.  Miller  on  the 
hearth,  in  the  room,  nor  near  it,  nor  in  any  other  place,  either 
by  wordf  act  or  deedJ^     Thus  the  only  positive  evidence  of  the 
fiui  of  adultery,  is  as  positively  denied  by  the  very  man  charged 
"^ith  the  act     There  is  gross  and  palpable  perjury  in  the  one  or 
^  other  of  these  witnesses.     There  is  no  mode  by  which  the 
evidence  can  be  reconciled.     I  am  not  called  upon  to  say,  nor  is 
^here  any  way  by  which  I  can  say,  with  whom  the  crime  rests. 
I  confess,  fiiy  belief  is,  that  the  last  witness  speaks  the  truth. 
'I'he  whole  story  is  improbable  on  the  face  of  it,  and  is  against 
^hat  character  for  virtue,  which  Mrs.  Miller  appears  from  the  ev- 
idence to  have  sustained  among  all  her  neighbors  for  her  whole 
life. 

An  attempt  is  made  to  impeach  Mr.Williamson,  on  the  ground 
^  his  religious  beUef.    Two  reputable  witnesses  have  clearly 
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shown  his  disbelief  of  some  of  the  leading  doctrines  of  the  churci 
at  this  day.  and  that  he  ridiculed  attending  religious  worship  oi 
the  sabbath.  This  evidence,  while  it  affects  the  character  of  th< 
witness  in  his  general  views  on  religion,  and  would  constitute,  ai 
it  seems  it  did  with  those  gentlemen,  a  good  reason  agains 
placing  their  children  under  his  instruction,  is  not  sufficient  U 
destroy  his  competency  as  a  witness.  The  conversation  of  th< 
witness  with  judge  Howell  was  of  a  controversial  character — i 
dispute  about  doctrines  and  tenets — and  it  is  true  that  the  wit 
ness  exhibited  a  reckless  feeling  on  these  subjects.  I  do  not  fin< 
that  he  ever  denied  the  existence  of  a  God,  or  a  future  state  o 
rewards  and  punishments. 

Upon  evidence  like  this,  with  a  witness  stating  so  improbabl 
a  story,  and  that  contradicted  so  explicitly,  it  cannot  be  expectei 
that  I  should  be  willing  to  ground  a  decree  of  divorce. 

There  is,  however,  another  view  to  be  taken  of  this  case 
The  defendant  has  admitted  her  guilt  to  her  husband.  In  he 
answer  she  declares  that  she  did  admit  it,  but  it  was  done  ii 
fear  of  her  husband,  and  under  threats  of  personal  violence,  an< 
that  she  recalled  her  words  in  the  same  conversation.  Thi 
cause  of  the  petitioner  is  evidently  rested  much  on  this  admis 
sion.  When  asked  by  captain  Tuttle,  at  the  time  the  articles  c 
separation  were  signed,  respecting  (his  admission,  the  defendan 
did  not  deny  it  as  she  might  have  done  at  that  time — for  it  rest 
ed  between  her  and  her  husband  alone— but  frankly  declared  sh 
had  made  the  admission,  but  that  it  was  false,  and  she  wouli 
not  make  it  again  for  her  life.  These  admissions  are  not  to  b 
received,  as  a  general  rule,  with  much  faith.  They  are  compe 
tent  when  connected  with  other  proof,  but  not  without.  Betis  \ 
Belts,  1  Johns,  Ch,  Rep,  198.  The  reason  assigned  is,  tha 
there  is  great  danger  of  collusion  between  the  parties,  or  of  con 
fessions  being  extorted.  They  must  and  ought  to  be  receive 
with  jealousy.  In  the  present  case  there  is  no  reason  to  believ 
that  there  is  any  collusion ;  but  is  there  not,  from  the  whole  case 
the  strongest  giound  for  believing  that  they  have  been  induce 
by  fear  ?   There  is,  I  admit,  no  positive  evidence  under  wha 
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circumstances  they  were  made.    But  why  was  the  admission  re- 
called in  the  same  conversation  ?    Why  did  the  defendant  say  to 
captain  Tuttle  that  she  would  die  before  she  admitted  it  again  ? 
The  whole  character  of  the  petitioner^  and  his  conduct  towards 
his  wife,  leaves  a  strong  inipression  on  my  mind  that  she  has 
stated  the  truth  in  her  answer,  that  she  made  the  admission  from 
fear  of  her  husband.     A  great  many  witnesses  have  been  exam- 
ined, the  neighbors  of  these  parties.     They  one  and  all  speak  of 
Mra.  Miller  as  a  woman  of  good  and  virtuous  reputation — as  a 
subdued  woman^-and  several  of  them  speak  of  her  as  being  in 
fear  of  her  husband.     He  is  shown  to  have  treated  her  often 
rudely,  even  to  blows,  and  to  have  left  her  in  tears.     His  temper 
is  tepresented  as  hasty,  easily  put  out,  and  jealous.     His  own 
petition  declares  that  he  was  jealous  of  her  from  the  fiist.     In- 
EVead  of  asserting  her  rights,  and  taking  her  own  part,  she  al- 
ways yielded,  and  sunk  down  under  his  bad  treatment.     It  is 
Dot  necessary  that  it  should  be  positively  proved  that  she  made 
the  Goafession  under  fear :  it  may  be  inferred  from  the  general 
conduct  of  her  husband  toward  her.     Great  allowance  must  be 
made  for  a  woman  situated  as  Mrs.  Miller  was.    She  ought  never, 
it  is  true,  to  have  been  forced  into  so  indiscreet  a  course.     She 
was  evidently  broken  down  and  disheartened.     She  did,  howev- 
er, correet  her  error  on  the  spot,  but  it  was  too  late.     Her  hus- 
band seized  upon  the   admission,  and  has  never  yielded  his 


But  the  parties  agreed  to  separate,  and  captain  Tuttle,  with 
hifl  wife,  who  was  the  sister  of  Mrs.  Miller,  were  sent  for.  On 
that  occasion  Mrs.  Miller  was  willing  to  give  up  every  thing. 
She  then  signed  articles  of  separation,  and  left  her  home,  with 
no  other  than  the  nominal  provision  of  one  dollar.  Is  this  the 
course  of  conduct  to  be  looked  for  in  a  hardened  woman  ?  Had 
(bis  been  her  character,  she  would  have  insisted  on  the  uttermost 
brthing.  She  gave  up  every  thing.  She  declared  her  inno- 
^Dce,  and  said  she  signed  the  articles  freely.  She  acted,  in  my 
judgment,  like  a  broken-hearted  woman. 

It  is  slated  by  one  of  the  witnesses,  that  afterwards,  at  the 
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Baskenridge  church,  he  asked  captain  Tuttle  whether  he  believ- 
ed these  stories  about  Mrs.  Miller ;  and  he  answered  that  he  did 
not — that  he  believed  she  was  an  innocent  woman. 

Whether,  therefore,  I  look  at  the  positive  proof  by  which  this 
case  is  attennpted  to  be  sustained,  at  the  admissions  made  by  the 
defendant,  or  at  the  general  circumstances  connected  with  it,  I 
see  no  ground  for  divorcing  these  parties  on  the  present  applica- 
tion. After  carefully  reading  and  examining  the  whole  evidence, 
I  feel  bound  to  declare  my  decided  impressions  to  be,  that  the 
defendant,  Mrs.  Miller,  is  the  injured  party.  The  evidence  does 
not  satisfy  me  that  she  has  committed  adultery.  The  petition 
must  be  dismissed,  with  costs. 
Petition  dismissed. 

[Note.  An  appeal  was  taken  by  the  complainant  from  the 
decree  in  this  cause.  The  appeal  was  argued  at  May  term, 
1839,  and  the  decree  of  the  chancellor  affirmed,  with  costs.] 
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MUEL  Garwood  v.  The  Administrators  and  Heirs  of 

William  Eldkidge. 

tiaTing  purchased  of  the  owner  certain  real  estate,  subject  to  two  mort- 
Bs,  and  a  jadgment,  apiplied  the  whole  of  the  purchase  money  to  the 
ifkcUon  of  the  mortgages,  being  the  first  incambrancesi,  and  caused 
n  to  be  cancelled  and  discharged  of  record.  Held,  that  a  purchaser  un- 
the  judgment,  took  the  property  clear  of  the  incumbrance  of  the  mort- 
ea,  and  that  S.  G.  was  entitled  to  no  relief  in  equity. 

well  settled  general  prineiple,  that  equity  will  not  relieye  from  the  con. 
wnces  of  an  act  fairly  done  on  a  full  knowledge  of  the  facts,  though  un- 
a  mistake  of  the  law.  Ignorantia  legU  neminem  exeuwt,  is  the  gene- 
ule  as  well  in  equity  as  at  law. 

bere  a  mistake  has  taken  place  in  the  facta  as  well  as  the  law,  or  where 
B  suppression  of  the  truth,  fraud  or  contrivance  haa  been  practised, 
ty  will  interfere. 

men  paying  off  a  mortgage  can  be  subkituted  in  the  place  of  the  mort- 
Bt,  only,  where  the  mortgage  is  taken  up  by  a  third  person,  and  not 
re  it  is  satisfied  by  the  mortgagor  himself. 

icellation  of  a  mortgage,  and  a  discharge  of  record,  unless  efEMted 
ugh  fraud,  accident  or  mistake,  is  an  absolute  bar  and  discharge  of  the 

IE  bill  in  this  cause  was  originally  filed  by  Samuel  Gar- 

,  against  William  Eldridge  in  his  life-time.    Eldridge  hav- 
20 
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ing  died  inlestate  during  ihe  progress  of  ihe  cause,  the  suit  was 
revived  against  his  administrators  and  heirs  at  law.  The  bill 
charged,  that  Josiah  Smith,  being  seized  in  fee  of  a  house  and 
lot  of  land,  containing  between  nine  and  ten  acres,  situate  in 
the  county  of  Burhngton,  on  the  27th  of  February,  1810,  exe- 
cuted, together  with  his  wife,  to  William  Rive  and  John  Evans, 
the  executors  of  John  Smith,  a  mortgage  upon  said  premises,  to 
secure  the  payment  of  a  bond  for  three  hundred  and  seyeniy 
dollars,  given  by  Josiah  Smith  to  said  executors,  bearing  date 
on  the  26th  day  of  February,  ISIO.  This  mortgage  was  re- 
corded on  the  9th  day  of  March,  1810,  and  passed  with  the  bond 
to  Zebedee  Wills  and  Isaac  Haines,  by  assignment,  on  the  10th 
day  of  June,  1817. 

On  the  29th  day  of  April,  1815,  Josiah  Smith  and  wife  exe- 
cuted to  Aaron  Engle,  a  second  mortgage  upon  the  same  prem- 
ises, to  secure  the  payment  of  a  bond  of  six  hundred  and  fifty 
dollars,  given  by  Smith  to  Engle,  which  was  recorded  on  the 
19th  day  of  May,  1815. 

On  the  6th  day  of  January,  1824,  Josiah  Smith  and  Mary 
his  wife,  in  consideration  of  five  hundred  dollars,  sold  and  con- 
veyed the  said  premises  to  the  complainant.  This  deed  contain- 
ed a  covenant  of  general  warranty,  and  was  recorded  on  the 
27th  day  of  January,  1824.  The  complainant,  in  pursuance  of 
an  understanding  with  Josiah  Smith,  paid  to  Wills  and  Haines, 
in  satisfaction  of  their  mortgage,  one  hundred  and  forty  dollais, 
and  to  Aaron  Engle,  on  account  of  his  mortgage,  three  hundred 
and  sixty  dollars,  being  the  residue  of  the  purchase  money.  Th 
contract  for  the  purchase  of  the  land  was  made  by  the  complain—  j 
ant  with  Smith  on  the  15th  day  of  March,  1823,  and  the  exe  ^ 
cution  of  the  deed  was  delayed,  by  the  infancy  of  Smith's  wife^ 
until  the  6th  day  of  January,  1824.  At  the  time  of  the  par* 
chase  the  mortgages  were  valid  and  subsisting  liens  upon  tb.^= 
property,  the  amount  due  upon  them  exceeded  the  whole  pur  m 
chase  money,  and  Smith  assured  complainant  that  there  weim-s 
no  other  liens  upon  the  premises. 

On  the  30th  day  of  May,  1822,  a  judgment  was  entered  u 
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in  the  inferioi  court  of  common  pleas  of  the  county  of  Burllng- 
toD,  in  favor  of  the  defendant,  William  Eldridge,  against  Josi- 
ih  Smith,  upon  a  bond  with  warrant  of  attorney  to  confess  judg- 
ment, given  by  Smith  to  Eldridge,  in  the  penalty  of  one  thou- 
sand dollars,  conditioned  for  the  pyment  of  five  hundred  dol- 
hrs  on  demand,  with  interest.  A  writ  of  fieri  facias  was  issued 
upon  this  judgment,  and  on  the  13th  day  of  April,  1834,  the  land 
of  Smith  whicii  was  included  in  the  mortgages  above  mentioned, 
was  aold  by  the  sheriif,  under  said  execution,  and  struck  off  to 
William  Eldridge,  for  three  hundred  and  thirty  dollars.  A  deed 
in  pursuance  of  the  sale,  was  executed  by  the  sheriff  to  El- 
dridge on  the  19th  day  of  April,  1824. 

The  bill  charged,  that  the  complainant  was  ignorant  of  El- 
dridge's  judgment  at  the  time  of  entering  into  the  contract  and 
taking  the  deed  from  Smith;  that  Eldridge  was  informed  of 
complainant's  contract,  and  also  of  the  execution  of  (he  deed  by 
Smith  ;  that  EUridge  never  informed  complainant  of  his  judg- 
ment, but  encouraged  him  to  make  the  purchase  ;  that  Eldridge 
knew  of  the  existence  of  the  mortgages  upon  the  property  ;  that 
compkunant  paid  the  purchase  money  toward  the  satisfaction  of 
those  mortgages,  and  that  he  caused  one  of  them  to  be  cancelled 
of  record  on  the  27th  of  January,  1824,  and  the  other  on  the 
I4th  of  April,  1824 ;  that  Eldridge  delayed  proceeding  on  his 
execution  until  the  mortgages  had  been  discharged  :  that  com- 
plainant was  ignorant  that  by  causing  the  mortgages  to  be  can- 
celled and  discharged,  the  judgment  would  become  a  lien  upon 
the  premises,  being  prior  to  the  complainant's  deed,  or  that  he 
ought  to  have  taken  an  assignment  of  the  bonds  aini  mortgages 
to  himself,  to  guard  against  the  judgment  of  Eldridge. 

The  bill  further  charged,  that  the  bond  given  by  Smith  to 
Eldridge  was  given  as  an  indemnity  against  loss  by  reason  of 
his  beiag  security  for  Smith  as  constable  ;  that  the  monies  ad- 
vaaced  by  Eldridge  had  been  repaid,  and  his  judgment  satisfied, 
prior  to  the  sheriff's  sale ;  that  Smith  was  wholly  insolvent,  so 
<liat  complainant  had  no  remedy  upon  the  covenants  in  his 
deed;  and  that  Eldridge  had  commenced  an  action  of  ejectment 
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ftt  law,  for  the.  recovery  of  the  premises,  under  his  title  derive 
from  the  sheriff. 

The  bill  prayed  that  the  mortgages  might  be  established  an 
confirmed  as  existiBg  liens  and  incumbiances  upon  the  premiM 
for  the  amount  of  principal  and  interest  paid  by  complainan 
with  interest  from  the  date  of  payment ;  that  an  account  migl 
be  taken  of  the  amount,  and  Eldridge  decreed  to  pay  the  saro 
or  that  the  complainant  might  stand  seized  in  the  place  and  stet 
of  the  mortagees,  and  have  a  decree  for  foreclosure ;  or  that  E 
dridge's  deed  might  be  ordered  to  be  delivered  up  to  be  cancelle 
and  he  restrained  from  proceeding  at  law. 

An  answer  was  filed  by  the  administrators  and  the  heirs  at  lai 
admitting  the  mortgages,  judgment,  sheriff's  sale,  and  the  ejec 
ment,  as  charged  in  the  bill,  but  denying  the  satisfaction  of  f 
dridge's  judgment,  and  all  fraud  upon  his  part,  and  insistii 
upon  the  legal  rights  acquired  by  Eldridge  under  the  sheriflTs  dec 

The  cause  was  heard  at  October  term,  1838,  upon  the  hi 
imswer,  replication,  and  proofs. 

Wallf  for  complainant 

Kinsep  and  H.  W.  Green^  for  defendants. 

The  Chancellor.  A  short  statement  of  facts  will  pre» 
every  thing  in  this  case  necessary  for  its  decision.  Josiah  Smi 
being  the  owner  in  fee  of  a  lot  of  land  of  between  nine  and  I 
acres,  in  the  county  of  Burlington,  executed  with  his  wife 
piortgage  on  the  same,  on  the  26th  of  February,  1810,  to  I 
executors  of  John  Smith,  to  secure  a  bond  for  three  hundi 
and  seventy  dollars.  Sarah  Jones  was  also  a  party  to  this  nM 
gage,  and  there  was  embraced  in  it  a  lot  belonging  to  her.  T 
bond  and  mortgage  was  assigned  finally  to  Zebedee  Wills  t 
Isaac  Haines.  On  the  29th  of  April,  1815,  Josiah  Smith  t 
bis  wife  made  a  second  mortgage  on  the  same  premises,  to  j 
fon  Engle,  to  secure  a  bond  for  seven  hundred  and  fifty  dolli 
T^bese  mortgages  were  both  placed  on  record  in  the  countj 
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Barlington,  shortly  aAer  their  execution.  On  the  6th  of  Janu- 
aiy,  1824,  the  mortgaged  premises  were  conveyed  by  Josiah 
Smith  and  wife,  the  above  stated  mortgagors,  to  the  complain^ 
ant,  for  the  consideration  of  five  hundred  dollars.  This  money 
was  applied  to  the  payment  of  the  two  mortgages  on  the  pro- 
perty, on  which  there  was  then  due  about  five  hundred  dollars  ; 
upon  which,  by  the  consent  of  all  parties,  they  were  dischaiged 
and  cancelled  of  record. 

William  Eldridge  obtained  a  judgment  against  Josiah  Smith 
in  the  inferior  court  of  common  pleas  of  the  county  of  Burling- 
ton, on  the  30th  of  May,  1822,  and  issued  execution  thereon  to 
the  sheriff  of  that  county,  returnable  to  the  term  of  August 
thereafter.     This  judgment,  although  long  subsequent  to  the 
date  of  the  cancelled  mortgages,  was  prior  to  the  complainant's 
deed,  and  therefore  at  law  bound  the  property  free  and  clear  of 
iocambrances.     By  virtue  of  this  execution  the  sheriff,  shortly 
after  the  complainant's  purchase,  and  on  the  I9th  of  April,  1824, 
nU  and  conveyed  the  aforesaid  premises  to  William  Eldridge, 
ihe  plaintiff  in  the  execution,  for  three  hundred  and  thirty  dol- 
lare.    From  the  evidence  of  John  Crispen,  the  only  witness  ex- 
amined on  this  subject,  it  would  seem  that  the  price  paid  by  the 
complainant  was  a  full  and  fair  consideration  for  the  premises ; 
and  from  BIdridge's  lying  still  with  his  execution,  from  Augost, 
1822,  until  after  the  complainant  had  discharged  the  mortgages, 
as  well  as  from  the  price  paid  by  him  at  the  sheriff's  sale,  it  is 
to  be  presumed  that  the  property  would  have  brought  nothing 
beyond  the  incumbrances. 

Under  these  circumstances,  the  complainant  asks  the  inter- 
fi^Dce  of  this  court.  At  law,  it  is  quite  certain,  he  is  without 
remedy ;  for  although  he  may  have  been,  as  he  alleges,  without 
actual  notice  of  the  Eldridge  judgment  at  the  time  he  purchas- 
ed, jet  he  had  constructive  notice  by  the  record,  and  unless  the 
power  of  this  court  is  sufBcient  to  grant  relief,  the  complainant 
will  have  lost  the  five  hundred  dollais  with  which  he  paid  off  the 
mortgages,  and  Eldridge  will  have  received  on  his  purchase  the 
exclusive  benefit  thereof.    There  is  then,  to  my  mind,  a  natural 
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justice  in  the  complainant's  case,  to  which  I  should  be  dispt 
to  extend  relief,  if  [  could  do  so  without  disturbing  w*ell  es 
lished  principles. 

The  first  ground  upon  which  this  relief  is  asked,  is,  that 
complainant  cancelled  these  mortgages  unwittingly,  and  witi 
a  knowledge  of  the  legal  effect  of  that  act.  It  is  not  from 
mistake  or  want  of  knowledge  of  facts,  but  of  (he  law  ;  fo! 
to  the  existence  of  the  judgment,  he  had,  or  might  have 
full  knowledge,  by  using  the  ordinary  and  proper  precauUo 
exiamining  the  public  records.  ^^  IgnorarUia  legis  nentit 
excusnt,^^  is  the  general  rule,  as  well  in  equity  as  at  law.  n 
rule  is  not  without  its  exceptions,  and  it  would  seem  those 
ceptions  are  not  by  any  means  well  settled.  The  Ameri 
cases  have  been  strenuous  in  supporting  the  general  rule,  f 
the  great  danger  of  opening  a  door  for  so  common  a  prete 
[t  has  been  decided,  that  a  court  of  equity  could  not  relievi 
obligee  when  he  released  one  joint  obligor,  supposing  the  o 
to  be  bound.  In  the  case  of  Lyon  and  another  v.  Ricfim 
and  others,  2  John,  Ch.  Rep.  60,  the  chancellor  says  :  " ' 
courts  do  not  undertake  to  relieve  parties  from  tlieir  acts 
deeds  fairly  done  on  a  full  knowledge  of  facts,  though  und 
mistake  of  the  law.  Every  man  is  to  be  charged  at  his  | 
with  a  knowledge  of  the  law.  There  is  no  other  principle  wl 
is  safe  and  practicable  in  the  common  intercourse  of  mankii 
The  same  principle  is  afterwards  recognized  in  the  case  of  Sit 
V.  Barker,  6  John.  Ch.  Rep.  170.  Many  of  the  cases  in  wl 
exceptions  to  this  general  rule  have  been  allowed,  are  thus 
which  a  mistake  in  the  facts,  as  well  as  the  law,  has  ta 
place,  or  some  suppression  of  the  truth,  fraud  or  contrivanc 
the  party.  In  such  cases,  there  can  be  no  doubt,  it  is  tiie 
culiar  province  of  this  court  to  interpose.  This  whole  sub 
with  a  reference  to  the  cases,  will  be  found  ably  and  fully 
cussed  in  1  Story^s  Equity^  121 ;  in  which  it  will  be  foi 
that  able  judge  is  tenacious  of  adhering  to  the  general  princ: 
In  the  present  case,  I  cannot  bring  myself  to  believe  that 
complainant  acted  under  any  misapprehension  of  the  law. 
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had  purchased  (he  property  ;  and  his  plain  course,  believing  as 
iie  alleges  he  did,  that  the  property  had  no  other  liens  upon  it 
(han  the  two  mortgages,  was  to  take  them  up  and  cancel  them. 
There  is  no  fraud  proved  on  the  part  of  Eldridge,  the  judgnient 
creditor.  He  was  not  bound  to  give  any  more  information  of  the 
existence  of  his  judgment,  than  the  records  of  the  court  furnish. 
It  was  the  result  of  carelessness  and  neglect  in  the  party  not  to 
have  examined  at  the  proper  office  for  liens  on  the  property.  It 
is  asking  too  much  of  the  credulity  of  the  court,  to  believe  that 
a  man  competent  to  the  transaction  of  business,  and  buying  pro- 
perty, should  not  understand  the  law  U[>on  tearing  off  the  seals 
and  cancelling  mortgages  of  record.  It  is  far  more  natural  to 
suppose  that  the  complainant,  believing  these  the  only  incum- 
brances, intended  to  relieve  his  property  from  them  by  their  dis- 
charge and  cancellation.  Upon  this  ground,  therefore,  I  must 
deny  the  complainant  the  relief  here  sought. 

The  remaining  ground  taken  by  the  complainant  is,  that  he 
should  be  placed  in  the  situation  of  the  mortgagees ;  in  other 
words,  that  new  life  and  action  should  be  given  to  those  instru* 
ments,  so  that  they  may  stand  now  in  the  complainant's  hands 
as  subsisting  liens  on  the  property.     There  are  cases,  undoubt- 
edly^ in  which  courts  of  equity  have,  after  the  dii<charge  of  a 
bond  and  mortgage,  substituted  the  person  who  took  them  up 
in  the  place  of  the  mortgagee,  and  kept  them  alive.     This  was 
expressly  recognized  in  the  case  of  Coster^  exparte^  2  John, 
Ch,  Rep,  503.     These  cases  are  where  the  bond  and  mortgage 
are  discharged  by  a  third  person,  and  not  where  they  are  taken 
Up  by  the  obligor  himself.     In  fact,  in  the  case  just  cited,  the 
chancellor  declined  making  any  order  for  assigning  the  bond  and 
mortgage,  because  it  had  been  paid  off  by  the  obligor  himself. 
In  the  present  case,  the  bonds  and  mortgages  can  hardly  be  saicf 
to  have  been  taken  up  by  a  stranger — they  were  virtually  taken 
\ip  by  Smith  himself.     This  was  done  with  the  purchase  money 
for  which  he  sold  the  land,  and  that  money  extinguished  the 
incumbrances.    Smith's  deed  covenants  against  all  incumbrances, 
and  obliged  him,  therefore,  (o  have  them  discharged.     In  such 
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cases,  the  courts  have  refused  to  interfere.  Totdmin  v.  Sti 
3  Merriv.  221  \  Parry  v.  Wright  and  others,  1  Cfmd, 
Hep.  188.  The  complainant  purchased  the  property,  subjec 
course  to  all  incumbrances;  and  if  by  bis  own  neglect  in  ex 
ining  the  public  records,  he  has  found  himself  embarrassed 
this  judgment,  it  is  his  own  fault.  Was  it  his  intention  to  i 
eel  the  mortgages  ?  I  have  no  doubt  it  was.  He  meant  to 
tingaish  the  incumbrances ;  and  should  they  now  be  reinsta 
it  would  be  against  the  express  intention  of  the  parties.  \V 
right  has  this  court  to  bring  to  life  obligations  which  Smith  li 
self,  the  obligor,  has  taken  up  and  caused,  by  the  understa 
ing  of  all  parties,  to  be  cancelled  on  the  public  records  ?  1 
complainant  purchased  only  the  equity  of  redemption  of  Sn 
in  these  lands,  and  he  was  as  much  bound  to  see  that  the  ju 
ment  was  removed  as  the  mortgages.  There  is  nothing  in 
case  looking  like  fraud  or  improper  concealment  of  the  Eldri 
judgment,  or  mistake  in  cancelling  the  papers,  but  a  mere  e 
lect  of  complainant  in  not  examining  the  records.  To  i uteri 
in  such  a  case,  and  put  the  complainant  in  the  place  of  the  m* 
gagees,  would  introduce,  in  my  opinion,  a  dangerous  prcced< 
and  encourage  parties  in  the  grossest  negligence.  Should  1 
course  be  taken,  what  shall  be  done  with  the  purchase  by 
dridge?  By  reason  of  the  property  being  freed  from  all  inci 
brances,  he  paid  three  hundred  and  thirty  dollars  for  his  p 
chase.  Is  he  to  lose  this  money  ?  Sup|K)se  another  had  p 
chased,  could  he  be  aflected  by  it  ?  And  if  not,  can  the  pis 
tiff  in  the  execution,  standing  as  the  purchaser,  be  any  ott 
wise  affected? 

It  must  be  borne  in  mind,  too,  that  the  complainant  not  o 
neglected  to  have  an  assignment  of  these  bonds  and  mortga 
made  to  him,  and  had  the  seals  torn  off  as  evidence  of  i\ 
being  discharged,  but  caused  them  to  be  cancelled  on  the  pul 
records.  Our  statute  {Revised  Laws,  464)  declares  such  a 
cellation  of  record,  when  the  mortgage  has  been  redeemed,  p 
and  discharged,  to  be  an  absolute  bar  and  discharge  of  ; 
same.     I  am  aware  that  this  statute  has  been  held  repeata 
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not  to  apply  to  a  case  where  such  cancellation  may  have  taken 
place  through  fraud,  accident  or  mistake.  In  the  present  case, 
the  cancellation  was  made  without  either  fraud,  accident  or  mis- 
take, but  with  the  consent  and  understanding  of  all  the  parties. 
After  the  best  leflection  on  this  part  of  the'  case,  and  from  lodk- 
ing  into  the  authorities,  I  am  constrained  to  think  it  would  be 
an  improper  exercise  of  the  jurisdiction  of  the  court,  to  grant  the 
relief  asked. 

The  remaining  point  in  the  case  relates  to  the  Eldridge  judg- 
ment. The  complainant  alleges  that  it  has  been  paid  off.  There 
is  some  evidence  to  that  eflect.  It  seems  to  have  been  given  as 
an  indemnity,  and  I  am  willing  to  have  this  subject  more  fuUy 
inquired  into. 

I  shall,  therefore,  direct  a  reference  to  a  master,  to  ascertain 
and  report  whether  the  Eldiidge  judgment  has  been  paid,  when, 
and  under  what  circumstances.     The  question  of  costs,  and  all 
other  matters,  are  reserved. 
Order  accordingly. 


21 


C  ASES 


ADJUDOBD  IN 


THE    COURT    OF    CHANCERY 


OF  THE  STATE  OF  NEWJERSEY, 


APRIL   TERM,    1839. 


Joseph  Bassftt  and  olliers  v.  William  Johnson  and  others. 

The  object  of  an  issue  at  law  is  to  inform  the  conscience  of  the  court  ;■  and  if 
the  court  can  be  satisfied  that  substantial  justice  has  taken  place,  the  ver- 
dict will  not  be  disturbed  on  mere  technical  grounds. 

The  judge  before  whom  the  issue  is  tried,  should  not  only  return  the  postea,. 
but  go  further,  and  furnish  to  this  court  a  fair  statement  of  the  trial.  His 
certificate  has  always  its  weight. 

It  is  not  necessary  that  the  report  of  the  judge  should  state  the  evidence  and 
give  a  minute  history  of  the  trial.  All  that  can  be  required  of  him  is,  that 
he  state  the  general  character  of  the  evidence  offered,  the  part  objected  to, 
and  the  decision  made  upon  those  objections,  with  his  charge  to  the  jury. 

If  any  difficulty  exist  in  relation  to  the  report  of  the  judge,  the  court  will 
not  for  this  cause  alone  grant  a  new  trial,  but  wmII  call  on  the  judge  for  an 
additional  report  of  the  case. 

Where  the  issue  to  be  determined  is,  whether  the  erection  of  a  certain  dam 
"  has  seriously  and  permanently  affected  and  injured  the  meadows  of  the 
complainants  lying  above  it,"  it  is  not  competent  on  the  trial  for  the  de- 
fendant  to  prove  that  if  the  dam  were  completed,  the  injury  complained  of 
would  be  remedied. 

Upon  a  motion  for  a  new  trial  of  an  issue  at  law,  it  cannot  bo  objected  that.; 
the  issue  formed  is  not  broad  enough,  and  that  other  inquiries  ought  to^ 
have  been  involved  in  it. 

An  injury  may  be  permanent^  in  the  sense  of  the  term  used  in  the  issut  ^ 
without  continuing  for  ever. 


APRIL  TERM,  1839.  J65 

rBamtt  et  al.  v.  Johnson  ot  al.j 

On  1  motion  for  a  new  Uial,  the  defendants  cannot  complain  that  the  iisue 
was  tried  bjr  the  justice  before  whom  the  jury  was  struck,  if  they  permitted 
the  jury  to  be  struck  and  the  trial  to  be  had  without  objection. 

The  bill  in  this  cause  was  filed  on  tl)c  I7th  of  July,  1835, 
for  an  injunction  to  restrain  the  defendants  from  ''  obstructing 
Salem  creek,  or  erecting  a  dam  or  stopping  therein,  and  from 
impeding  Uie  flow  or  fall  of  the  tides  in  said  creek,  and  from  al- 
tering the  same  in  any  manner  whatever."  The  bill  charged, 
li)at  the  defendants  were  engaged  in  erecting  a  dam  in  Salem 
creek ;  that  the  dam  prevented  the  draining  of  the  meadows  of 
the  complainants  lying  above  it,  and  rendered  them  useless,  caus- 
ing them  to  be  overflowed,  dec. 

Before  granting  the  injunction,  the  chancellor  directed  a  copy 
of  tl>e  bill  to  be  served  on  the  defendants,  and  notice  of  the  ap- 
plication -to  be  given.  The  motion  for  the  injunction  was  argued 
on  the  23d  of  July,  1835,  both  parties  uj?ing  exparte  affidavits 
upon  the  hearing;  and  on  the  8th  of  August,  1835,  the  injunc- 
'^on  was  allowed. 

The  defendants  having  answered,  moved  to  dissolve  the  in- 
junction, but  the  motion  was  disallowed.     At  January  term, 
1 836,  the  testimony  having  been  closed,  the  cause  was  heard 
before  chancellor  Vroom,  u[)on  the  bill,  answer,  replication  and 
proofs  ;  and  on  the  8th  of  April,  1836,  the  chancellor  denied  the 
^TiotioD  (o  dissolve  the  injunction,  and  directed  an  issue,  as  fol- 
lows :  "  It  is  ordered,  adjudged  and  decreed,  and  the  chancellor 
by  virtue  of  the  power  and  authority  of  this  court  doth  order, 
adjudge  and  decree,  at  the  instance  and  upon  the  motion  of  the 
<^oinplainants  by  their  said  counsel,  that  a  feigned  issue  be  form- 
ed in  the  suprenie  court  of  judicature  of  New-Jersey,  and  tried 
in  the  ordinary  manner,  between  the  said  Joseph  Basseit,  Thomas 
Sinnickson  and  John  Sinnickson  as  plaintiffs,  and  Isaac  John- 
son and  William  Johnson  as  defendants,  by  a  jury  of  the  county 
of  Salem,  at  the  next  circuit  court  to  be  holden  in  said  county, 
to  inquire,  ascertain  and  determine,  by  the  verdict  of  said  jury, 
whether  the  erection  of  the  dam  by  the  defendants,  mentioned 
in  the  pleadings  of  this  cause,  has  seriously  and  permanently 
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aflected  and  injured  the  meadows  of  the  complainants  lying 
above  it ;  and  that  either  party  may  notice  the  cause  for  trial ;  . 
and  the  defendants  in  the  issue  may  carry  down  the  record  by 
proviso,  in  order  that  the  trial  may  be  had  at  the  ensuing  cir- 
cuit ;  and  that  a  special  jury  will  be  ordered  by  this  court  on  the 
application  of  either  party,  subject  to  tlie  preference  given  to  the 
plaintiffs  by  the  rules  of  the  supreme  court ;  and  that  copieB  of 
the  depositions,  certified  by  tlie  clerk  of  this  court,  be  read  and 
received  in  evidence  on  said  trial,  as  rebutting  evidence  or  as 
original  evidence,  in  case  the  witnesses  who  testified  to  the  same 
be  dead,  or  from  sickness  or  other  sufiicient  cause  be  unable  to 
attend  said  trial ;  and  that  no  new  witnesses  shall  be  produced  at 
said  trial,  without  giving  ten  days'  notice  of  the  intention,  with 
the  name,  addition  and  place  of  abode  of  such  witnesses ;  and 
that  all  further  directions  be  reserved  until  the  said  issue  shall  be 
tried,  and  the  postea  returned  to  this  court." 

The  issue  was  tried  in  the  Salem  circuit  at  June  term,  1838, 
before  the  honorable  John  Moore  White,  one  of  the  justices  of 
the  supreme  court,  by  a  struck  jury,  who  found  the  issue  affirm- 
atively, in  favor  of  the  complainants.  Upon  the  coming  in  of 
the  postea,  with  the  judge's  certificate,  &c.  at  July  term,  1838, 
the  defendants  obtained  a  rule  to  show  cause  why  the  verdict 
(should  not  be  set  aside  and  a  new  trial  granted.  The  cause  was 
argued  at  January  term,  1839.  The  reasons  relied  upon  by  the  = 
defendants  for  granting  a  new  trial,  sufficiently  appear  in  tlie^ 
opinion  of  the  chancellor. 

JefferSy  for  defendants. 

A.  L,  Eakifij  contra.  In  cases  pending  in  this  court,  when^^ 
ever  it  becomes  material  to  ascertain  a  particular  question  of  focVt 
and  it  cannot  be  safely  decided  upon  the  evidence  produced,  th  m: 
chancellor  will  direct  that  the  question  be  tried  before  a  jury  in 
court  of  common  law,  that  their  verdict  may  inform  and  satisP* 
the  conscience  of  the  court.    Elm,  Dig,  58,  sec.  33 ;  Rev.  Laic^  -^ 
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494,  8€c.  37 ;  Blake's  Ck.  319 ;  1  Newl.  360 ;  2  Madd.  476 ; 
1  Saxion,  205,  215,  427,  433. 

The  form  of  the  issue  is  settled  by  order  of  the  court,  aud  di- 
rects the  particular  matters  which  shall  be  produced  or  allowed  ia 
evidence.     Blake^s  Ch.  319 ;  1  NewL  351. 

After  lepeated  hearings,  wherein  the  matter  came  up  in  every 
possible  shape,  the  chancellor,  before  directing  the  issue,  remark- 
ed, "  That  the  meadows  of  the  complainants  were  seriously  af- 
fected, was  proved  before  the  injunction  was  granted,  and  the 
weight  of  evidence  confirms  it."  "  The  meadows  were  not  so 
much  injured  since  the  dam  has  settled."  "  It  is  a  fact  (i.  e.  the 
injury)  the  decision  of  which,  under  all  the  circumstances,  is 
peculiarly  proper  for  the  decision  of  a  jury  ;  and  if  the  fact  be 
once  ascertained,  whether  the  erection  be  or  be  not  a  nuisance, 
there  will  be  but  little  difficulty  in  settling  (he  case." 

*  We  must  yield  to  the  conviction  that  the  chancellor  was  well 
apprized  of  every  part  of  the  case,  before  be  settled  by  his  order 
the  particular  matters  which  should  be  produced  or  allowed  in 
evidence.  Notwithstanding  all  this,  we  are  met  with  the  com- 
plaint of  the  defendants  "  that  the  judge  overruled  the  issue ;  the 
depositions  of  deceased  and  absent  witnesses  were  only  allowed  to 
be  read  piece-meal ;  that  part  relative  to  complainants'  remedy 
was  rejected;  that  their  offers  to  show  the  state  of  (he  dam, 
and  that  the  completion  of  it  would  benefit  the  meadows,  were 
not  allowed ;  that  the  wa(er  ran  over  the  dam  ninety  feet  wide, 
two  io  two  and  a  half  feet  deep,  which  would  not  be,  if  the 
dam  was  completed ;  and  that  the  meadows  were  not  properly 
ditched." 

If  the  judge  did  reject  such  evidence,  he  most  assuredly  did 
right,  and  the  defendants  were  wrong  in  offering  it,  and  com- 
plaining of  such  rejection.  The  only  possible  question  or  mat(er 
that  by  the  rules  of  law,  of  practice,  or  common  sense,  can  be 
tried  or  proved,  is  the  issue. 

What  is  an  issue  ?  "A  single,  cer(ain  and  material  point,  is- 
suing out  of  the  allegations  or  pleadings  of  plaintiffs  and  defen- 
dants."    2  Tidd^s  Pr.  665.     "A  mere  issue  of  fact,  is  where 
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both  parties  rest  the  fate  of  the  cause  upon  the  (ruth  of  the  fact 
ID  question."    3  BL  Com,  315 ;  Jac.  Late  Diet,  title,  Issue. 

When  the  parties  had  agreed  upon  the  point,  that  single  point 
only  was  to  be  tiied,  whether  the  fact  was  so,  and  not  the  mere 
speculative  opinion,  &c.  how  it  would  be,  or  what  would  be  the 
effect  on  the  meadows  if  the  dam  was  different,  or  was  com- 
pleted. The  complainants  came  prepared  to  prove  the  issue,  OQ 
their  part,  to  wit,  the  fact  of  tlie  injury,  and  not  to  combat  the 
ideas  or  fancies  of  consequences. 

Such  evidence  could  not  be  legally  admitted.  "  The  evidence 
is  governed  by  the  pleadings  in  all  cases ;  it  being  necessary  to 
prove  what  is  put  in  issue,  and  no  more."  Tidd,  734.  **  The 
jury  are  only  sworn  to  try  the  matter  in  issue  between  the  par- 
ties, so  that  nothing  else  is  properly  before  them."  B.  iV.  P,  29S. 
"  The  sole  end  of  evidence  is  to  ascertain  the  disputed  fact  or 
point  in  issue— ono  side  or  the  other — and  no  evidence  ought  to 
be  admitted  to  any  other  point."  1  Ph.  Evid.  126,  [131,]  140, 
[147.]  "As  the  business  of  trial  is  to  ascertain  the  truth  of  the 
allegations  put  in  issue,  no  evidence  is  adnnssible  which  does 
not  tend  to  prove  or  disprove  the  issue  joined."  1  Stark,  Ev.  387. 

The  judge  was  bound  to  confine  the  evidence  to  the  single 
ceitain  point  in  issue,  to  wit,  whether  the  erection  of  the  dam  by 
the  defendants  has  seriously  and  permanently  injured  the  mea- 
dows of  the  complainants  lying  above  it.  Whether  the  dam 
erected  has  injured  ;  not  what  would  be  the  consequences  of  an 
alteration,  amendment  or  completion  of  that  dam  ;  not  matters 
of  opinion,  but  a  fact;  not  effects  and  consequences,  but  matters 
done,  past,  executed. 

The  question  was  plain :  Have  the  meadows  been  injured  by 
the  erection  of  the  dam  ?    To  put  this  matter  at  rest,  however, 
let  us  look  at  the  chancellor's  order.     He  ordered  that  a  feignecL 
issue  should  be  formed  in  the  supreme  court,  and  tried  in  the  or — 
dinary  manner,  &c.  "  by  a  jury  of  the  county  of  Salem,  to  in — 
quire,  ascertain  and  determine,    by  the  verdict  of  said  jury  ^ 
whether  the  erection  of  the  dam  by  the  defendants,  mentioned^ 
in  the  pleadings  of  this  cause,  has  seriously  and  permanently 
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^Acted  and  injured  the  meadows  of  the  complainants  lying 
aJwve  iu" 

What  dam?  The  dam  mentioned  in  the  pleadings,  as  it  was 
Chen,  April  Sth,  1836 ;  not  how  it  would  be.  The  very  fact  of 
offering  evidence  to  prove  that  the  meadows  would  not  be  injured 
if  the  dam  was  completed,  is  an  admission,  prima  facie,  that 
they  are  injured  by  that  dam. 

Another  ground  of  objection  was,  '^  because  the  defendants 
were  not  permitted  to  read  the  bill  and  answer."  The  chancellor 
ordered  the  depositions  of  the  deceased  and  absent  witnesses  to 
be  read  in  evidence,  and  in  such  cases  the  bill,  answer,  ice,  are 
not  permitted  to  be  read.     Blake's  Ch.  319 ;  2  Madd.  477. 

And  further :  "  The  court  would  not  permit  the  law  author- 
iziog  J.  D.  to  erect  the  dam,  nor  his  grant  to  defendants,  John- 
WDs."     If  the  right  had  been  the  question,  then,  perhaps,  they 
might  complain ;  but  their  right  to  dam  the  creek  is  neither 
questioned  or  doubted.     Such  a  grant  has  been  repeatedly  de- 
cided to  be  constitutional,  (2  Peters,  245,  251 ;  7  Ibid,  2AZ ; 
3  Story s  Com.  250,<S6C.)  and  so  decided  in  this  very  court,  on  the 
Application  for  the  injunction.     But  the  maxim,  "  Sic  utere  tuo  ut 
alienum  non  Icedas^^  is  not  thereby  abrogated,  or  according  to 
the  modern  acceptation  "expunged."     Such  a  grant  or  charter 
niay  save  a  party  from  prosecutions,  indictments  by  the  public, 
but  is  no  protection  for  injuries  to  private  property. 

After  five  successive  successful  decisions  and  findings  in  favor 
of  the  complainants,  it  is  to  be  presumed  that  the  conscience  of 
tbe  court  is  (or  at  least  ought  to  be)  satisfied.  For  this  purpose 
^l)e  feigned  issue  was  directed.  "And  whenever  sucli  is  the 
t^^se,  and  upon  the  whole  the  court  is  convinced  that  justice  has 
i^een  done,  though  the  chancellor  may  think  some  evidence 
i^iproperly  rejected  at  law,  he  is  at  liberty  to  lefuse  a  new  trial. 
2  Madd.  480 ;  I  Newl  353. 

The  Chancellor.     When  this  cause  was  brought  to  a 

^^earing,  a  former  chancellor,  in  the  exercise  of  a  very  proper 

^nd  reasonable  discretion,  directed  an  issue  at  law  to  ascertain 
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an  im|)ortaiit  fact.  The  complainants  arc  owners  of  meadoii 
lands  adjoining  Salem  creek,  a  navigable  stream  in  the  connt; 
of  Salem,  which  they  allege  are  injured  by  a  dam  in  the  pro 
cess  of  erection  on  that  creek  by  the  defendants.  The  object  c 
the  bill  is  to  enjoin  the  further  building  of  the  dam,  and  to  abet 
it  as  a  private  nuisance.  The  great  question  in  the  cause  wai 
whether  the  dam  did  in  fact  injure  the  meadows  so  as  to  juflltf 
the  interference  of  the  court.  There  was  a  diversity  of  opinkx 
on  this  subject,  as  the  evidence  disclosed.  Among  the  witn 
men  entitled  to  the  confidence  of  the  court  took  different 
and  entertained  widely  different  views.  The  chancellor,  nndc 
these  circumstances,  (although  it  is  plainly  to  be  inferred  fron 
what  he  says  that  the  weight  of  evidence  inclined,  in  his  opinioi 
in  favor  of  the  complainants,)  directed  an  issue  to  ascertain  an 
determine,  by  the  verdict  of  a  jury,  whether  the  erection  of  th 
aforesaid  dam  "  had  seriously  and  permanently  affected  and  ir 
jured  the  meadows  of  the  complainants  lying  above  it."  Thi 
issue,  it  appears  by  the  postea  returned,  was  tried  before  his  hone 
justice  White,  one  of  the  associate  justices  of  the  supreme  cour 
at  a  circuit  court  in  the  county  of  Salem,  and  a  verdict  renders 
in  favor  of  the  complainants,  affirming  their  allegations  respec 
ing  the  dam,  in  the  words  of  the  issue.  This  trial  having  take 
place  in  the  very  county  in  which  the  lands  are  situated,  wbei 
the  witnesses  are  all  known  and  their  means  of  judging  full 
before  the  jury,  should  not  be  slightly  disturbed,  and  especial! 
as  the  judge  himself  has  certified  that  the  verdict  is  entirely  aa 
isfactory  to  him.  The  object  of  this  issue  is  to  inform  the  coi 
science  of  the  court ;  and  if  I  can  be  satisfied  that  substanti 
justice  has  taken  place,  I  should  not  be  willing,  on  mere  tec^ 
nical  grounds,  to  disturb  the  verdict.  The  defendants,  howev* 
ask  to  have  a  new  trial ;  and  it  is  due  to  them  to  look  into  tb 
reasons  separately,  and  see  whether  any  are  sufficient  to  call 
another  investigation.  The  rule  of  a  court  of  equity,  in  gra-a 
ing  new  trials  on  feigned  issues,  will  be  found  fully  consicB 
ed  in  the  ca^e  of  Van  Aht  v.  Hunter^  5  Johns,  Ch. 
148. 
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The  first  reason  assigned  is,  that  the  judge  who  tried  the  issue 
Ims  not  made  a  report  of  the  trial ;  or  rather,  as  I  suppose,  that 
Mich  report  is  not  as  full  as  it  should  have  been.  He  has  made 
1  report  That  the  judge,  beyond  returning  the  postea,  should 
go  fcrther,  and  furnish  a  fair  statement  of  the  trial  to  this  court, 
is  abundantly  proper,  and  required  by  the  practice  in  such  cases. 
In  find,  his  certificate  has  always  its  weight.  But  what  that  re- 
port niQit  contain,  is  another  question.  The  objection  stated  is, 
that  the  report  is  not  full  enough ;  (hat  it  should  state  the  evi- 
denee  and  give  a  minute  history  of  the  trial.  I  cannot  think 
there  is  any  necessity  for  imposing  this  duty  on  the  judge.  Why 
should  be  state  the  whole  evidence  ?  That  was  to  be  settled  by 
the  jury.  The  very  ol)ject  of  the  issue  was,  to  confide  the  facts 
to  their  determination.  This  court  would  not,  after  taking  this 
step,  undertake  to  settle  the  facts  embraced  by  the  issue.  The 
judge  has  stated  the  general  character  of  the  evidence  oflfered, 
the  part  objected  to,  and  the  decision  made  upon  those  objections^ 
ivith  his  charge  to  the  jury.  This  was  clearly  all  that  could  be 
required  from  him.  But  if  any  difficulty  existed  on  this  subject 
I  should  not  for  this  cause  grant  a  new  trial,  bui  should  call  on 
the  judge  for  an  additional  report  of  the  case. 

The  second  objection  is,  that  the  judge  overruled  competent 
evidence.     The  defendants  offered  to  prove,  that  if  the  dam  was 
completed  the  injury  complained  of  would  be  remedied.     This 
tlie  judge  overruled.     At  first  view  there  appeared  to  be  some- 
thing in  the  objection  ;  but  upon  further  reflection,  I  am  perfect- 
ly satisfied  the  decision  was  right.     What  was  the  issue  ?    Not 
^hat  might  be  the  result  u|)on  any  supposabic  state  of  things, 
but  ivhether  in  fact  the  dam  in  its  then  condition  had  caused  the 
injury.     To  allow  evidence  founded  upon  mere  speculation  as  to 
what  might  or  might  not  be  the  result  on  any  other  than  the 
csuse  as  it  then  stood,  would  be  to  open  a  wide  range  of  investi- 
gation, and  could  in  no  way  determine  the  precise  issue  before 
the  court.     It  was  said  on  tlie  argument  that  the  issue  was  not 
made  broad  enough ;  it  should  have  called  for  an  inquiry  how 

far  the  injury  was  *^  irreparable,"  as  well  as  '^  permanent."    But 
22 
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that  is  a  matter  which  we  cannot  inquire  into  now.  Tl 
has  been  made  and  acted  upon,  and  the  only  point  to  Fet 
it?,  whether  the  evidence  was  proper  within  tlie  issue  as  : 
It  is  quite  certain  the  chancellor  never  intended  tlie  issue 
brace  this  matter ;  for  in  his  opinion  he  says,  **  wliether  tl 
if  completed,  will  or  will  not  permanently  and  matcriall 
the  rights  and  property  of  the  complainants,  is  rather  n: 
opinion  than  of  fact.  It  is  a  consequence,  and  not  a  m 
praesentiy 

The  third  objection,  is  to  the  charge  of  the  judge.  Tl 
ing  object  of  the  charge,  which  I  have  carefully  examine 
draw  the  attention  of  the  jury  to  the  is^ue  before  them 
matters  necessary  for  them  to  determine.  After  stating  tl 
he  explains  the  meaning  of  the  words  affected  or  injur 
of  the  words  serious  injury  and  permanent.  Nothing  ( 
more  proper,  nor  do  I  see  any  thing  to  complain  of  in  tl 
meaning  conveyed  by  this  charge.  The  explanation  g 
the  judge  to  the  woid  "  permanent,"  was  most  criticiset 
argument ;  but  it  is  surely  correct  to  say  that  an  injury 
permanent,  in  the  sense  of  the  word  used  in  the  issue, 
continuing  for  ever.  This  was  all  that  was  intended  t 
plained.  The  injury  to  be  permanent,  it  is  repeatedb 
must  be  something  more  than  a  mere  temporary  inconv< 
it  must  be  lasting.  Many  cases  are  put,  showing  a  pei 
injury,  though  not  continuing  for  ever,  as  the  commoi 
cutting  down  an  orchard,  althougii  a  new  one  might  be 
which  might  in  process  of  time  be  even  better  than  the 
down.  I  can  see  nothing  in  this  charge  likely  to  draw 
from  the  true  question  before  them,  but  by  its  tenor  and 
struction  it  was  calculated  to  confine  their  minds  to  \ 
point  it  was  intended  they  should  settle. 

The  fourth  objection  is,  that  the  jury  was  struck  h 
justice  who  tried  the  cause.  It  is  a  sufficient  answer  to 
jection,  that  the  defendants,  by  striking  the  jury  and  pr\ 
to  trial  without  objection,  have  waived  their  right  now 
plain.    AXler  going  to  trial  without  intimating  any  diffi 
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ihis  subject,  it  would  be  against  all  rule  now  to  allow  them  to 

avail  themselves  of  such  an  objection. 

The  last  objection  is,  that  the  de[K)8ilion  of  Benjamin  Gris- 
cum,  taken  in  1821,  was  not  received  as  evidence.  That  depo- 
sition could  have  no  bearing  on  the  issue,  and  was  properly  re- 
jected. 

I  see  nothing  in  any  of  the  reasons  assigned  which  will,  in  my 
judgment,  justify  me  in  ordering  any  further  trial  of  this  issue. 
The  case  seems  to  have  been  fairly  settled  after  a  very  tedious  in- 
vestigation, and  should  put  an  end  to  the  case  as  far  as  the  issue 
is  concerned,  and  especially  so  as  the  judge  who  tried  the  cause 
is  satisfied  with  it.  The  motion  for  a  new  trial  must  therefore  be 
denied. 

Motion  denied,  with  costs. 


Hugh  Cammack  v.  William  Johnson,  jun.  and  others. 

ILn  equity  the  creditors  of  a  partnership  have  a  right  to  be  first  paid  out  of  the 
partnenhip  property,  in  preference  to  the  creditors  of  the  individual  part, 
nen. 

uAfler  the  debts  of  a  firm  are  satisfied,  the  residue  of  the  property  belongs  to 
the  indiTidual  partners,  and  can  then,  and  then  only,  be  applied  to  the  pay. 
ment  of  their  individual  oreditors. 

'^Vhether  an  injunction  ought  to  issue  upon  a  bill  for  an  account  of  the  part, 
oership,  to  restrain  the  sheriff,  upon  an  execution  at  law  against  one  of  the 
partners,  from  selling  the  partnership  property  ? — Qu. 

-^  respects  third  persons,  a  different  rule  prevails  in  regard  to  silent  partner, 
ihipi  from  that  which  obtains  in  the  case  of  open  partnerships. 

^t  law,  the  visible  partner,  if  sued  alone,  cannot  plead  in  abatement,  that  he 
has  a  dormant  partner ;  and  a  creditor  may  at  his  election  sue  either  the  viai- 
ble  partner  alone,  or  join  any  latent  partner  he  may  discover. 

Thoae  fands  shall  be  liable  (to  the  claim  of  a  creditor)  on  which  the  credit  is 
given.  In  an  open  partnership,  the  credit  is  given  to  the  firm,  and  to  the 
goods  they  are  possessed  of,  and  a  partnership  creditor  shall  be  first  paid  out 
of  them;  but  if  the  partner  be  unknown,  the  credit  is  given  to  the  visible 
pvt&er  only,  and  the  goods  in  his  possession  arc  supposed  to  be  taia  own ; 
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and  in  such  case,  tho  discovexy  of  the  latent  partner  cannot  give  any  prvier- 
ence  to  a  partnership  creditor. 

As  between  the  partners  themselves,  there  seeinfl  to  be  no  reason  to  make  any 
distinction  in  their  rights,  wiiother  any  are  dormant  or  not ;  but  aa  to  the 
public,  it  is  necessary  to  prevent  injustice  towards  creditors  that  thia  difler. 
ence  should  be  observed. 

The  execution  creditor  (in  the  case  of  a  silent  partnership)  has  his  remedy 
complete  against  all  the  effects  of  the  visible  partner,  and  against  all  the 
effects  which  belong  to  him  and  his  dormant  partner,  as  partners,  and  it 
makes  no  difference  whether  the  debt  was  contracted  by  the  debtor  on  the 
partnership  account  or  on  his  individual  account. 

If  the  bill  of  complaint  charges  the  existence  of  a  partnership,  without  stating 
its  character,  on  answer  by  the  defendants  that  the  partnership  is  dormant 
and  unknown  to  them,  is  responsive  to  the  bill,  and  need  not  bo  sustained 
by  proof. 

The  power  of  dissolving  injunctions,  as  w^ell  as  of  granting  them,  most  ne. 
cessarily  rest  much  in  the  discretion  of  tho  court,  and  should  be  exercised 
in  such  way  as  to  prevent  tho  restraints  by  injunction  from  working  unne- 
cessary delay  and  injustice  to  parties. 

This  court  will  not  sustain  an  exception  to  a  judgment  at  law  on  tho  ground  o 
irregularity. 

poceivers,  being  officers  of  the  court,  are  at  all  times  entitled  to,  and 
receive,  its  advice  and  protection. 

The  complainant's  bill,  filed  on  the  24th  of  February,  1838 
charges,  that  the  complainant  and  William  Johnson,  jun.,  i 
May,  1833,  entered  into  partnership  in  the  business  of  mam 
facturing  leather,  in  the  city  of  Newark.  By  the  ternos  of  th- 
partnership,  they  were  to  be  e(}ual  partners  and  shaiere  in 
profits  of  said  business,  and  equally  liable  for  all  losses.  Ttg  -h^ 
business  was  to  be  conducted  in  the  name  of  William  Johnsov^MO, 
jun.  The  partnership  continued  up  till  the  time  of  filing 
bill,  and  became  liable  for  a  large  amount  of  debts  contracted 
the  partnership,  which  are  entitled  to  be  first  paid  out  of  the  pa 
nership  funds.  That  during  the  continuance  of  the  partneiBb 
the  said  William  Johnson,  junior,  became  largely  indebted  on 
own  individual  account,  arising  out  of  transactions  not  conm 
cd  WMth  the  business  of  said  partnership.  That  the  said  JoL-a'fl- 
son,  having  wrongfully  possessed  himself  of  all  the  partoersft^/p 
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rty,  exercised  entire  control  over  it  as  if  no  partnership  ex- 
;  and  after  hii^nf^  so  become  possessed  of  the  partnership 
a,  he  confessed  three  several  judgments,  which  were  entered 
rainst  him  in  the  supreme  court ;  one  in  favor  of  John  E. 
[  and  Abraham  Coates,  for  two  thousand  nine  hundred  and 
y^-seven  dollars ;  one  to  Robert  C.  Stoutenburgh,  Elihu  Day 
\lvan  Hedden,  for  two  thousand  five  hundred  and  seventy- 
dollars  and  forty-seven  cents ;  and  another  to  the  said  Ro- 
C.  Stoutenburgh,  Elihu  Day  and  Alvan  Hedden,  for  one 
and  foui  hundred  and  thirty-seven  dollars  and  fifteen  cents. 

executions  were  immedialely  issued  upon  all  the  said  judg- 
3,  and  put  into  the  sheriff's  hands  at  the  same  time,  with  the 
rstanding  and  direction  to  the  sheriff  that  neither  was  to  be 
]ered  as  having  the  priority  over  the  others,  but  that  each 
o  be  entitled  to  a  rateable  proportion  of  the  proceeds  of  the 
That  the  sheriff  had  advertised  the  stock  of  the  said  part- 
lip,  so  being  in  the  possession  of  the  said  William  Johnson, 
r,  for  sale  on  the  2€th  day  of  February,  1838,  (being  two 

after  the  filing  of  the  bill.)     That  fiom  the  fact  of  said 
isoQ  having  the  entire  charge  of  the  books,  tlie  complainant 

unable  to  tell  what  proportion  of  debts  due  from  said  firm 
i  included  in  said  judgments,  and  what  proportion  consisted 
this  due  from  said  Johnson  individually  and  arising  out  of 
factions  unconnected  with  the  business  of  the  partnership — 
.he  complainant  believes,  and  therefore  charges,  that  a  large 
[>rUon  of  the  amount  of  said  judgments  consists  of  debts  and 
lilies  arising  out  of  transactions  of  the  said  Johnson  discon- 
ed  with  the  business  of  said  partnership,  and  for  which  the 

partnership  is  in  no  way  liable.     That  after  the  levy  under 

executions,  the  said  Johnson  made  sales  of  the  partnership 
perty  so  levied  on,  to  the  amount  of  nine  hundred  dollars,  as 
onent  is  informed  and  believes  to  be  true. 
The  bill  prays  an  account  of  the  partnership  dealings  and 
isactioos,  and  the  appointment  of  a  receiver  to  receive  and 
ect  the  partnership  debts  and  monies,  to  the  end  that  the 
le  may  be  applied  to  the  payment  of  the  partnership  debts ; 
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mid  that  the  books,  accounts,  vouchers  and  securities  of  the  part 
tiership  nriay  be  placed  in  the  hands  of  a  master,  so  that  the  corn 
plainant  nriay  have  access  to  them.  It  also  prays  an  injunctioi 
against  Johnson  to  restrain  him  from  collecting  or  receiving  an; 
of  the  partnership  debts,  or  from  seihng  any  of  the  partnershij 
property ;  and  also  an  injunction  restraining  the  plaintifTs  in  saii 
executions,  and  also  the  shcrilF  of  the  county  of  Essex,  to  wbofi 
the  same  were  directed  and  delivered,  from  proceeding  to  a  sal 
of  the  partnership  property  so  levied  on  as  aforesaid,  until  thi 
further  ordei  of  the  court.  To  this  bill  the  usual  affidavit  wai 
annexed. 

On  the  filing  of  the  bill,  an  injunction  was  issued  as  prayec 
for,  and  an  order  made,  appointing  receivers  of  the  partnershij 
property,  and  also  appointing  one  of  tlie  masters  of  the  court  U 
receive  and  take  charge  of  the  books,  accounts,  vouchers  and  se 
curities  of  the  said  partnership,  the  parties  to  have  access  to  thi 
same  when  necessary. 

On  the  5th  of  June,  1838,  Robert  C.  Stoutenburgh,  Elibi 
Day  and  Alvaii  Heddcn,  filed  their  answer  to  the  bill  of  com 
plaint ;  to  which  exceptions  having  been  filed,  the  said  defend 
ants,  on  the  29th  of  August,  1838,  filed  a  further  answer.  B| 
their  answer  they  state,  that  they  lived  in  Newark — had  repeal 
edly  transacted  business  with  VViUiam  Johnson,  junior,  in  his  io 
dividual  name :  that  having  become  indebted  to  them,  he  con 
fessed  judgments  in  their  favor,  as  is  charged  in  the  bill  of  com 
plaint ;  upon  which  judgments  executions  were  issued  and  levie 
made  upon  the  property  in  Johnson's  possession.  They  deny  al 
knowledge  of  the  partnership,  and  state  that  they  never  heard  c 
its  existence  until  after  the  filing  of  complainant's  bill. 

William  Johnson,  junior,  also  filed  his  several  answer  to  the 
bill.  No  answer  was  filed  by  John  E.  Keen  and  Abraham 
Coates,  the  other  defendants. 

The  cause  came  on  for  hearing  at  January  term,  1839,  upon 
the  application  of  Uobert  C  Stoutenburgh,  Elihu  Day  and  Al- 
van  Hedden,  to  dissolve  the  injunction  issued  in  the  cause,  and 
tx)  vacate  the  order  appointing  receivers,  so  &r  a3  respects  the  said 
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StouteDburgh,  Day  aud  Hedden.     The  motion  lo  dissolve  was 
iKard  upon  the  bill  and  answer. 

A.  Whitehead  and  7.  H,  Williamson ,  for  defendants. 

•0.  &  Halsied  and  Elias  Vanarsdale,  for  complainant. 

The  Chancellor.  This  is  a  motion  in  behalf  of  the  de- 
fendants, Stoutenburgh,  Day  and  Co.,  to  dissolve  the  injunction 
heretofore  issued  in  this  cause,  and  to  vacate  the  order  appointing 
receivers.  The  questions  which  arise  on  this  motion  are  import- 
ant in  themselves,  and  must  have,  in  any  result  to  which  I  may 
come,  a  strong  bearing  on  the  rights  of  the  parties ;  I  feci  it  my 
duty,  therefore,  to  state  fully  the  grounds  of  my  opinion. 

The  injunction  was  granted  upon  the  case  made  by  the  bill 
alone.    By  that,  the  complainant  and  William  Johnson,  junior, 
vere  stated  to  be  partners  in  the  manufacture  of  leather,  and  to 
have  been  so  from  some  time  in  May,  1833:  that  they  were  to 
share  equally  in  the  profits  and  losses  of  the  business,  and  Imd 
iucuned  a  large  amount  of  debts,  which  were  entitled  to  be  first 
paid  out  of  the  partnership  property.     The  bill  further  charged, 
that  one  of  the  partners,  William  Johnson,  junior,  had  become 
largely  indebted  on  his  private  account ;  had  possessed  himself 
wrongfully  of  the  paitnersliip  effects,  and  in  his  own  name  con- 
fessed judgments  for  a  large  amount  to  certain  persons,  and 
among  the  rest  to  Stoutenburgh,  Day  and  Co. ;  upon  which  ex- 
^utioos  were  issued,  and  the  property  of  the  firm  advertised  by 
the  sheriff  for  sale  within  two  days  from  the  time  of  piesenting 
the  bill ;  and  that  a  large  proportion  of  said  judgments  were  for 
llie  individual  debts  of  Johnson,  and  in  no  way  connected  with 
the  said  partnership. 

I'pon  this  outline  of  facts,  verified  by  the  complainant,  the 

injunction  was  issued,  and  as  I  still  think,  properly.     The  case 

presented  a  strong  claim  for  the  interference  of  the  court.     The 

partnership  was  siip[)osdH  to  be  one  of  an  ordinary  character ;  and 

the  rule  is  well  settled  that  in  equity  the  creditors  of  a  partner- 
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ship  have  a  righl  to  be  paid  first  out  of  partnership  property,  in 
preference  to  those  of  the  individual  partners.  The  complainant 
also  had  a  clear  interest  in  insisting  that  the  property  of  the  firm 
should  not  go  to  discharge  the  debts  of  his  copartner,  nnUl  all 
the  demands  against  the  firm  were  satisfied.  After  the  debts  of  a 
firm  are  satisfied,  tlie  residue  of  the  property  belongs  to  the  indi- 
vidual partners,  and  can  then,  and  then  only,  be  applied  to  riie 
payment  of  their  individual  creditors.  This  principle  wiM  be 
found  fully  recognized  in  the  case  of  Taylor  v.  Fields,  4  Ves. 
396 ;  and  in  the  case  of  Deveaii  v.  Fowler ^  2  Paige,  402.^ A 
question  has  indeed  been  made,  whether  an  injunction  ought  to 
issue  to  stay  an  execution  at  law  against  one  of  the  partners  from 
selling  the  partnership  property,  for  the  reason,  that  rach  sale 
could  only  reach  the  interest  of  such  partner,  which  must  o< 
course  be  in  the  residue,  after  discharging  all  the  partnership 
debts :  in  other  words,  because  the  sale  could  only  place  the 
purchaser,  as  to  the  property,  in  the  same  situation  that  the  de- 
fendant in  the  execution  was  prior  to  such  sale.  Chancellor 
Kent,  in  the  case  of  Moody  v.  A.  and  H.  Payne,  2  Jolms,  CA. 
Rep.  548,  refused  to  interfere  in  such  case ;  but  in  1  Siorj^s 
Equity,  628,  it  will  be  seen,  that  learned  author  reviews  this 
decision,  and  takes  the  opposite  side  of  the  (fucstion,  insistiDg 
that  it  id  a  proper  case  for  injunction.  His  reasoning  is  very 
strong,  especially  as  applicable  to  personal  property.  He  says 
"  It  may  be  extremely  difiicult  to  follow  the  property  into  the 
hands  of  various  vendees ;  and  their  lien  may  perhaps  be  dis- 
placed, or  other  equities  arise  by  intei mediate  bona  fide  sales  of 
the  property  by  the  vendees,  or  purchasers  without  notice ;  and 
the  partners  jnay  have  to  sustain  all  the  chances  of  any  super* 
vening  insolvencies  of  the  inmiediate  vendees."  For  these  rea- 
sons, to  prevent  multiplicity  of  suits  and  irreparable  mischie6| 
lie  is  in  favor  of  restraining  the  sale  altogether.  When  such 
men  difTer,  it  is  indeed  ditficult  to  decide ;  though  I  confess  the 
reasoning  of  justice  Story,  as  applied  to  the  case  of  chattels,  ap- 
pears to  me  extremely  forcible  and  just!^  In  the  very  case  Dow 
under  consideration,  to  allow  the  sheriff  to  go  on  and  sell  every 
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Ude  of  leather  to  diflerent  persons,  would  render  it  utterly  im- 
possible for  the  partnership  creditors  to  get  at  their  rights.     But 
(his  question  need  not  be  decided  here,  as  the  defendants  pro- 
ceed on  different  grounds,  and  claim  the  right  of  selling  this 
property  freed  from  the  partnership  debts. 

Stoulenburgh,  Day  and  Co.  have  answered  the  bill,  and  by 
that  answer  they  state,  that  although  they  reside  and  carry  on 
busioeas  in  the  same  place,  and  have  had  for  many  years  past 
considerable  business  with  William  Johnson,  junior,  they  never 
knew  or  heard  of  the  said  partnership  until  the  complainant  filed 
his  bill  in  this  cause.  They  state  many  matters,  but  those  which 
tie  important  are,  that  the  said  partnership  was  not  public  or 
known  ;  that  the  complainant  kept  it  a  secret ;  and  particularly, 
that  the  business  was  conducted  in  the  individual  name  of  Wil- 
liam  Johnson^  junior. 

This  places  the  whole  case  in  a  new  aspect ;  and  it  will  be 
seen  that,  upon  well  settled  principles  of  law,  a  very  diflerent 
nde  obtains  iri  silent  from  that  in  open  partnerships  :  I  mean  as 
respects  the  public.    If  men  carry  on  business  without  any  con- 
cealment as  partners,  they  are  dealt  with  accordingly,  and  cred- 
itors understand  to  whom  and  upon  what  property  they  give 
their  credit;  but  to  allow  a  silent,  unknown  partner,  the  right  of 
rising  up  at  any  time  and  embarrassing  the  claims  of  others, 
would  work  manifest  injustice.     There  would  be  no  safety  in 
business  if  this  might  be  done.    Aftei  dealing  with  a  man  under 
the  idea  that  he  was  carrying  on  business  on  his  own  account, 
and  prosecuting  demands  to  judgment  and  execution,  if  a  secret 
partner  may  then,  for  the  first,  announce  the  fact  of  his  being  a 
member  of  the  firm,  and  claim  all  the  rights  of  an  open  partner, 
there  would  be  no  security  in  trade.     At  law  the  visible  partner, 
if  sued  alone,  cannot  plead  in  abatement  that  he  has  a  dormant 
partner;  and  a  creditor  may,  at  his  election,  sue  either  the  visi- 
ble partner  alone,  or  join  any  latent  partner  he  may  discover. 
Hodgkinson  expartCj  19  Vesey,  294;    Norfolk  exparte,  19 
Vesef/j  456;   De  Mautort  v.   Saunders,  20  English   Com. 

Law,  410;    Hamper  exparte,  17  Vesey,  410;   Lay^oti  ex- 
23 
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parte^  6  Vesey^  438  ;  Mullet  v.  Hook^  22  English  Com.  Law, 
259. 

The  ease  of  Lord  v.  Baldwin,  cited  on  the  argument  from 
6  Pickering^s  Rep.  348,  reported  in  7  American  Cam,  Law 
Rep,  235,  is  a  very  strong  case  on  this  whole  subject,  and  the 
reasoning  of  chief  justice  Parker  is  most  satisfactory.     The  pro- 
ceeding was  in  attachment,  and  therefore  reached  the  property 
at  once ;  and  the  court,  altliough  they  fully  recognized  the  rule 
in  open  partnerships  that  the  creditors  of  the  firm  must  be  first 
paid,  denied  any  such  rule  in  the  case  of  dormant  partners. 
The  true  principle  is,  in  my  opinion,  laid  down  in  that  case ', 
that  those  funds  shall  be  liable  on  which  the  credit  is  given.    Id 
an  opeik  firm,  the  credit  is  given  to  the  firm  and  to  the  goods 
they  are  possessed  of,  and  a  partnership  creditor  shall  be  first 
paid  out  of  them  ;  but  if  the  partner  be  unknown,  the  ciedit  is 
given  to  the  visible  partner  only,  and  the  goods  in  his  possessioi 
are  supposed  to  be  his  own,  and  in  such  case  the  discovery  oUt 
such  latent  partner  cannot  give  any  preference  to  a  partnership^ 
creditor.     As  between  the  partners  themselves,  I  see  no  reasoL-V 
to  make  any  distinction  in  their  rights,  whetlier  any  are  dormao^^ 
or  not ;  but  as  to  the  public,  it  is  not  only  highly  proper,  hi 
necessary  to  prevent  injustice  towards  creditors,  that  this  diffe 
ence  should  be  observed.     The  case  of  French  v.  Chase^  r 
6  Greejileaf,  166,  is  still  stronger.     It  was  there  held,  that  lW^^ 
prior  right  of  a  partnership  creditor  to  be  paid  out  of  the  comm  ^c» 
property  in  preference  to  a  separate  creditor  of  either  of  the  pamit- 
ners,  does  not  exist  in  the  case  of  a  dormant  partnership.     Upon 
a  careful  examination  of  the  cases  on  this  subject,  as  welltf 
from  their  reason  and  propriety,  I  am  clearly  of  opinion  thatch^ 
execution  creditor  has  his  remedy  complete  against  all  the  eflbcti 
of  the  visible  partner,  and  all  the  effects  which  belong  to  hioi 
and  his  dormant  partner  as  partners,  and  that  it  makes  no  diSb- 
ence  whether  the  debt  was  contracted  by  the  debtor  on  partnec- 
ship  account  or  on  his  individual  account. 

The  cases  cited  arose  on  disputes  between  creditors ;  but  in  the 
case  before  me,  the  complainant,  who  asks  the  ud  of  the  oouit. 
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« 

'^  himself  the  dormant  partner  ;  and  surely,  if  creditors  cannot 
^aim  the  appropriation  of  partnership  effects  for  payment  of  their 
^mands  first,  there  is  less  reason  for  doing  so  at  the  iudtance  of 
the  silent  and  unknown  partner.     The  step  is  voluntary  with 
him.     He  chose  to  place  himself  in  this  position,  and  it  is  far 
more  jimI  that  be  should  suffer  by  it  (however  much  that  is  to  be 
regretted)  than  innocent  traders  who  have  been  kept  in  the  dark 
as  to  the  true  condition  of  things  by  his  act.     Upon  the  creditors 
of  the  firm,  there  is  no  other  hardship  than  that  which  occurs 
contiiiually  when  one  creditor  is  preferred  by  his  debtor  over  an- 
other.    The  law  authorizes  this  prcfetencc  if  obtained  by  way  of 
judgment,  and  it  is  practiced  every  day.     Had  there  been  no 
partnership,  they  must  have  been  postponed  in  their  demands  by 
<boae  judgments  and  executions ;  and  there  is  no  good  reason 
vrhy  the  discovery  of  a  partner  at  this  late  day,  should,  in  jus- 
tice  and  equity,  change  the  rights  or  remedies  of  any  of  tlie 
ereditora. 

Bui  it  is  said  by  the  counsel  of  the  complainant,  that  the  court 
cannot  rely  on  the  defendants'  answer  to  make  out  this  partner- 
ship as  dormant  and  unknown  to  them ;  that  this  is  not  matter 
responsive  to  the  bill,  but  new,  and  must  be  proved.     I  am  refer- 
red on  ibis  point  to  the  case  of  Rodgers  and  others  v.  Rodgers 
€jnd  others,  in  I  Paige,  426.     There  the  fraud  on  which  the 
equity  rested  was  not  slated  to  be  in  the  knowledge  of  the  defen- 
liants ;  they  were  representatives  of  tlie  party  charged  with  the 
fraud,  and  they  answered  only  as  to  their  knowledge  and  belief, 
la  this  case  the  matters  staled  in  the  answer  are  within  the 
knowledge  of  the  defendants.     The  answer  may  indeed  be  said 
to  be  a  response  to  the  bill.     The  existence  of  the  partnership  is 
charged  in  the  bill,  but  of  what  character  is  not  stated,  nor  even 
that  any  publicity  was  ever  given  to  it.     The  answer  meets  this- 
charge,  by  declaring  that  the  first  they  ever  heard  of  any  partner- 
ship was  by  the  bill,  and  by  denying  that  they  fiad  themselves 
any  knowledge  of  it  whatever.     There  is  a  very  important  fact 
.stated  in  the  bill  and  repealed  in  the  answer,  that  the  business 
was  conducted  in  the  name  of  WUliaffi  Johnson,  junior,  one 
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of  the  partners.  In  one  case,  cited  from  7  American  Conv 
Law  Rep.  234,  it  was  held  that  every  partner  was  to  be  con 
sidered  as  dormant,  unless  his  name  was  mentioned  in  the  firn 
or  embraced  under  general  terms  as  the  name  of  one  of  the  firm 
Without  going  the  length  of  that  case,  the  fact  that  the  businea 
was  conducted  in  the  name  of  one  of  the  partners,  without  evei 
the  addition  of  the  word  "  company,"  is  a  strong  corroboration  o 
the  facts  stated  in  the  answer,  and  was  in  an  especial  nianne 
calculated  to  blind  the  eyes  of  the  public. 

This  judgment  was  obtained  in  February,  1838,  and  the  d€ 
fendants'  amended  answer  was  filed  in  August  last,  since  whici 
time  no  depositions  have  been  taken,  nor  any  steps  to  bring  th 
cause  to  a  hearing.  The  power  of  dissolving  injunctions,  as  wel 
as  that  of  granting  them,  n)ust  rest,  necessarily,  much  in  th 
discretion  of  the  court,  and  should  be  exercised  in  such  way  a 
to  prevent  the  restraints  by  injunction  from  working  unnecem 
ry  delay  and  injustice  to  parties.  Entertaining  no  doubt,  froi 
the  whole  case,  of  the  truth  of  the  answer  in  this  important  pa 
ticular,  and  after  carefully  examining  the  charges  made  in  tti 
bill,  and  believing  the  law  of  the  case  to  be  with  the  defendant 
I  cannot  think  it  right  to  continue  this  injunction  until  the  a 
counts  between  these  partners  are  settled.  They  have  acquire 
a  preference  by  their  executions  at  law,  which,  after  a  full  hea 
ing,  [  believe  them  entitled  to.  The  answer  meets  the  equity 
the  bill.  Tn  addition,  the  answer  of  William  Johnson,  junic 
l\SLS  been  read  by  both  the  parties  on  the  argument,  in  which  1 
states,  that  the  partnership  was  designedly  carried  on  in  h 
name  to  prevent  the  public  from  knowing  that  the  complaina/ 
had  any  interest  in  it ;  and  that  the  connection  was  a  matte 
entirely  between  themselves,  and  unknown,  as  he  believes,  t 
any  of  the  dealers  and  creditors  of  the  firm. 

An  exception  was  taken  on  the  argument  to  the  judgments  < 
Stoutenburgh,  Day  and  Co.  They  are  not  charged  in  the  bi 
to  be  fraudulent,  nor  is  there  any  thing  in  the  case  to  show  thei 
to  be  so.  How  far  they  are  liable  to  exceptions  from  irregularit; 
it  is  not  the  province  of  this  court  to  decide.     If  any  objectic 
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B  to  be  made  to  them  od  that  account,  the  court  in  which  they 
were  entered  is  the  proper  tribunal  in  which  to  seek  the  ledrcss. 

The  injunction  must,  therefore,  be  dissolved,  so  far  as  it  slays 
proceedings  on  the  two  executions  at  law  in  fevor  of  Stouten- 
burgh,  Day  and  Ck).,  with  costs.  The  receivers  will  be  directed 
to  restore  to  the  sherifTthe  property  taken  from  him  on  which  he 
bad  levied,  upon  being  legally  discharged  and  receipted  for  the 
s&me ;  and  the  sheriflT  will  restore  to  the  receivers  any  surplus 
in  bis  hands,  after  satisfying  those  executions.  As  there  will,  in 
this  case,  remain  other  property  in  the  hands  of  the  receivers, 
and  they  will  have  further  duties  to  perform,  any  additional  or- 
der respecting  them  is  unnecessary.  Being  the  officers  of  the 
court,  they  are  at  all  times  entitled  to,  and  must  receive,  its  ad- 
vice and  protection. 
lojuoctioQ  dissolved. 


Charles  Oakley  v.  The  President,  Directors  and  Company 

of  the  Paterson  Bank. 

^  t  jvooeeding  against  a  company,  under  the  sixth  section  of  the  act  en. 
titled  **An  act  to  prevent  frauds  by  incorporated  companies,**  passed  Fobru- 
Vy  l$Ui,  1829,  the  great  and  primary  fact  to  be  ascertained,  is  the  insol. 
Viaey  of  the  company.  That  Uyi  at  the  foundation  of  the  whole  proceed, 
isf,  and  unlaw  satisfactorily  made  oat,  the  court  has  no  right  to  inter- 

*^  provinons  of  the  seventh  section  of  the  act,  are  not  to  be  understood  as 
titrictiiig  the  court  to  any  particular  mode  of  proof  in  ascertaining  the 
imolvency  of  a  bank,  but  as  superadding  certain  tests  which  shall  in  all 
eisai  eonatitote  fbll  evidence  of  such  insolvency. 

A  bilk  may  be  insolvent,  without  any  of  the  events  happening  which  are 
itiied  in  the  seventh  section  of  the  act ;  and  although  some  of  those  marks 
of  insolvency  may  have  occurred,  yet  the  bank  may,  upon  further  proof, 
be  ihown  to  be  sound  and  safe. 

"^  court  may  act  upon  tlie  tests  given  in  this  section,  or  they  may  go  farther 
Ud  look  beyond  them,  if  they  see  reason  to  do  so,  in  coming  to  a  satisfi^. 
tory  conclusion  as  to  the  solvency  or  insolvency  of  the  company. 

A  bank  without  funds  for  the  redemption  of  its  notes,  and  depending  on  indi. 
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vidua]  resoarcea  and  exertions  to  provide  funds  for  the  redemption  of  i 
notes,  rather  than  upon  the  immediate  ability  of  the  institation  itself, 
insolvent  within  the  true  intent  and  moaning  of  the  act. 
The  act  requires  that  the  bank  should  be  at  all  times  prepared  to  discharge  i 
demands  presented  for  payment ;  and  it  can  never  be  freed  from  the  char| 
of  insolvency  upon  any  supposed  ability  of  realizing  from  its  means  enoti( 
to  pay  its  debts  at  a  future  day. 

The  act  entitled  "An  act  to  restrict  the  circulation  and  discounts  of  the  Pati 
son  Bank,  for  the  time  being,*^  passed  February  1st,  1838,  did  not  ezem 
that  bank  from  the  operation  of  the  general  act  of  February  16th,  1829. 

The  authority  of  appointing  receivers  of  an  incorporated  company,  under  t 
act  of  February  16th,  1829,  is  a  delicate  one,  and  should  bo  cautiously  ex< 
cised.  It  by  no  means  follows,  that,  because  an  injunction  is  granted,  i 
ceivers  should  be  appointed. 

That  one  of  the  directors  is  indebted  to  the  bank ;  that  he  is  security  for  1 
son,  who  was  formerly  cashier,  and  that  he  is  using  means  to  avoid  respc 
flibility  in  that  respect,  and  that  there  is  division  and  discord  in  the  board 
directors,  affords  no  just  ground  for  divesting  the  board  of  the  property  a 
vesting  it  in  receivers. 

In  the  appointment  of  receivers,  the  court  will  not  rest  upon  affidavits  statin 
as  matters  of  belief,  that  great  frauds  have  been  committed  against  the  ban 
without  stating  by  whom  committed,  or  in  what  those  frauds  consist. 

Under  the  statute,  the  complainant  may,  upon  any  new  state  of  facte,  reni 
his  application  for  the  appointment  of  receivers. 

On  the  18th  of  February,  1839,  Charles  Oakley  filed  li 
bill  of  complaint  against  the  President,  Directors  and  Coin|mi 
of  the  Paterson  Bank,  for  an  injunction  and  the  appointment 
receivers,  under  the  act,  entitled,  ^'An  act  to  prevent  frauds " 
incorporated  companies,"  passed  February  16th,  1829.  The  l> 
after  referring  to  the  act  of  incorporation,  and  the  several  ott 
acts  relating  to  the  bank,  and  stating  generally  the  time  m, 
mode  of  its  going  into  operation  and  transacting  its  busine 
charges  that  the  principal  part  of  the  capitcd  of  the  bank  b 
been  lost  by  enormous  loans  to  Benjamin  Rathbun,  of  BuflTa. 
that  about  twenty-seven  thousand  dollars  had  been  loaned 
L.  S.  R.,  the  late  cashier,  without  the  knowledge  of  the  bo9 
^  an  agent  of  Rathbun,  which  was  to  have  been  secured  by 
assignment  from  Rathbun  to  certain  of  his  creditors;  but  thai  i 
claim  of  the  bank  for  that  sum  was  contested,  on  the  groU 
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that  the  late  cashier  had  taken  usurious  interest  That  L.  S.  R., 
the  late  cashier,  had  given  bond  as  cashier  in  five  thousand  dol- 
lars, with  A<  R.,  hb  father,  as  security ;  which  bond  was  in  the 
hands  of  D.  K.  A.,  one  of  the  directors  of  said  bank.  That  the 
circulation  of  the  bank  had  been  reduced  to  two  thousand  five 
hundred  dollars.  That  the  bank  claims  a  large  amount  against 
said  A.  R.,  who  is  one  of  the  directors ;  and  that  said  A.  R.  is 
endeavoring  to  obtain  from  the  board  of  directors  an  order  for  the 
sale  of  all  the  claims  of  the  bank  against  Rathbun,  amounting 
to  ninety^eight  thousand  dollars,  for  the  inadequate  sum  of  two 
thousand  dollars,  in  order  that  the  said  A.  R.  may  be  relieved 
from  his  liability  as  security  on  said  bond  of  L.  S.  R.,  the  late 
cashier^  That  there  are  no  funds  in  the  bank  to  meet  the  bills 
of  the  bank.  That  on  the  18th  or  19th  of  February,  1839,  bills 
of  said  bank  were  presented  at  the  counter  of  the  bank,  to  the 
president,  who  was  acting  as  clerk,  in  the  presence  of  the  cash- 
ier, and  payment  thereof  demanded,  within  the  usual  and  proper 
hours  of  business ;  and  that  payment  thereof  was  then  and 
there  refused,  the  president  answering  that  they  had  no  funds. 
That  the  bank  then  stopped  payment,  and  have  not  since  that 
time  paid  any  of  their  bills,  although  they  have  been  frequently 
presented  for  payment.  That  the  bank  has  refused  to  redeem 
the  same  in  any  way ;  and  that  there  are  no  assets  of  the  bank 
fitom  which  oooney  to  any  amount  can  be  realized,  except  from 
the  said  claims  against  Rathbun  and  A.  R. ;  and  that  com- 
plaioaot  is  a  large  stockholder.  The  bill  prays  an  injunction, 
and  the  appoirUment  of  receivers  for  the  purposes  specified  in  the 
act 

All  the  material  charges  of  the  bill,  excepting  that  the  bank 
had  refused  to  redeem  its  bills  and  bad  slopped  payment,  and 
that  complainant  is  a  stockholder,  are  made  upon  the  informa- 
tion and  belief  of  the  complainant  The  bill  is  accompanied  by 
an  affidavit  of  the  complainant  in  the  usual  form,  and  also  by 
an  affidavit  of  the  cashier  of  the  bank,  stating  tliat  the  bank 
had  refused  to  redeem  its  bills  when  pressiited  at  the  counter  and 
payment  demanded  during  the  usual  hours  of  business,  the  presi- 
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dent  saying  they  had  no  funds,  and  that  the  funds  of  the  bank 
are  exhausted. 

Upon  filing  the  bill,  an  injunction  was  issued,  as  prayed  for. 
The  cause  came  on  for  hearing  on  the  14th  of  March,  od  the  ap- 
plication for  the  appointment  of  receivers,  and  also  upon  a  mo- 
tion, on  the  part  of  the  defendants,  to  dissolve  (he  injunction. 
It  appears  that  aflSdavits  were  taken  and  used  on  the  argument, 
but  the  affidavits  are  not  on  file,  nor  does  it  appear  whether  they 
were  taken  exparte  or  upon  notice,  or  in  pursuance  of  an  order  of 
the  chancellor.  The  opinion  was  delivered  on  the  18th  oT 
March,  1839. 

A,  S.  Pennijigton-  and  E.  VanarsdcUe,  for  complainant 

Dickerson  and  /.  H,  Williamson^  for  defendants^ 

The  Chancellor.  This  is  a  proceeding  under  the  act,  en- 
titled, ^'An  act  to  prevent  frauds  by  incorporated  companieB,*^ 
passed  16th  of  February,  1829. 

No  question  am  be  raised  as  to  the  general  powers  of  the  coud 
to  interfere  with  corporations,  for  the  whole  structure  of  the  biC 
confines  it  to  a  case  under  the  statute,  and  the  jurisdiction  of  thi 
court  must,  therefore,  be  derived  from  that  source  alone. 

The  sixth  section  of  the  said  act  authorizes  the  chancellor 
whenever  any  incorporated  company  shall  become  insolventy  up 
on  the  application  of  either  a  creditor  or  stockholder,  to  restnuD 
by  injunction  such  company  from  the  further  exercise  of  any  of 
the  privileges  or  franchises  granted  by  its  charter.  The  great 
and  primary  fact  to  be  ascertained,  is  the  insolvency  of  the  com- 
pany. That  lays  at  the  foundation  of  the  whole  proceeding, 
and  unless  satisfactorily  made  out,  the  court  has  no  right  to  in- 
terpose. I  do  not  understand  the  provisions  of  the  seventh  sectioa 
of  the  act,  as  restricting  the  court  (o  any  particular  mode  of  prooi^ 
in  ascertaining  this  important  fact  in  the  case  of  a  bank,  but  as 
superadding  certain  tests,  which  shall  in  all  cases  constitute  full 
evidence  of  such  insolvency.     It  was  seen  that  in  the  case  of  a 
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bank,  it  might  be  very  difficult  to  obtain  such  a  knowledge  of  its 
affairs  as  to  enable  the  court  to  say  whether  it  was  actually  insol- 
vent or  not ;  it  was,  therefore,  thought  expedient  explicitly  to 
state  what  kind  of  proof  should  be  deemed  sufficient  for  thai 
purpose. 

A  bank  may  be  insolvent  without  any  of  the  events  happening 
which  are  stated  in  the  seventh  section  ;  and,  although  some  of 
those  marks  of  insolvency  may  have  occurred,  yet  the  bank  may, 
upon  further  proof,  be  shown  to  be  sound  and  safe.  The  court 
may  act  upon  the  tests  given  in  this  section,  or  they  may  go  fur- 
ther and  look  beyond  them,  if  they  see  reason  to  do  so,  in  coming 
to  a  satisfactoiy  conclusion  as  to  the  solvency  or  insolvency  of  the 
company. 

[n  the  present  case,  there  is  abundant  reason  for  declaring  this 
company  insolvent  within  the  meaning  of  this  act,  as  well  upon 
the  tests  given  in  the  seventh  section,  as  upon  the  whole  case  dis- 
closed by  the  evidence.  By  the  oath  of  the  cashier  affixed  to  the 
bill,  he  declares  the  funds  of  the  bank  to  be  exhausted,  and  that 
they  have  had  no  funds  since  the  I9th  of  February  last.  The 
bank  has  refused  recently,  in  two  or  three  instances,  to  pay  its 
notes  when  presented.  It  is  said,  however,  that  as  one  of  the 
directors  bad  promised  to  furnish  private  funds  for  the  redemption 
of  the  notes  of  the  bank,  some  others  of  the  directors,  to  try 
whether  be  had  done  so,  embraced  an  opportunity  when  he  was 
in  the  bank  to  have  these  bills  presented  by  a  third  person.  This 
being  a  stratagem  to  ascertain  another  fact,  might  with  propriety 
be  disregarded,  as  not  being  such  a  presentation  and  refusal  as  is 
contemplated  by  the  act  But  going  behind  the  form  of  the 
transaction,  it  discloses  a  state  of  things  which  proves  beyond  all 
doubt  that  the  bank  was  without  funds,  and  depending  entirely  on 
the  private  funds  of  the  directors.  It  is  plain  that  the  directors 
have  been  in  the  habit  of  depending  more  on  their  individual 
resources  and  exertions  to  provide  funds  for  the  redemption  of 
the  notes  of  the  bank,  than  upon  the  immediate  ability  of  the 
institution  itself.  But  for  these  exertions,  it  must  have  long  since 
ceased  to  pay,  and  been  put  an  end  to.  That  a  bank  thus  cir- 
24 
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mvpi^fijf£fid  ia  insolveot  ,witbin  the  true. intent  and  weaning. of 
the.  act,  I  entertain  no  doubt  Every  provision  in  the  act  calb 
)6or  the  hank  being  at  all  times  prepared  to  discbaige  all  demai^ 
presented  for  payment ;  and  it  can  never  be  freed  fipom  tbe 
charge  of  insolvency  upn  any  supposed  ability  of  realising 
from  its  means  enough  to  pay  its  debts  at  a  future  day. 

It  is  insisted,  however,  in  this  case,  that  by  the  act  of  tip 
1st  of  February,  1838,  this  particular  bank  was  placed  in  a  di& 
ferent  position  from  other  institutions,  and  exempt  fiom  the  ope» 
ration  of  the  act  on  which  this  suit  is  founded.  T  do  not  so  con- 
sider it.  There  is  nothing  in  the  title  or  preamble,  or  in  the 
enacting  clause^  that  can  lead  to  such  a  conclusion.  The  re- 
turns made  to  the  governor  by  the  different  banks  in  this  statei 
under  a  particular  law,  at  a  time  of  great  depression  and  alarm 
in  the  money  market,  opened  to  the  public  the  true  condition  of 
the  banks,  and  among  others  of  the  Paterson  bank.  It  was 
seen  that  their  fiinds  were  locked  up.  And  to  avoid  embar" 
rassment  to  the  public,  the  sole  design  of  the  act  was  to  prohibit 
further  issues  and  discounts.  So  far  as  it  went,  it  was  a  paftjf|i 
injunction  by  legislative  enactment,  and  cau'  never,  by  aoy 
foiced  construction,  have  been  intended,  to  prohibit  the  chanceUtf 
from  going  further,  in  case  the  company  came  within , the  scqpe 
of  the  former  acts  regulating  banking  corapaqies.  It  wpuld 
have  been  strange  indeed,  if  the  very  embarrassn^ents^pf  a  com- 
pany, as  shown  by  the  exhibit  they  made,  shoi^ld  have  induced 
the  legislature  to  exempt  them,  by  a  particular  apt,  from  the  op- 
eration of  a  law,  the  object  of  which  is  to  guard  the  puUio 
against.injviries  aBisingfrom  their  insolv^ency. 

This  company  must,  therefore,  staled,  in  iny  judgment,  as  all 
other  companies,  no  way  relieved  by  the  act  of  .1838  from  t)o» 
operation  of  the  general  act  under  which  this  suit  was  ioiUtuted; 
and,  by  the  evidence,  it  is  shown  to  be  insolveot  within  the 
true  intent  and  meaning  of  that  act. 

I  am  now  moved,  under  the  eighth  section  of  the  afon^said 
act,  to  appoint  receivers  to  lake  charge  of  Uie  effects  and  .wind 
up.the  con<?i)rn0  o£  .Ihis  h^jok.    This  I  Biffk  authonxf^  to^  ''if 
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i«  circomBtances  of  the  case  and  ttie  ende  of  jontice  reqcnre  it.* 
'bis  aathoricy  is  a  delicate  one  to  be  exercised,  and  I  thought 
lopeTi  befiAe  doings  so,  to  bear  connsel,  and  to  be  possessed  of 
A  whole  case.  The  efieiDt  of  appointing  receivers  is  to  take  the 
operty  out  of  the  hands  andMntroI  of  those  persons  to  whom 
e  Stockholders  (and  in  the  present  situation  of  the  bank  they 
e  the  persons  principally- interested)  have  confided  it  After 
lebesi  reflection  io  my  power  to  bestow  on  the  sulject,  I  have 
>me  to  the  conclusion  that  receivers  ought  not  to  be  appointed. 
t  -by  no  means  follows,  that,  because  an  injunclion  is  granted^ 
scdverB  should  be  appointed.  They  are  independent  questions, 
ireumstances  may  call  for  the  suspension  of  the  opemtions  and 
38Uiess  of  a  bank,  while  the  directors  then  in  charge  of  its  afiairs 
lay  be  in  no  respect  implicated,  and  they  may  be  of  all  others 
le  best  calculated  to  wind  up  its  cokicelrns,  and  that  with  the 
MUit  expense  to  the  parties  in  interest. 

There  is  one  redeeming  feature  in  the  case  of  this  bank, 
rhich  hafl  made  a  strong  impression  on  my  mind  as  to  the  con- 
Inskm  I  ought  to  come  to.  When  Rathbun  feiled,  in  August, 
L836,  he  was  indebted  to  this  bank  in  ninety-eight  thousand  dol- 
lara,  and  the  circulation  of  the  bank  was  one  hundred  and  two 
thousand  nine  hundred  and  eighty-three  dollars.  The  directors 
Jien  went  to  work  to  pay  off  its  debts ;  and  in  November,  1837, 
leduced  the  amount  of  its  circulation  to  twelve  thousand  four 
hundred  and  seventy-four  dollars.  This  amount  was  then  in- 
creased, as  is  alleged,  under  the  influence  of  the  complainant, 
to  forty-six  thousand  seven  hundred  and  ninetyHhree  dollars. 
Since  that  time,  the  directors  have  gone  on  again  and  reduced 
the  circulation,  until  it  is  admitted  on  all  hands  to  amount  at  this 
time  only  to  about  two  thousand  five  hundred  dollars.  The 
-complainant  has  principally  paid  off  his  debt,  which  wna  large, 
and  I  find  no  charge  any  where  made  that  the  directors  have 
misapplied  any  of  the  funds.  They  appear,  on  the  contrary, 
fnm  the  results,  to  have  assiduously  exerted  themselves  to  pay 
«flf  the  debts  of  the  bank.    That  the  exorbitant  loans  to  Rath- 

faan  were  improvident,  and  brought  this  bank  into  great  embar- 
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raasmeDt,  cannoi  be  doubted ;  but  in  doing  justice  to  all  paitiei^  I 
feel  bound  to  declare  my  4X>nvictbn,  that  the  conduct  of  the  di- 
rectors since  that  event,  so  far  as  disclosed  by  the  evidence,  shows 
a  meritorious  deteiminatioa  to  maintain  the  credit  of  the  bank  at 
all  hazards.  Do  the  ends  of  justice,  under  such  circumstances, 
require,  either  for  the  interest  of  the  creditors  or  stockholders, 
that  they  should  be  displaced  and  other  persons  substituted  in 
their  stead  ?  Could  any  men  have  gone  further  in  liquidaUog 
the  demands  against  the  bank  ?  Have  they  done  else  with  the 
Ainds  than  apply  them  in  the  proper  manner  to  pay  the  debts? 
Could  they  have  done  more  to  realize  the  assets  of  the  institU'- 
Ition?  Judging  from  the  evidence,  I  am  bound  to  answer  all 
Ihese  questions  in  the  negative. 

But  it  is  said  that  Abraham  Reynolds,  one  of  the  directorSy  is 
indebted  to  this  bank ;  that  he  is  security  for  his  son,  who  was 
formerly  cashier,  and  that  he  is  using  means  to  avoid  his  re- 
sponsibility in  that  respect     This  he  denies  in  his  affidavit.    At 
most  he  is  but  one  of  the  directors ;  and  it  would  be  gdng  at 
great  way  without  evidence  to  suppose,  thai  a  majority  of  the 
directors,  and  those  largely  interested  in  the  stock,  were  uniting 
with  him  in  a  plan  to  defraud  the  company,  and  that,  toc^ 
against  their  interests.    It  is  also  said,  and  truly,  that  there 
is  division  and  discord  in  the  board  of  directors.    Is  this  any  just 
ground  for  divesting  the  whole  board  of  the  property?    How 
often,  if  such  ground  was  sustained,  would  the  interference 
of  the  court  be  sought?   The  majority,  in  all  such  cases,  must 
rule.    Every  man  who  takes  stock  in  a  company,  agrees  that 
such  shall  be  the  result.    I  cannot,  therefore,  make  this  alone  a 
foundation  for  interfering. 

In  some  of  the  affidavits,  it  is  stated,  as  the  belief  of  the  per- 
sons making  them,  that  great  frauds  have  been  committed  against 
the  bank ;  but  by  whom  committed,  or  in  what  these  frauds  con- 
sist, is  not  stated.    This  is  too  general  for  the  court  to  rest  upon. 

There  is  only  one  other  matter  to  which  I  will  advert,  as  a 
reason  urged  for  appointing  receivers ;  and  that  is,  the  proposed 
plan  for  sdliog  out  the  whole  claim  against  Bathbun  for  two 
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thousand  dollars.  This  may  or  may  not  be  a  wise  step,  accord- 
ing to  circumstances,  and  of  which  I  have  no  materials  up- 
on which  to  form  a  judgment  There  is  a  fact,  however,  con- 
nected with  this  matter,  worthy  of  being  stated,  viz :  that  while 
the  measure  has  been  broached  at  the  board,  it  has  not  yet  been 
adopled,  and  the  stockholders  have  been  consulted  on  the  sub- 
ject by  order  of  the  board.  This  does  not,  to  my  mind,  look 
like  a  designed  fraud. 

Upon  the  whole  case,  I  am  constrained  to  think,  that  in  the 
exercise  of  that  discretion  with  which  the  act  in  question  has  in- 
vested me,  this  case  does  not  call  for  the  appointment  of  receiv- 
ers upon  the  facts  as  at  present  disclosed  before  the  court,  and  I 
shall  accordingly  decline  making  such  appointment  As  to  the 
injunction,  that  must,  as  a  matter  of  course,  be  so  modified  as 
to  authorize  the  receipt  by  the  directors  of  the  dues  of  the  bank, 
and  the  payment  by  them  of  its  debts.  As  to  any  further  modi- 
fication, it  must  be  upon  notice.  It  will,  under  the  statute,  be 
in  the  power  of  the  complainant  upon  any  new  state  of  facts,  to 
apply  again  for  the  appointment  of  receivers,  which  I  hope  the 
prudence  and  correct  conduct  of  the  directors  will  give  no  just 
occamon  for.  The  question  of  costs  is  reserved. 
Order  accordingly. 
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Mart  Merwtn  and  others  v.  Isaac  Smith,  Sher^  and 

others. 

The  general  rale  is,  that  when  an  injunction  has  been  obtained  upon  the  com- 
plainant's affidavit  alone,  and  a  motion  is  made  by  the  de&ndant,  upon  filin| 
his  answer,  to  dissolve  the  injonction,  affidavits  cannot  be  read  upon  the  ar- 
gument of  the  motion  either  in  support  of  the  Inll  or  answer. 

The  role  admits  of  exceptions.  In  cases  of  waste,  affidavits  are  admisnble  in 
■apport  of  the  bill,  to  prove  acts  of  waste. 

Bat  affidavits  will  not  be  admitted  in  support  of  allegations  contained  fai  the 
bill,  and  not  expressly  denied  by  the  answer.  The  practice  of  thia  eomt  is 
in  conformity  with  the  rule  adopted  by  the  supreme  court  of  the  United 
States,  viz :  that  the  allegations  of  the  bill  will  be  taken  as  true  when  they  I 
are  not  met  and  denied  by  the  answer ;  and  if  the  answer  does  not  fbDj 
meet  the  case  disclosed  by  the  bill,  the  injunction  will  be  sustained. 

Where  new  matter  is  contained  in  the  answer,  not  responsive  to  the  bill,  whiek 
is  relied  upon  as  a  ground  for  setting  aside  the  injunction,  the  complainiBi 
may  read  affidavits  in  contradiction  of  such  new  matter. 

On  the  hearing  of  a  motion  to  dissolve  an  injunction,  upon  the  deftndantfi 
answer  to  the  bill,  the  charges  in  the  bill,  unless  met  bj  the  answ«r,  aie  to 
be  taken  as  trae,  and  the  allegations  in  the  answer  are  entitled  to  the 
same  credit. 

A  technical  denial  of  the  complainant'e  bill  will  not  in  all  eaiee  diiMlfe  kht 
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ion :  that  jnnit  mt  in  the  aound  diaozetion  of  tfae-eoart«  and  depend 
pecoliar  oharacter.and  oircumstanoea  of  each  caae. 

and  execution  creditors  of  a  defendant  in  ezecoiion,  whoee  pro- 
aa  been  sold  by  the  sheriff^  stand  in  a  position  which  fldly  entitles 

0  be  heard  upon  an  application  for  vriief  against  the  sheriff's  sale ; 
Mm  sale  Im  in  any  lespeot  illegal,  it  may  be  set  a«do  at  their  in- 

e  sheriff's  adyertisement,  aAer  specifying  sundry  parcels  of  land  to 

by  the  sheriff^  adds,  **  together  with  all  his  (the  defendant's)  other 

lAein  the  county  of  Atlantic,  of  which  a  more  particular  description 

fhren  on  the  day  of  sale,"  it  seems  that  the  advertisement  is  dsftot- 

1  iniuffioient  to  avU^orixe  the  sale  of  any  lands  except  those  specified 
idvvrtisement. 

eription,  by  which  the  property  may  be  known,  though  imperfect  in 
s  necessary. 

vtion  confided  to  the  sheriff  as  a  public  officer,  in  selling  property, 
»C  be  unnecessarily  or  hastily  interfered  with,  nor  without  the  chargee 
t  his  conduct)  being  sustained  by  indisputable  evidence.  A  sale  by 
t,  upon  execution,  in  one  parcel,  of  a  large  quantity  of  the  de&nd. 
eperty,  which  is  readily  susceptible  of  division,  can  never  be  justified 
ly  other  ground  than  as  being  the  best  mode  for  making  it  bring  the 
oney. 

7  may  be  so  circumstanced — one  part  so  dependent  on  the  other— «s 
lire  a  sale  in  largo  parcels ;  but  the  general  rule  is,  that  it  must  be 
difisrent  parcels  if  plainly  divisible. 

'  cannot  require  security  of  a  duly  authorized  agent  of  the  plaintiff 
ation,  for  the  performance  of  his  contract,  nor  can  he  refuse  the 
Och  agent  for  want  of  the  required  security. 

liae  of  the  sheriff's  discretion  must  be  a  legal  one,  and  so  controlled 
ork  no  injustice  or  oppression. 

may  refuse  to  take  the  bid  of  an  irresponsible  man,  or  of  any  one 
le  is  well  satisfied  that  the  sale  could  only  be  embarrassed  by 
i^it. 

was  an  injunctioQ  bill,  filed  on  the  10th  of  January, 
y  Mary  Merwin  and  James  B.  Longacre,  of  Philadel- 
id  Joseph  Moser  and  Andrew  Merwin,  of  Brooklyn,  in 
i  of  New- York,  against  the  sheriff  of  the  county  of  At- 
nd  seven  others,  purchasers  of  real  estate  at  a  sale  made 
uiid  sheriff  under  executions  against  Joseph  E.  West. 
1  cliarges^  that  on  the  19th  of  November,  1838,  Mary 
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MerwiQ  entered  up  in  the  inferior  court  of  common  pleas  of  the 
county  of  Atlantic,  a  judgment  against  Joseph  E.  West,  upon  a 
bond  with  warrant  of  attorney  to  confess  judgment,  conditiDO- 
ed  for  the  payment  of  six  thousand  dollars.    That  Longacre, 
Moser  and  Merwin,  the  other  complainants^  on  the  same  19th 
of  November,  entered  up  in  the  said  court  a  similar  judgment 
against  the  said  Joseph  E.  West,  upon  a  bond  given  to  them, 
conditioned  for  the  payment  of  nine  thousand  dollars :  and  that 
writs  of  fieri  facias  de  bonis  et  terris,  duly  issued  upon  each  of 
the  said  judgments  to  Isaac  Smith,  sheriff  of  the  said  county  of 
Atlantic,  by  virtue  whereof  the  complainants  acquired  a  lien 
upon  all  the  real  estate  of  the  said  West,  in  the  said  county; 
which  executions  still  remain  unsatisfied.     That  at  the  time  of 
the  delivery  of  the  said  executions  to  the  sheriflT,  there  were  io 
bis  hands  three  executions  issued  out  of  the  said  court  of  com- 
mon pleas,  upon  three  several  judgments  against  the  said  West, 
amounting  together  to  about  nine  hundred  and  fifty  dollars ;  and 
one  execution  issued  out  of  tlie  supreme  court  of  New-Jersey, 
upon  a  judgment  against  the  said  West,  for  about  two  thousand 
five  hundred  dollars — all  of  which  were  entitled  to  priority  over 
the  complainants'  executions.     That  the  sheriff,  by  virtue  of  the 
said  writs  of  execution,  or  some  of  them,  had  set  up  advertise- 
ments of  the  sale  of  West's  real  estate,  as  follows :  "  By  virtue 
of  sundry  writs  of  fieri  facias,  issued  out  of  the  court  of  common 
pleas  of  the  county  of  Atlantic,  will  be  exposed  to  sale  at  public 
vendue,  on  &c.,  at  &c.,  all  the  real  estate  of  Joseph  E.  West, 
viz :  No.  1 .  The  village  of  Catawba  and  improvement  whereon 
the  said  West  now  lives :"  and  after  thus  specifying  six  tracts, 
the  advertisement  concludes,  "  together  with  all  his  other  real 
estate  in  the  county  of  Atlantic,  a  more  particular  description  cS 
which  will  be  given  on  the  day  of  sale."    The  bill,  after  setting 
out  the  advertisement  at  length,  and  also  the  advertisement  in- 
serted in  the  newspaper,  which  is  similar  to  the  foregoing,  ex- 
cept that  it  states  that  the  property  was  to  be  sold  "  by  virtue  of 
executions  issued  out  of  the  common  pleas  of  the  county  of  At- 
lantic, and  out  of  the  supreme  courf* — states  that  the  sale 
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^tts  adjourned  from  time  to  time  until  t!ie  27th  of  Decemberj 
'639,  when  the  property  was  exposed  to  sale,  subject  to  certain 
Conditions,  which  are  set  forth  in  the  bill.     That  there  was  an- 
nexed to  the  said  conditions,  an  inventory  and  description  of  the 
real  estate  to  be  sold,  specifying  eleven  different  tracts  and  parcels 
of  land,  and  tliat  no  other  description  was  givch.     That  one  Jo- 
seph W.  Gaskill,  of  said  county,  attended  the  said  sale  as  the  agent 
of  the  complainants,  and  before  the  commencement  of  the  sale 
exhibited  to  the  shcrifT  his  written  power  of  attorney  for  that 
purpose,  duly  executed.   That  tract  No.  1  was  cried  off  to  Daniel 
E.  Estell,  for  six  hundred  and  ninety  dollars.     That  there  was 
upon  and  within  that  tract,  as  sold  by  the  sheriff,  a  saw-mill, 
eight  two-fitory  frame  dwelling-houses  and  lots  of  land,  a  large 
and  elegant  mansion-house  and  out-buildings  which  were  erected 
at  an  expense  exceeding  ten  thousand  dollars;  a  store-house, 
backsmith's  shop,  wheelwright's   shop,    lime-kiln,    Hme-house, 
landing,  two  wharves,    a  fishery,   a  grist-mill  seat  and  water 
power,  and  about  twelve  hundred  and  eighty  acres  of  land,,  in- 
cludiog  three  hundred  acres  of  timber  land.     That  at  the  time  of 
the  sale  the  tract  was  worth  at  least  twenty-five  tiiousand  dollars ; 
and  that  afiter  the  sale  the  purchaser  boasted  that  the  wood  alone 
upon  it  was  worth  sixteen  thousand  dollars.     The  bill  further 
charges,  Chat  the  other  ten  tracts  enumerated  in  the  sheriff's  in- 
ventory furnished  on  the  day  of  sale,  were  successively  sold  :  that 
the  description  of  said  tracts  was  defective ;  that  in  regard  to 
some  of  them,  the  persons  bidding  did  not  know  which  of  seve- 
Tal  diffeient  tracts  was  offered  for  sale ;  that  under  the  description 
of  fifty  iicres  on  Gravelly  Run,  and  three  hundred  and  fifty  acres 
on  the  head  of  Gravelly  Run,  the  sheriff  sold  all  the  claim  of  said 
West  io  all  the  cedar  swamp  on  Gravelly  Run,  for  twelve  hun- 
<lred  and  fifty  dollars ;  that  West  owned  no  separate  tracts  of 
cedar  swamp  on  Gravelly  Run,  but  that  the  tracts  so  sold  were 
part  of  an  entire  tract  of  six  thousand  acres ;  that  the  said  tracts 
^ere  sold  without  any  specification  of  metes  or  bounds,  or  desig- 
nating any  monuments  by  which  the  limits  thereof  could  be  as- 

cenaiued ;  and  that  since  tlie  sale  the  sheriff  has  run  ofT  and 
25 
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caused  to  be  surveyed  eight  hundred  acres  of  cedar  swamp,  b 
ing  a  part  of  said  tract  of  six  thousand  actes,  and  that  he 
about  to  execute  a  deed  therefor  ;  that  the  said  cedar  swamp 
valuable,  the  timber  on  a  single  acre,  in  some  parts  of  the  swam 
being  worth  more  than  was  bid  for  ihe  whole  tract. 

The  bill  further  charges,  that  Gaskill,  the  agent  of  the  coi: 

plainants,  was  the  highest  bidder  for  each  and  every  of  the  sa 

tracts ;  but  tliat  the  sheriijf,  although  Gaskill  was  a  freehold 

and  resident  of  the  county,  unlawfully  and  causelessly  refuse 

his  bid,  and  struck  the  property  off  to  others  who  were  not  tl 

highest  bidders.    That  the  title  to  the  land  sold  is  undisputed,  ai 

that  it  was  sold  free  of  incumbrances,  except  a  mortgage  of  si 

thousand  dollars  upon  the  Catawba  tract.      That  the  who 

amount  of  said  sales  was  about  three  thousand  four  hundred  ac 

forty  dollars,  insufTicient  to  satisfy  the  sheriff's  fees  and  the  ex 

cutions  prior  to  the  complainants',  under  which  the  sale  was  pr 

tended  to  be  made.     That  the  residue  of  West's  real  estate  w) 

of  little  value ;  and  that  if  the  sheriff's  sales  were  carried  ini 

effect,  the  plaintiffs'  executions  would  be  utterly  defeated.    Thi 

the  Catawba  tract  was  susceptible  of  division  into  a  variety 

lots  and  parcels,  marked  by  distinct  and  obvious  bounds ;  ai 

that  a  small  part  of  it,  if  fairly  sold  in  separate  parcels,  wou 

have  been  suflicicnt  to  satisfy  all  the  executions  in  the  sherifl 

Iiands,  under  which  the  sale  was  pretended  to  be  made.     Th 

the  real  estate  sold  by  the  sheriff  was  wantonly  sacrificed  by  L 

illegal  conduct  in  conducting  said  sale  :  that  it  did  not  bring  oj 

tenth  of  its  value;  and  that  the  complainants,  through  th( 

agent,  were  willing  to  have  bid,  and  would  iiave  bid  but  for  tl 

illegal  conduct  of  the  sheriff,  the  whole  amount  of  the  incur 

brances  on  said  real  estate.     That  the  property  was  advertiB 

only  upon  the  executions  issued  out  of  the  common  pleas ;  th 

the  amount  of  said  executions  was  less  than  one  thousand  d< 

lars,  and  that  eight  of  the  said  tracts  were  sold  after  that  amou 

was  realized.     That  the  sheriff  intends  to  execute  deeds  pun 

ant  to  the  pretended  sale,  and  the  purchasers  are  about  to  tai 

possession. 
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The  bill  prays  that  the  sheriflf  may  be  restrained  from  exe- 
cutiDg  a  deed  to  any  of  the  purchasers ;  that  the  purchasers, 
(heir  servants  and  agents,  may  be  restrained  from  entering  upon 
or  taking  possession  of  any  part  of  tlie  premises  struck  off  to 
them  respectively  at  said  sale,  and  from  exercising  any  act  of 
ownership  over  the  same ;  that  the  sales  may  be  set  aside  as 
fraudulent  and  void ;  that  any  and  every  deed  made  under  .color 
of  said  sale  before  ttie  service  of  ihe  injunction,  may  be  delivered 
up  to  bo  cancelled,  and  the  purchasers  to  whom  such  deeds  have 
been  delivered  may  be  decreed  to  release  their  interest  in  the 
premises  acquired  under  the  sale,  with  covenants  of  warranty 
against  their  own  acts.  The  affidavit  of  two  of  the  complain- 
ants is  annexed  to  the  bill,  verifying  particularly  several  of  the 
material  charges  of  the  bill  as  true  of  their  own  knowlei^ge. 
On  filing  the  bill  an  injunction  was  granted  by  one  of  the  mas- 
ters of  the  court,  pursuant  to  the  prayer  of  the  bill. 

On  the  27th  of  February,  1839,  all  the  defendant?  filed  a 
joint  and  several  answer  to  the  complainants'  bill.  THe  answer 
states,  that  the  real  estate  of  West  was  lawfully  aivertised  by 
the  sheriflf,  under  the  writs  issued  both  out  of  the  aupreme  court 
and  common  pleas  of  Atlantic.  That  at  the  sale  a  more  partic- 
ular description  of  tlie  lands  was  given,  the  sberiff  having  pro- 
cured the  best  description  he  could  of  the  saive :  that  the  tracts 
were  so  described  that  thc^  could  readily  b^  distinguished ;  and 
that  the  said  tracts  were  severally  struck  off  to  die  highest  bii- 
ders.  That  Joseph  W.  Gaskill,  about  the  commencement  of  the 
sale,  exhibited  to  the  sheiiff  a  paper  [)urporting  to  be  a  [wwer  of 
attorney  from  the  complainants  and  ChaWes  P.  Moses  and  Wil- 
liam B.  Willis,  authorizing  said  Gaskitt  to  buy  at  said  sale  as 
their  agent,  but  whether  genuine  or  not  the  defendants  are  igno- 
rant ;  that  the  sheriff  read  the  paper,  and  stated  to  Gaskill  that 
the  persons  whose  names  were  subscribed  to  the  paper  were 
strangers  to  him  ;  that,  as  he  was  informed,  most  of  them  lived 
out  of  the  state,  and  that  he  could  not  take  GaskilPs  bid  under 
that  power  of  attorney  without  some  security  that  he  would  com- 
jdy  with  the  conditions  of  the  sale,  but  that  if  he  would  procure 
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proper  security  his  bid  would  be  received.  That  Gaskili  was  a  man 
of  little  or  no  estate,  real  or  personal ;  that  he  had  lately  failed,  had 
been  resident  in  the  county  of  Atlantic  but  a  short  time,  and  while 
there  had  been  employed  as  an  agent  of  West ;  that  he  was  not 
a  man  of  sufficient  property  to  answer  his  bid.     That  the  Ca- 
tawba tract  was  principally  pine  land,  most  of  which  had  been 
cut  off]  that  the  improvements  upon  it,  as  alleged  in  the  bill, 
were  either  entirely  fanciful,  or  were  but  of  little  value ;  that 
the  whole  was  subject  to  a  mortgage  of  six  thousand  dollars, 
upon  which  large  arrears  of  interest  were  due,  and  for  the  fore- 
closure of  which  a  bill  had  been  filed  and  was  then  depending 
in  this  court ;  and  that  at  the  time  of  the  sale  Gaskili  publicly 
proclaimed  that  he  held  a  lease  upon  said  premises  for  two  years. 
Tbat  the  Catawba  tract  sold  for  its  fair  value ;  if  sold  in  separate 
parcels  it  would  not  have  brought  so  much,  and  in  the  opinion 
of  tilt  sherilT  it  was  the  best  mode  of  scllin!?  the  tract ;  that  it 
ought  \o  have  been  sold  in  no  other  way,  and  that  at  the  time  of 
the  sale,  Joseph  W.  Gaskili,  the  agent  of  Joseph  E.  West,  re- 
quested thit  it  should  he  sold  altogether  and  as  one  tract.    That 
West's  cedar  swamp  on  Gravelly  Run  was  a  tract  well  known 
by  that  name,  the  limits  of  which  were  sufficiently  defined  by 
the  nature  of  the  swamp ;  the  cedars  growing  only  in  the  swampy 
ground,  so  that  the  outer  lines  of  the  swamp  are  visible  and  dis- 
tinct lines ;  that  it  vas  represented  by  West  as  consisting  of  two 
surveys,  one  made  foi  fifty  acres  and  the  other  for  three  hundred 
and  fifty  acres ;  that  it  was  olTered  by  the  sheriff  as  all  West's 
cedar  swamp  on  Gravelly  Run,  said  to  consist  of  two  tracts,  one 
containing  fifty  acres  more  or  less,  and  the  other  three  hundred 
and  fifty  acres  more  or  less,  and  struck  off  to  Treen  for  twelve 
hundred  and  fifty  dollars.     That  the  description  given  of  the 
property  at  the  sale  was  intelligible  and  understood  by  all  who 
attended  the  sale ;  that  the  title  was  in  doubt,  and  other  circum- 
stances affected  the  sale  of  the  svyamp  and  deterred  persons  from 
bidding  as  they  otherwise  would  have  done.     That  the  cedar 
swamp  sold  has  since  been  surveyed,  and  found  to  contain  be- 
tween seven  and  eight  hundred  acres ;  and  that  the  survey  so 
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^ade  contains  the  land  sold  by  the  sheriiT,  and  none  other, 
^hat  a  sufficient  and  intelligible  description  was  given  of  all  the 
^■^cts  sold ;  that  each  of  them  was  fairly  struck  off  to  the  high- 
est bidder ;  that  Gaskill  bid  for  none  of  the  tracts  except  the  first, 
^nd  that  he  was  not  the  highest  bidder  for  that.     That  the  sale 
^^as  conducted  by  the  sheriff  in  good  faith,  and  expressly  denies 
that  it  was  made  fraudulently  and  illegally  on  his  part.     The 
answer  further  states,  that  on  the  12th  day  of  January,  1839, 
at  twelve  o'clock,  noon,  the  purchasers  attended  at  the  time  and 
fiaee  specified  in  the  conditions  of  sale  for  the  deHvery  of  the 
deeifa,  and  that  between  the  hours  of  twelve  and  two  the  deeds 
were  delivered  to  the  several  purchasers  in  pursuance  of  the  sale, 
and  that  the  puichase  money  was  likewise  paid  on  that  day, 
prior  to  the  service  of  the  writ  of  injunction ;  that  the  purchasers 
are  now  in  possession  of  the  premises,  and  that  being  so  vested 
with  the  title  and  possession  the  injunction  cannot  divest  them 
of  the  same. 

The  answer  further  denies  all  fraud,  unfairness  or  illegality  in 
conducting  said  sale,  but  states  that  the  same  was  in  all  things 
fair,  legal  and  just ;  and  whether  the  sale  was  legal  and  vested 
the  title  in  the  grantees,  were  questions  of  law  which  could  be 
tried  in  a  court  of  law ;  and  that  the  complainants  should  be 
left  to  procure  their  redress  in  that  tribunal.  The  answer  was 
sworn  to  by  all  the  defendants,  in  the  usual  form. 

The  cause  was  heard  at  April  term,  1839,  upon  the  applica- 
tion of  the  defendants  to  dissolve  the  injunction  upon  the  answer 
of  tlie  defendants  to  the  complainants'  bill. 

Upon  the  hearing,  the  complainants'  counsel  offered  to  read 
io  evidence  certain  affidavits,  copies  of  which  had  been  served 
upon  the  defendants'  solicitor  six  days  before  the  hearing. 

Wilson^  for  defendants,  objected,  and  insisted  that  the  affida- 
vits could  not  be  read  in  contradiction  to  the  answer.  He  cited, 
Berkely  v.  Brymer,  9  Vesey,  365  ;  Norway  v.  Rowe,  19  Vesey, 
148 ;  Clapham  v.  White,  8  Vesey,  35 ;  Eden  on  Injunctions^ 
''9  •  Hodman  v.  Livingston^  1  John,  Ch.  Rep.  21 1 ;  East- 
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burn  et  al.  v.  Kirkj  1  76irf,  444 ;  Roberts  v.  Anderson^  2  Ibid^ 
202. 

H.  W,  Green  and  Vroom^  contra,  contended  that  tlic  affida- 
vits were  admissible.     They  insisted, 

1.  That  the  rule  in  regard  to  fhe  admissibility  of  affidavits 
upon  a  motion  to  dissolve,  was  not  settled.  The  conrt  exercised, 
a  discretionary  power  respecting  it.     Peacock  v.  Peacock^  16 

Vesey,  51. 

2.  That  affidavits  were  admissible  in  cases  of  waste  or  irre- 
parable mischief.  That  the  case  disclosed  by  the  bill  was  ana  la- 
gous  to  a  case  of  waste,  and  that  the  rnischief  sought  to  be  pre- 
vented by  the  injunction  was  irreparable.  Langston  v.  Bttyl- 
ston,  2  Ve.sey,  102;  Hanson  v.  Gardner^  7  Vesey^  305;  Eden 
on  Injunc.  79 ;  Eastbwn  et  al.  v.  A7r/i*,  1  John.  Ch.  Rep.  444; 
Peacock  v.  Peacock.  16  Vesey^  49 ;  Gibbs  v.  Coie^  3  P.  W. 
254. 

3.  That  the  affidavits  were  admissible  in  support  of  the  alle- 
gations in  the  bill  whicii  are  not  denied  by  the  answer.  Smythe 
v.  Smythe,  1  Sicansi.  252 ;  Eden  on  Injunctions,  236,  note/; 
Jbid,  80 ;  Halsted's  Dig.  242,  s.  5.  The  rule  does  not  apply 
to  allegations  in  the  bill  of  which  the  defendant  in  bis  answer 
professes  ignorance,  and  neither  admits  nor  denies.  There  the 
bill  on  the  motion  to  dissolve  an  injunction  is  taken  as  true.  But 
where  an  answer  is  attempted  and  partially  made,  without  an 
express  denial ;  where  the  answer  gives  color  to  a  denial,  or 
raises  a  doubt  about  tlic  allegations  of  the  bill,  affidavits  in  sup- 
port of  the  bill  may  "be  read. 

4.  That  the  affidavits  were  admissible  in  denial  of  new  mat- 
ter contained  in  the  answer,  not  responsive  to  the  bill.  The  an- 
swer alleges  that  the  deeds  were  delivered  and  the  money  paid 
prior  to  the  service  of  the  injunction ;  that  the  defendants  were 
seized  and  possessed  of  the  land  prior  to  the  service  of  the  in- 
junction, and  that  their  seizin  and  possession  cannot  be  divested 
by  the  writ. 
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/.  U.  Williafn^on,  in  reply.  The  general  principle  is  clear, 
that  afSdavits  cannol  be  read  in  support  of  the  bill,  where  the 
defendant  relies  upon  his  answer  alone  in  support  of  his  motion. 
The  motion  is  to  dissolve  the  injunction  for  want  of  equity  in 
the  bill.  If  the  answer  is  evasive,  or  does  not  deny  the  whole 
equity  of  the  bill,  the  injunction  must  be  continued.* 

It  has  been  decided  by  the  supreme  court  of  tlie  United  States, 
tliat  on  a  motion  to  dissolve  an  injunction,  all  the  material  alle- 
gations of  the  bill  not  fairly  met  and  answered,  are  to  be  taken 
as  true.  Youtig  v.  Grundy^  6  Crunch,  51.  In  Westminster 
Hall,  on  the  other  hand,  they  are  not  taken  as  true,  but  affida- 
vits are  admitted  to  prove  them.  Tlie  practice  of  the  supreme 
court  of  the  United  States  is  adopted  in  this  state,  in  tlie  state  of 
New- York,  and  generally  in  the  United  States. 

All  the  material  allegations  of  the  complainants'  bill  are  suffi- 
ciently answered,  according  to  the  practice  of  this  court.  As  to 
their  own  acts  and  deeds,  the  defendants  answer  positively  ;  as  to 
the  acts  and  deeds  of  others,  according  to  their  belief. 

The  reason  why  the  affidavits  cannot  be  received  is,  that  the 

defendant  is  entitled  to  the  protection  of  his  conscience,  and  upon 

this  motion  the  truth  of  the  answer  cannot  \ye  tried.     The  court 

will  not  decide  whether  the  bill  or  answer  he  true.    Clapham  v. 

WAiie,  8  Vesey,  35. 

Mere  inadequacy  of  price  is  no  ground  for  setting  aside  (he 
sheriff's  sale.  Affidavits  in  support  of  the  bill  upon  that  ground 
alone  would  be  immaterial  upon  this  argument.  Williamson 
v.  Dale,  3  Johrh  Ch.  Rep,  292 ;  Livingston  v.  Byrne,  11/. 
R.  566. 

By  the  Chancellor.  I  am  glad  of  aq  opportunity  to 
have  the  rule  settled  respecting  the  admissibility  of  affidavits  on 
a  motion  to  dissolve  an  injunction.    It  is  always  a  subject  of 

difficulty. 

The  general  rule  is  admitted  to  be,  that  where  an  injunction 
has  been  obtained  upon  the  complainant's  affidavit  alone,  and  an 
answer  is  filed  by  the  defendant,  and  a  motion  thereupon  made 
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to  dissolve  the  injunction,  affidavits  cannot  be  read  either  in  sup- 
port of  the  bill  or  answer.  But  there  are  exceptions  to  the  rule, 
and  the  complainants'  counsel  insist  that  this  case  is  within  the 
exceptions. 

The  first  exception  to  the  rule  which  is  relied  upon  is,  that  in 
cases  of  waste  or  irreparable  injury,  affidavits  may  be  read  in 
support  of  the  bill  to  prove  acts  of  waste ;  and  it  is  insisted  that 
the  case  presented  by  the  bill  is  analagous  to  waste.  But  the 
cases  are  not  analagous.  The  bill  does  not  charge  that  any 
waste  or  destruction  has  been  committed  or  threatened.  The 
object  of  the  injupction  is  not  to  restrain  the  defendants  from  the 
commission  of  any  unlawful  act,  but  to  prevent  their  obtaining 
title  or  possession  of  properly,  which  has  been  unlawfully  sold 
by  the  sheriff.     It  is  not  a  case  of  irreparable  mischief. 

The  second  exception  contended  for  is,  that  affidavits  will  be 
admitted  in  support  of  allegations  contained  in  tlie  bill  an3  not 
expressly  denied  by  the  answer.  But  this  exception  cannot  be 
sustained.  The  practice  of  this  court  is  in  conformity  with  the 
rule  adopted  in  the  supreme  court  of  the  United  Slates,  viz: 
that  the  allegations  of  the  bill  will  be  taken  as  true,  where  they 
are  not  met  and  denied  by  the  answer.  If  the  answer  does  not 
fully  meet  the  case  disclosed  by  the  bill,  the  injunction  will  be 
sustained. 

The  third  exception  is  well  taken.  Where  new  matter  is  con- 
tained in  the  answer,  not  responsive  to  the  bill,  which  is  relied 
upon  in  any  way  as  a  foundation  for  setting  aside  the  injunction, 
the  complainant  may  read  alfidavits  in  contradiction  of  such  new 
matter,  [f,  therefore,  the  defendants'  counsel  intend  to  rely  up- 
on the  new  matter  contained  in  the  answer,  in  support  of  theii 
motion  to  dissolve  the  injunction,  the  affidavits  touching  such  new 
matter  must  be  heard. 

The  defendants'  counsel  having  intimated  their  intention  not  Ic 
use  the  new  matter  contained  in  the  answer,  upon  the  argument, 
the  affidavits  on  the  part  of  the  complainants  were  not  read] 
and  the  case  was  heard  upon  the  bill  and  answer  only. 


JULY^TERM,  1839.  '  193 

[Merwin  et  al  ▼.  Smith  el  al. 

Wilson  and  /.  H.  Williamson,  for  defendants,  in  Boppori 
of  the  motion. 

H.  Ws  Green  and  Vroofrij  for  complainants,  contra. 

The  defendants'  counsel  cited,  Den  ex  dem,  Inskeep  v.  Le- 
amy,  Coxe,  39 ;  Den  v.  Zellers,  2  Hals.  153 ;  7  Hals.  300. 

The  complainants'  counsel  cited,  Rev.  Laws,  432,  sec.  9 ; 
Den  V.  ZeUers,  2  £fa/^.  154 ;  Simonds  v.  Catlin,  2  Cain^, 
66 ;   TFoocb  v.  Monell,  1  /oAn.  CA.  Rep.  502 ;   Tiernan  v. 
fFttom,  6  ^An.  CA.  jRep.  411 ;  Saarton^s  Rep.  1,  55,  344. 

The  Chancellor.  I  have  no  hesitation  in  contrauing  the 
injunction  in  this  cause  until  the  hearing.  There  is  enough  in 
the  facts  admitted  by  the  answer  itsdf,  to  justify  that  course. 
The  charges  in  the  bill,  for  the  purposes  of  this  motion,  are  to 
be  taken  as  Iroe  unless  met  by  the  answer,  and  the  allegations 
in  the  answer  are  entitled  to  the  same  credit.  This  was  the  rule 
established  on  the  argument,  and  I  shall  abide  by  that  decision 
and  treat  the  case  accordingly.  It  by  no  means  follows,  that  a 
technical  denial  of  the  complainant's  equity,  will,  in  all  cases, 
dissolve  the  injunction.  That  must  rest  in  the  sound  discretion 
of  the  court,  and  depend  on  the  peculiar  character  and  circum- 
stances attending  each  case.  But  independent  of  tliese  rules,  it 
is  manifest  from  the  whole  case  that  the  aid  of  the  court  is  due 
to  the  complainants,  at  least  until  they  have  the  opportunity  of 
taking  the  proofs.  I  shall  consider  it  my  duty,  on  this  motion, 
U>  anticipate  the  decision  on  the  merits  no  farther  than  to  state 
my  present  views  on  some  of  the  leading  points  of  the  case,  not 
meaning  diereby  to  conclude  the  defendants,  if  they  think  pro- 
per so  to  do,  fiom  discussing  them  again  on  the  final  hearing. 

The  complainants,  being  judgment  and  execution  creditors, 
stand  in  a  positbn  which  fully  entitles  them  to  be  heard,  and  if 
the  sale  made  by  the  sheriff  is  in  any  respect  illegal,  it  may  be 
set  aside  at  their  instance. 
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First,  As  to  the  advertisement  of  the  sheriff.  Two  ebjecdoiu 
are  taken  to  this  :  1.  That  the  one  put  up  in  the  different  town- 
ships was  upon  the  executions  in  the  common  pleas  alone,  while 
that  in  the  newspaper  at  Camden  was  as  well  upon  the  execu* 
tions  out  of  the  supreme  court  as  those  in  the  common  pleas.  11 
this  allegation  had  heen  true,  the  result  would  have  been  mate- 
rial, because  the  property  sold  was  much  more  tlian  sufficient  ta 
satisfy  the  executions  issued  from  the  common  pleas,  and  it  was 
sold  in  different  paicels.  By  the  answer  I  consider  this  part  of 
the  case  fairly  met :  the  sheriff  says  this  statement  is  not  true^ 
fi)r  he  advertised  the  property  on  the  executions  out  of  both  courts 
as  well  by  the  notices  put  up  in  the  townships  as  that  in  tbe 
newspaper ;  that  the  complainants  have  stated  the  notice  correct- 
ly from  the  newspaper,  and  that  the  notices  put  up  in  the  differ- 
ent townships  were  '^  substantially"  the  same.  He  then  accounts 
for  the  one  which  complainants  saw  put  up  in  the  township,  by 
saying  that  there  were  some  drawn  wrong  and  put  up  by  mis- 
take, but  afterwards  corrected.  The  word  "  substantially,"  it  ia 
insisted,  is  too  general  and  evasive ;  that  the  defendant  should 
have  gone  on  and  set  out  particularly  what  the  notice  was  which 
he  did  put  up ;  but  this  is  too  nice  a  distinction.  Taken  togeth- 
er, and  giving  it  a  fair  meaning  and  construction,  tbe  defendant 
must  be  understood  as  declaring  the  notices  to  have  been  for  a 
sale  upon  the  executions  issued  from  both  courts,  as  well  in  the 
newspaper  as  in  the  advertisements,  and  as  accounting  for  the 
complainants'  charge  in  this  respect  by  the  mistake  which  he 
explains.  This  objection,  therefore,  is  answered.  But  it  is  ob- 
jected in  the  second  place  to  this  advertisement,  that  after  speci- 
fying sundry  lots  and  distinct  parcels  of  property  to  be  sold,  the 
sheriff  adds,  "  together  with  all  his  (the  defendant's)  other  real 
estate  in  the  county  of  Atlantic,  of  which  a  more  particular  de- 
scription will  be  given  on  the  day  of  sale ;"  and  that  under  such 
advertisement  on  the  day  of  sale  he  gave  a  more  specific  descrip- 
tion, and  sold  divers  tracts  of  land.  As  to  the  lots  sold  under  this 
description,  a  serious  question  is  raised  whether  the  law  has  been 
complied  with.    My  impressions  are  so  strong  against  its  suffir 
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cieocy,  Chat  I  would  not,  as  to  these  lots,  think  it  right  to  dis- 
solve the  injunction,  if  the  case  stood  upon  this  ground  alone. 
Is  this,  in  fact,  any  notice  at  all?  The  ninth  section  of  the  act, 
entitled,  ''An  act  making  lands  liable  to  be  sold  for  the  payment 
of  debts,''  makes  it  the  duty  of  the  sheriff  to  advertise  the  time 
and  place  where  the  landsy  tenements,  hereditaments  and  real 
estate  will  be  exposed  to  sale,  one  of  these  notices  to  be  put  up  in 
the  township  where  the  lands  liet  This  statute  has  some  sub- 
stantial object  and  meaning,  and  what  can  be  more  important 
than  to  inform  the  public  what  specific  property  is  intended  to  be 
6old.  A  defendant  may  have  many  different  parcels  of  land  in 
a  county,  and  unless  it  be  in  some  way  defined,  so  that  the  pub- 
lic may  know  what  is  intended  to  be  sold,  the  great  use  of  the  no- 
tice is  gone.  I  do  not  know  that  this  question  has  ever  been  set- 
tled in  our  state  courts.  In  the  case  of  Den  v.  Ziellers,  2  Hal- 
stedj  154,  the  judge  at  the  circuit  said  nothing  more  than  that  "a 
email  variance  or  inaccuracy  in  the  description  of  the  premises 
could  not  impeach  the  sale,  when  it  appeared  from  the  description 
it  was  fully  understood  what  property  was  to  be  sold."  This  is 
an  intimation  that  same  description  by  which  the  property  may 
be  known,  though  imperfect  in  itself,  is  necessary.  My  present 
convictions  are,  that  the  advertisement  is  in  this  particular  de- 
fective, and  not  a  compliance  with  the  law. 

Second,  As  to  the  manner  of  conducting  the  sale.  The  bill 
charges,  that  the  sheriff  sold  in  one  parcel  the  village  of  Cataw- 
ba, embracing  a  saw-mill  aikl  water  power,  which  produces  an- 
nually six  hundred  dollars  clear  of  all  expenses,  eight  two-story 
frame  dwelling-houses  and  lots  of  land,  eight  one-story  frame 
dwelling-houses  and  lots  of  land,  a  large  and  elegant  mansion- 
liouse  and  out-buildings  which  cost  in  its  construction  exceeding 
4en  thousand  dollars,  a  large  store-house,  blacksmith's  shop, 
wheelwright's  shop,  lime-kiln,  two  wharves,  a  fishery,  a  grist- 
mill  seat,  and  about  twelve  hundred  and  eighty  acres  of  land ; 
that  the  property  so  sold  was  worth  at  least  twenty-five  thousand 
dollars,  and  would  command  that  price  at  a  fair  public  sale ; 
^t  the  whole  sold  in  this  way  for  six  hundred  and  ninety  dol- 
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lars  only  over  and  above  an  incumbrance  of  six  thousand  doHars ; 
and  that  the  purchaser  has  since  declared  that  the  wood  alone  on 
the  land  was  worth  sixteen  thousand  dollars.  This  is  a  strong 
state  of  (acts,  especially  when  made  under  the  oath  of  the  party, 
and  the  manner  in  which  it  is  met  should  be  well  considered. 
The  sale  of  the  entire  tract  in  one  parcel  is  not  denied,  nor  the 
amount  for  which  it  sold  ;  but  it  is  alleged  that  a  fanciful  and 
imaginary  value  and  description  have  been  given  to  this  proper- 
ty ;  that  the  mansion-house  and  property  is  an  entire  establish- 
ment, and  that  the  land  is  essential  to  it  and  must  be  sold  with 
it ;  that  the  small  houses  are  only  residences  of  laborers  and 
wood-cutters,  and  that  no  person  would  want  a  part  without  the 
whole  of  the  establishment.  It  is  further  urged  that  there  was 
a  mortgage  on  the  entire  property  of  six  thousand  dollars^  which 
rendered  it  proper  that  it  should  be  sold  in  one  lot. 

I  will  not  decide,  at  present,  on  the  propriety  or  impropriety 
of  the  sheriflT's  course  on  this  part  of  the  case,  nor  indeed  should 
I  until  the  facts  are  more  fully  before  me.  The  discretion  con- 
fided to  him  as  a  public  officer,  in  selling  property,  must  not  be 
unnecessarily  or  hastily  interfered  with,  and  certainly  not  with- 
out the  charges  being  fully  sustained  by  indisputable  evidence; 
but  this  wholesale  method  of  disposing  of  a  defendant's  property 
can  never  be  justified  upon  any  other  ground  than  as  being  the 
best  mode  for  making  it  bring  the  most  money.  A  property 
may,  indeed,  be  so  circumstanced,  one  part  so  dependent  on  the 
other,  as  to  require  a  sale  in  large  parcels  ;  but  the  general  rule 
is,  that  it  must  be  sold  in  different  parcels  If  plainly  divisible. 
Woods  V.  MoneUy  \  John.  Ch.  Rep.  505 ;  Tieman  v.  IFttom, 
a  Ibid,  413. 

A  defendant  in  execution  has  his  rights,  and  his  property  is 
not  to  be  sold  under  disadvantageous  circumstances.     In  this 
case,  the  result  of  the  sale  would  seem  to  have  been  peculiarly  ^ 
unfortunate;  for  the  charge  in  the  bill  is  plainly  made,  that  tbe^ 
purchaser  has  boasted  that  the  wood  on  the  premises,  for  lh( 
whole  of  which  he  gave,  including  the  incumbrances,  less  thai 
fwsvj&n  tiiousand  dollars,  is  worth  sixteen  thousand  dollars.     Thv« 
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is  not  met  by  the  answer  in  any  way.  I  am  willing  4o  have  the 
wiineases  examined  on  this  part  of  the  case,  before  the  sheriff's 
title  is  passed  to  the  purchaser. 

Third,  As  to  the  bid  of  Gaskill,  the  agent     The  bets  re- 
specting him  are  disclosed  by  the  answer  itself.    The  comjdain^ 
ants,  being  execution  creditors  to  the  amount  of  fifteen  thousand 
dollars  in  the  hands  of  the  sheriff,  appcNnted  this  man  their  agent, 
with  authority  to  buy  for  them  in  case  a  sale  was  made.     When 
he  came  to  act  for  his  principals,  he  produced  his  written  power  of 
attorney,  under  their  haods  and  seals,  and  offered  to  leave  it  with 
the  sheriff.     The  sheriff  declined  receiving  his  bid  without  he 
gave  security.     This  was  the  same  thing  as  shutting  him  out 
altogether.    The  consequence  was  the  complainants,  who  had  a 
deep  interest,  were  in  fact  unrepresented  at  the  sale.    The  whole 
property  was  sold^for  a  little  less  than  to  satisfy  the  prior  execu- 
tions, and  their  demands  were  completely  lost.     The  sheriff  had 
oo  right,  in  my  opinion,  to  deny  to  this  agent  the  privilege  of 
being  a  bidder  for  his  principals,  upon  any  ground  yet  exhibited 
in  the  cause.    He  was  a  freeholder  in  the  county,  though  for  a 
small  amount,  and  his  character  no  way  impeached.    He  was  to 
bid  on  the  credit  of  his  employers,  and  not  his  own.    In  the  case 
of  Sleven9on  and  Woodruff  v.  Blackj   Saxton^  344,  it  was 
held,  that  a  sheriff  had  no  right  to  insist  on  any  terms  at  a  sale 
not  warranted  by  law,  or  to  create  liabilities  which  the  law  does 
not  impose.    Can  it  be  that  a  sheriff  may  impose  these  extra. 
terms  on  a  &ir  agent,  fully  authorized? — terms  which  in  effect 
preclude  all  opportunity  of  conu)etition  for  the  property,  and  the 
party  be  denied  all  relief  upon  the  pretext  that  it  was  the  sheriff's 
discretion,  and  he  may  do  as  he  pleases  ?    This  exercise  of  the 
sheriff's  discretion  must  be  a  legal  one,  and  so  controlled  as  to 
work  no  injustice  or  oppression.     Had  this  bidder  been  allowed, 
it  is  not  an  improbable  result  that  these  entire  executions  might 
have  been  satisfied  at  this  sale.    The  complainants  say  expressly 
they  would  have  bid  that  amount.    I  do  not  intend  to  say  that 
a  sheriff  may  not  refuse  to  take  the  bid  of  an  irresponsible  man, 
or  of  any  one  when  he  may  be  well  satisfied  the  sale  could  only 
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be  embarrassed  by  taking  it  The  propriety  of  such  a  course 
must,  however,  be  always  opea  to  be  judged  of  by  the  evideuce. 
This  is  a  different  case.  The  bidder  was  an  agent  representiug 
large  erecution  creditors,  and  was  to  act  on  the  faith  due  to  them 
rather  than  himself.  They  were  not  present,  nor  were  they  ap- 
prised that  this  security  would  be  required.  As  tliis  objection 
covers  the  whole  case,  it  is  enough  in  itself  to  demand  of  the 
court  a  continuance  of  the  injunction  until  it  can  be  further  look- 
ed into. 

The  fourth  and  fifth  objections  urged  against  this  sale,  relate  to 
the  sale  of  the  cedar  swamp  and  the  enormous  sacrifice  of  pro- 
perly. It  is  not  necessary  to  express  any  opinion  upon  them  at 
present,  the  case  as  to  the  propriety  of  continuing  this  injunction 
having  been  fully  settled  by  the  other  points.  If  it  shall  turn  out, 
however,  finally,  that^  upon  a  sale  by  the  sheriff  of  two  tracts,  one 
of  filly  ticres  and  one  of  three  hundred  and  fifty  acres,  it  is  propos- 
ed to  convey  a  tract  of  near  eight  hundred  acres,  and  that  a  pro- 
perty worth  rising  thirty  thousand  dollars  has  been  by  this  whole 
course  of  proceeding  sold  for  about  three  thousand  five  hundred 
dollars,  it  will  call  loudly  for  the  consideration  of  the  court 

There  is  one  suggestion  made  on  the  argument  which  shoukl 
be  noticed ;  and  that  is  that  Mr.  West,  the  defendant  in  the  exe- 
cutions, may  commit  waste  with  impunity  in  the  event  of  the  in- 
junction not  being  dissolved.  As  this  is  a  mere  suggestion,  and 
there  is  nothing  to  justify  any  belief  of  collusion  between  him  and 
the  complainants,  I  cannot  presume  it  will  take  place.  Should 
any  such  case,  however,  be  mad^  to  appear  by  proof  hereafter,  it 
is  very  easy  to  apply  a  remedy,  by  requiring  the  complainants  to 
pay  off  the  prior  executions,  or  by  dissolving  the  injunction.  It 
is  my  intention,  pending  this  controversy,  that  the  property  shall 
not  be  wasted. 

Motion  for  dissolving  the  injunction  denied. 
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John  Miller  v.  George  R.  Chetwood  and  others. 

Upon  a  bin  for  ip^oific  performanoe  of  a  written  agreement,  it  ia  competent 
for  the  defendant  to  prove  parol  declarationi  made  at  the  time  of  the  con- 
tract, though  not  incorporated  in  the  agreement,  in  order  to  rebot  the  com- 
plainant'a  equity. 

The  admiwibility  of  snch  eyidence  depends  upon  the  purpose  for  which  it  is 
introdneed.  It  is  admissible  for  the  purpose  of  defeating  the  specific  per- 
formanee,  but  will  not  be  receiyed  with  a  Tiew  to  baying  the  contract  per^ 
foraied  with  an  abatement  of  the  price. 

This  court,  on  a  bill  for  specific  performance,  net  being  bound  to  aid  the  com- 
plainant unless  his  claim  is  founded  in  justice,  will  look  into  all  the  circum- 
itanees,  and  see  whether  any  fraud  was  practised  at  the  time  of  the  sale. 

If  misrepresentations  were  made  at  the  time,  though  not  in  the  writing,  caH 
ealat«d  to  mislead  in  any  essential  particular,  the  party  will  be  left  to  his 
lemedy  at  law. 

Ob  a  bill  for  a  specific  performance,  the  court  will  grant  its  aid  or  not,  accord- 
ing to  the  justice  of  the  case;  and  it  will  neyer  interfere  where  the  party 
has  prmdieed  any  fraud,  or  been  guilty  of  misrepresentation  in  any  material 
particular. 

That  the  purchaser  bought  by  the  lot  or  parcel  and  not  by  the  acre,  that  the 
land  was  before  his  eyes  and  subject  oyery  day  to  his  observation,  can  fur- 
Bisk  no  ttcnse  to  the  vendor  for  his  misrepresentatien.  He  is  bound  to  de« 
dare  the  truth  at  any  rate. 

Bill  filed  October  11  lb,  1836,  for  a  specific  performance  of 
Ihe  followiog  agreement : — 

"Article  of  agreement  made  and  entered  into  this  seventh  day 

of  August,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

^nd  thirty-five,  between  John  Miller,  of  Elizabeth-Town,  in  the 

oouDty  of  Essex,  and  state  of  New-Jersey,  of  the  first  part,  and 

<3octor  George  R.  Chetwood,  of  the  same  town,  county  and  state^ 

of  the  second  part.    This  witnesseth^  that  the  said  George  R. 

Ohetwood  hath  bought  of  the  said  John  Miller,  for  the  sum  of 

five  thousand  dollars,  good  and  lawful  money  of  the  United 

States  of  America,  all  that  tract  nnd  parcel  of  land  lying  and 

being  in  Elizabeth-Town,  in  the  county  of  Essex,  and  slate  of 

New-Jersey ;  bounded  west  and  north  by  land  of  Isaac  Jaques, 
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east  by  land  of  the  late  Thomas  Price,  deceased,  and  south  by  th( 
road  leadiog  to  Elizabeth-Town  Point  The  condition  of  thii 
agreement  is,  that  the  above  named  George  R.  Chetwood  shal 
pay  to  the  said  Miller  one  thousand  dollars  on  the  first  day  o 
September  next,  when  the  said  Miller  will  give  a  good  deed  a 
said  land ;  the  remaining  four  thousand  dollars  to  remain  oo 
bond  and  moitgage,  with  interest  from  date;  that  is,  two  thou 
sand  dollars  on  the  first  day  of  April  next,  and  two  thousand  dol« 
lars  on  the  first  day  of  April,  one  thousand  eight  hundred  and 
thirty-seven.  The  said  Miller  has  reserved  to  himself  all  wood. 
crops  and  moveables,  and  has  to  the  first  day  of  May  next  (c 
take  ofi'said  wood,  when  the  possession  will  be  given  to  the  said 
doctor  Chetwood." 

The  cause  was  brought  to  a  hearing  on  the  pleadings  and 
proofs,  on  the  29th  of  April,  1839. 

Elias  Vanarsdaley  jun.  for  coitrplainant,  insisted  that  (be 
eourt  has  jurisdiction.  2  Story^s  Eq.  23,  sec.  716  ;  6  Peters 
Rep.  264 ;  Newland  on  Contracts,  88. 

Evidence  touching  the  value  of  the  land  is  irrelevant,  because 
inadequacy  of  price  is  not  insisted  on  by  way  of  defence  in  the 
answer.  Fraudulent  representation  is  the  only  ground  set  up  in 
the  answer.  1  Simon^s  Rep.  376,  cited  in  2  Cond.  Eng.  Ch^ 
Rep.  191. 

Fraud  will  not  be  presumed.  The  party  setting  up  fraud 
must  prove  it.  8  Petersf  Rep.  253 ;  2  John.  Chan.  Rep.  633 ; 
Saxton^s  Rep.  322 ;  Sugden  on  Vendors,  89,  92,  117. 

Parol  conversations  previous  to  the  agreement,  are  not  admis- 
sible. Whatever  may  have  been  said  about  the  quantity  of  land, 
as  it  was  not  inserted  in  the  agreement,  cannot  bind  the  parties. 

1  Petersf  Rep.  600 ;  4  Taunton,  779 ;  4  Brown's  C.  C.  618 ; 

2  W.  Black.  1249. 

If  the  purchaser  meant  to  contract  for  nine  acres,  he  should 
have  provided  for  it  in  the  agreement.  3  Merivale,  704 ;  2 
John.  Rep.  39 ;  5  Mass.  R.  357. 
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Ukd  (he  land  turned  out  to  be  more  than  nine  acres,  the  ven- 
i<^r  could  have  had* no  relief.    8  Cranc/i,  375. 

Oomplainant's  counsel  also  cited  17  Vesey,  25 ;  2  Freeman, 
lOT ;  4  Kent's  Com.  466 ;  &  Paiges  Rep.  254. 

J.  J.  Chetwood,  for  defendants,  contra.  The  defendants  do 
not  seek  the  interference  of  the  court.  The  complainant  asks 
equity,  and  he  must  do  equity.  The  defendants  rely  upon  two 
grounds: — 1.  Misrepresentation  by  the  vendor  as  to  the  number 
of  acres.    2.  The  enormity  of  the  price. 

1.  The  misrepresentation  here  is  of  the  essence  of  the  con- 
tract. It  makes  a  difference  of  one  third  to  the  purchasers.  A 
court  of  equity  will  not  compel  a  specific  performance  where 
there  baa  been  a  fraud  or  concealment  as  to  the  number  of  acres. 
W^inch  V.  Winchester,  1  Vcsey  and  B.  378 :  Veeder  v.  Fhn- 
da,  3  Paige,  98, 99 ;  Mortlock  v.  Bnllcr,  10  Vesey,  292 ;  Dyer 
V'  Margrave,  Ibid,  507 ;  King  v.  Morfard  and  others,  Sax- 
twt,  274 ;  Rodman  v.  Zilley  et  al.  Ibid,  321,  328. 

/.  H,  Williamson,  for  defendants.    The  complainant  asks  the 
relief  sought,  not  as  a  matter  of  right,  but  of  favor.     A  contract 
ri~iciy  be  binding,  and  yet  the  court  may  not  think  it  a  proper 
<^^^^  to  decree  a  specific  performance.     Parol  evidence  is  always 
^clxnissible  to  meet  the  equitable  matter  upon  which  .the  com- 
pl^oant  asks  the  aid  of  the  court.     The  important  distinction  is, 
^^hether  the  evidence  is  oflfered  by  the  complainant  or  the  de- 
fendant   A  defendant  will  be  alkwed  to  prove  by  parol  any 
^ViiDg  which  will  rebut  the  equity  of  the  bill.     The  Marquis 
'^omnshend  v.  Stangroom,  6  Vesey,  328,  333 ;  4  Brown  C.  C. 
^  19,  n. ;   WooUam  v.  Hearn,  7  Vesey,  211,  218,  219. 

Misrepresentation,  though  in  a  slight  degree,  is  an  objection 

^o  a  specific  performance.     The  party's  remedy  is  by  action  of 

Covenant  at  law.     Cadman  v.  Homer,  18  Vesey,  10;   The 

Mechanics'  Bank  of  Alexandria  v.  Lynn,  1  Peters,  282-3. 

This  was  a  representation  wilfully  made  by  the  complainant. 

^ut  even  if  the  representation  were  not  made  \vilfully,  the  court 
27 


2(»  CASES  IN  CHANCERY, 

[Miller  y.  Chetwood  et  al.] 

would  not  compel  a  specific  performance.  Veeder  v.  Ponda, 
3  Paige,  94,  98 ;  Hill  v.  Buckley,  U  Vesey,  398. 

Again,  this  was  a  hard  and  unreasonable  bargain.  Tbecoort 
will  not  enforce^  by  its  extraordinary  aid,  these  speculating  bub* 
bles,  but  leave  the  parties  to  their  remedies  at  law.  Tt  will  not 
interfere  in  order  to  enforce  these  hard  bargains  even  when  fairly 
entered  into.  Barnadiston  v.  Lingood,  2  Atkyns,  134 ;  Bux- 
ton V.  Lister  et  al.  3  Atkyns,  380 ;  Townshend  v.  Stangroomj 
6  Vesey,  328;  Mortlock  v.  Buller,  10  Vesey,  292. 

The  bill  ought  to  be  dismissed  with  costs.  If  the  misrepre- 
sentation made  by  the  complainant  was  wilful,  costs  should  be 
allowed  against  him. 

£.  Vanarsdale,  for  the  complainant,  in  reply.  The  only  de- 
fence set  up  in  the  answer,  is  the  deficiency  in  the  quantity  of 
land  ;  the  defendant,  therefore,  can  rely  upon  no  other.  The 
court  must  be  confined  to  the  issues  framed  by  the  pleadings. 
The  date  may  or  may  not  be  of  the  essence  of  the  contract ;  ii> 
like  manner  the  quantity  of  land  may  or  may  not  be  of  the  es- 
sence of  the  contract.  A  refusal  of  a  decree  must  be  for  some 
misrepresentation  about  that  which  is  of  the  essence  of  the  con- 
tract   4  KerWs  Com.  466. 

The  contract  in  this  case  was  for  the  sale  of  land  by  certain 
boundaries,  and  not  by  number  of  acres  or  quantity.  There  is 
no  pretence  of  deception  in  the  boundaries.  The  putchaser 
knew  the  lot,  lived  in  the  same  town,  and  could  see  it  every 
day.  It  was  the  defendant's  folly  not  to  have  ascertained  the 
quantity.  The  complainant  never  had  it  surveyed.  It  was 
done  by  computation  and  estimate.  The  evidence  shows  it  to 
have  been  a  bargain  for  the  lot,  and  not  for  any  specific  num- 
ber of  acres.  Q^uantity  was  not  of  the  essence  of  the  con- 
tracL 

As  to  hard  cases,  they  must  be  so  at  the  time  the  contracts, 
was  made:  they  cannot  be  made  by  a  change  of  times.  Th^. 
price,  at  the  time  of  the  contract,  was  not  exorbitant. 
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The  Chancellor.     The  object  of  this  suit  is  to  compel  a 
specific  performance  of  a  contract  made  by  the  defendant,  George 
R.  Chetwood,  with  the  complainant,  on  tlie  seventh  of  August, 
in  the  year  eighteen  hundred  and  thirty-five,  for  the  purchase  of 
a  lot  of  land  in  Elizabeth-Town.     The  agreement  is  in  writing, 
aud  by  it,  Chetwood  agrees  to  purchase  the  land  for  five  thousand 
doHars.     The  land  is  described  as  "  lying  and  being  in  Eliza- 
beth-Town, in  the  county  of  Essex,  and  state  of  New- Jersey ; 
bounded  west  and  north  by  land  of  Isaac  Jaques,  east  by  land 
of  the  late  Thomas  Price,  deceased,  and  south  by  the  road  lead- 
ing to  Elizabeth-Town  Point"     This  is  the  only  description 
of  the  premises  contained  in  the  writing :  there  are  no  courses  giv- 
en,  nor  is  the  quantity  of  land  stated.     One  thousand  dollars  of 
the  purchase  money  was  payable  on  the  first  day  of  September 
next  after  the  date  of  the  agreement,  when  the  deed  was  to  be 
executed,  and  the  remaining  four  thousand  dollars,  with  interest, 
to  be  secured  by  mortgage  on  the  premises,  payable,  two  thou- 
s^ind  dollars  thereof  on  the  first  day  of  April  then  next,  and  the 
remaining  two  thousand  dollars  on  the  first  of  April,  eighteen 
Wundred  and  thirty -seven.     The  first  payment  of  one  thousand 
cSoUars  has  been  made,  and  the  remainder  is  still  unpaid.    There 
is  no  difficulty  or  question  made  as  to  the  tender  of  the  deed  at 
^lie  time  fixed  by  the  agreement ;  the  legal  formalities,  in  this 
respect,  appear  to  have  been  complied  with  on  the  part  of  the 
^Complainant.     The  defence  is  placed  by  the  answer  on  a  single 
f>cint ;  that  the  complainant,  at  the  time  of  negociating  the  said 
Contract,  and  before  and  at  the  time  of  executing  the  aforesaid 
Agreement,  represented  expressly  to  Mr.  Chetwood  that  the  said 
t-rad  of  land  contained  about  nine  acres,  whereas  when  the  deed 
Mas  tendered  it  appeared  that  there  was  in  reality  but  six  acres 
a.nd  sixteen  hundredths  of  an  acre — being  a  less  quantity  by 
nearly  one  third  than  the  party  supposed  he  was  purchasing. 
Chetwood  declares  he  would  never  have  purchased  and  agieed  to 
pay  so  large  a  sum  for  the  land,  but  from  a  confidence  in  the 
Initl)  of  the  foregoing  statement  as  to  the  quantity ;  that  the 
^'riling  was  drawn  in  a  hurry,  was  intended  only  as  a  memo- 
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randuoi  of  the  terms  upon  which  the  land  was  sold,  and  was 
not  considered  at  the  time  as  in  any  degree  governing  the  quan- 
tity. Upon  these  grounds  the  defendants  insist  tlial  the  com- 
plainant is  not  entitled  to  the  aid  of  this  court 

The  first  subject  of  inquiry  in  this  case  must  be,  to  asceitaia 
how  the  facts  are  ;  for  these  are  matters  of  defence  which  must 
be  proved.     There  is  no  dispute  that  the  actual  quantity  of  land 
is  only  sisc  acres  and  fifteen  or  sixteen  hundredths.     The  deed 
tendered  to  the  defendant  makes  it  six  acres  and  sixteen  hun- 
dredths of  an  acre,  and  Mr.  Marsh,  a  surveyor  who  has  made  a 
calculation  of  the  contents  of  tlie  deed,  makes  it  six  acres  and 
fifteen  hundredtlis  of  an  acre,  differing  only  one  hundredth  of 
an  acre.    From  the  evidence  of  Lucy  Moore,  a  witness  on  the 
pait  of  the  complainant,  and  of  doctor  James  Bell,  a  witness  on 
the  part  of  the  defendants,  (these  being  the  only  persons  present 
at  the  execution  of  the  papers,)  the  course  of  the  transaction  was 
this:  Chetwood  applied  to  the  complainant  for  the  purchase* of 
the  land,  and  which  it  was  very  evident  he  was  anxious  to  ob- 
tain ;  the  price  was  agreed  on,  and  to  bind  the  complainant  the 
defendant  paid  fifty  dollars,  and  took  a  receipt  specifying  on  what 
a.ccount  the  same  was  paid.     This  was  done  in  the  presence  of 
Mrs.  Moore,  at  complainant's  house,  and  no  doubt,  as  she  says, 
to  secure  the  purchase.    Nothing  was  said  at  that  time  about  the 
quantity  of  land.     Mrs.  Moore  saw  only  tiie  first  paper  signed, 
being  the  receipt  for  the  fifty  dollars.    The  parties  thinking  some 
further  writing  necessary,  the  complainant  himself  drew  up  the 
agreement  on  whicii  he  now  rests,  of  which  there  are  counter- 
parts, one  signed  by  the  complainant  and  wife,  and  the  other 
by  tlie  defendant,  Chetwood.     This  last  agreement  must  be  the 
one  referred  to  by  doctor  Bell  in  his  evidence,  which  he  declares 
was  executed  at  the  defendant's  ofiice,  with  whom  he  was  at  the 
time  studying  medicine ;  and  he  declares  that  previous  to  signing 
the  agreement,  ^'  doctor  Chetwood  asked  the  complainant  whaL. 
the  quantity  of  land  was,  and  complainant  said  about  nine  acres.'^ 
Upon  his  cross-examination  the  witness  could  not  be  positive 
chat  the  above  conversation  about  the  quantity  was  beibre 
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after  signing  the  paper,  but  thinks  it  was  before.  They  had 
before  them  at  the  time  the  receipt  for  the  fifty  dollars,  and  the 
agreement.  There  does  not  appear  to  be  any  conflict  between 
these  witnesses :  their  statements  are  entirely  consistent  with 
each  other.  It  may  be  ail  true,  that  when  the  receipt  for  the  fifty 
dollars  was  signed,  nothing  was  said  about  the  quantity  of  land, 
and  yet  it  may  have  been  often  stated  in  the  course  of  conver- 
sation previously  thereto,  and  have  been  explicitly  referred  to 
when  the  agreements  were  exchanged  at  the  office  of  doctor 
Chetwood. 

These  are  the  only  witnesses  who  can  speak  of  what  took 
place  directly  between  the  parties,  and  by  that  alone,  as  there  is 
nothing  to  impeach  in  any  way  the  testimony  of  doctor  Bell,  I 
should  feel  fully  satisfied  that  the  complainant  did  in  truth  rep- 
resent the  quantity  of  land  to  be  about  nine  acres     Bat  there 
are  other  strong  facts  corroborative  of  this  conclusion.    The  com- 
plainant declared,  about  the  time  of  this  sale,  to  several  other 
persons,  that  there  was  about  nine  acres  in  the  tract.     He  did 
so  to  Meline  W.  Halsey,  to  Elijah  Kellogg,  to  Keen  Pruden, 
and  to  George  W.  Halsted.    In  fact  the  complainant,  when  spo- 
ken to  on  the  subject  by  John  J.  Bryant,  said,  ^'  he  did  not  know 
thai  he  told  doctor  Chetwood  that  the  property  contained  nine 
acres,  but  he  might  have  done  so,  as  he  always  thought  it  con- 
tained nine  acres  and  thought  so  still."    He  even  .went  into  a 
calculation  to  show  that  he  had  purchased  seveial  parcels,  and 
after  selling  off  parts  of  the  same  it  left  nine  acres.    All  this  con- 
versation, although   not  carried  on  in  the  presence  of  doctor 
Chetwood,  goes  to  confirm,  or  at  least  to  render  it  highly  proba- 
ble, that  the  complainant  spoke  of  this  land  as  containing  the 
nine  acres. 

Thus  far  it  would  seem  like  a  representation  of  the  quantity 
made  by  the  complainant  under  a  misapprehension  on  his  part, 
and  particularly  so  as  he  derived  his  knowledge,  not  from  an 
aaual  survey  of  the  lot  in  question,  but  by  a  calculation  made 
up  from  the  amount  he  originally  purchased,  deducting  therefrom 
the  amount  he  had  sold  oflf.    But  there  are  other  parts  of  the 


206  CASES  IN  CHANCERY, 

[Miller  ▼.  Chetwood  et  al.] 

evidence  'which,  to  say  the  least,  are  embarrassments  in  the  way 
of  comiDg  to  so  charitable  a  conclusion.  It  seems  that  to  James 
F.  Meeker,  the  assessor  of  the  township  of  Elizabeth,  in  the 
year  eighteen  hundred  and  thirty-five,  (the  very  year  this  con- 
tract was  made,)  the  complainant  gave  in  this  land  at  its  trae 
quantity  of  six  acres  and  a  small  fraction  ;  and  as  fractions  were 
not  counted  by  the  assessors  when  under  lialf  an  acre,  the  land 
w*as  actually  taxed  at  six  acres.  To  Major  Denman  also,  shortly 
after  the  sale  to  doctor  Chetwood,  he  said  he  believed  there  was 
in  the  lot  between  six  and  seven  acres.  Isaac  Jaques,  the  very 
man  who  made  the  last  purchase  of  part  of  the  complainant's 
land  previous  to  doctor  Chetwood,  says,  he  understood  the  bal- 
ance  left  was  between  six  and  seven  acres.  To  Mr.  Halsted,  the 
x^omplainant,  a  shoit  time  before  the  agreement  in  this  cause, 
after  saying  that  the  lot  in  question  contained  about  nine  acres, 
stated,  that  the  property  had  been  surveyed  by  Mr.  Dayton, 
(whether  it  was  the  whole  tract,  or  only  the  part  sold  to  Jaques, 
witness  did  not  recollect,)  and  that  the  complainant  carried  the 
chain  ;  that  he  carried  the  links  of  the  chain  very  loose,  did  not 
pull  it  tight,  and  that  the  survey  as  made  by  Mr.  Dayton  made 
it  about  nine  acres. 

The  fact,  then,  I  consider  established,  that  tlie  complainant 
did  represent  to  the  purchaser,  at  the  time  of  the  sale,  that  there 
were  about  nine  acres,  when  in  truth  there  were  but  six  acres  and 
sixteen  hundredths  of  an  acre.  How  far  this  misrepresentation 
was  wilfully  made,  it  is  not,  perhaps,  necessary  for  me  to  decide,  , 
ihough  I  could  wish  there  was  less  reason  from  the  evidence  to  m 
4.hink  it  was  so  made. 

It  is  objected,  however,  that  all  this  evidence  is  incompetent.^ 
and  must  be  overruled,  because,  whatever  might  have  been  said  K 
it  was  not  incorporated  in  the  agreement,  and  therefore  canno'<^ 
be  used.     The  agreement,  it  must  be  remembered,  was  draws 
by  the  complainant  himself,  and  is  silent  as  to  the  quantity 
the  land.     A  number  of  cases  at  law  were  cited  bv  the 
plainanl's  counsel,  to  show  that  parol  evidence  is  inadmissible  i 
jcontradict  or  vary  a  written  agreement,  but  those  cases  canni 
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GODtFoI  the  present  questioD.    In  an  action  upon  the  covenant, 
the  party  must  rely  upon  his  agreement,  and  it  would  be  dan- 
gerous to  let  him  recover  upon  any  representations  or  statements 
made  at  the  time  which  were  not  embodied  in  the  agreement. 
In  the  present  case,  the  extraordinary  aid  of  this  court  is  asked 
by  the  complainant,  beyond  his  common  law  remedy,  and  in 
such  case  the  defendant  may  be  allowed  this  evidence  to  rebut 
the  conciplainant's  equity.     All  the  cases  recognize  this  distinc- 
tion, and  it  is  founded  in  reason.     This  court,  not  being  bound 
to  aid  the  complainant  unless  his  claim  is  founded  in  justice,  will 
look  into  all  the  circumstances,  and  see  whether  any  fraud  was 
practised  at  the  time  of  the  sale.     If  representations  were  made 
at  the  time,  though  not  in  the  writing,  calculated  to  mislead  in 
aoy  essential  particular,  the  party  will  be  led  to  his  remedy  at 
law.    Theie  is  a  difference,  also,  in  the  admissibility  of  the  evi- 
dence in  this  court,  whether  it  be  offered  by  the  complainant 
with  a  view  to  compel  a  specific  performance,  or  by  the  defend- 
ant to  rebut  the  equity  of  the  complainant.     The  true  rule,  as  it 
appears  to  me,  is  to  be  found  in  the  case  of  Winch  v.  Win- 
Chester^  1  Vesey  and  Beamy  378.     There  the  court  would  not 
''eceivc  parol  evidence  with  a  view  to  the  defendant's  having  the 
i^niract  performed  with  an  abatement  of  the  price,  but  it  was 
admitted  to  defeat  altogether  the  specific  performance.     The  an- 
^orilies  on  this  subject  will  be  found  in  a  note  to  the  case  of 
liich  V.  Jackson^  in  4  BrowrCs  C  C  519. 

The  facts  having  thus  been  established  by  competent  evidence, 
^he  question  is  fairly  presented,  whether  the  complainant  has  en- 
titled himself  to  the  interference  of  this  court.     In  the  case  just 
cited  from   1  Vesey  and  Bea?n,  the  written  description  of  the 
land  was,  '^  containing  by  estimation  forty-one  acres,  be  the  same 
more  or  less."    The  quantity  turned  out  to  be  less  than  that 
named  by  five  acres  and  a  fraction.     The  master  of  the  rolls  re- 
fused a  decree  and  dismissed  the  bill.     For  the  general  rules  ap- 
plicable to  this  case,  I  refer  to  Mortlock  v.  Buller^  10  Vesey ^ 
292.    In  the  case  of  Cadman  v.  Horner,   18  Vesey,  11,  the 
MBter  of  the  rolls  says,  ^  as  upon  the  evidence  the  plaintiff  has 
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been  guilty  of  a  degree  of  misrepresentationi  operaling  to  a  cei 
tain,  though  a  small  extent,  that  misnepresentation  disqualific 
him  from  calling  for  the  aid  of  a  court  of  equity,  where  he  muf 
come,  as  it  is  said,  with  clean  hands.  He  must,  to  entitle  bin 
self  to  relief,  be  liable  to  no  imputation  in  the  transaction. 
The  same  views  will  be  found  to  be  taken  in  the  slate  of  Nen 
York,  and  in  this  court.  See  Veeder  v.  Fonda,  3  Paige,  97 
King  V.  Mar/ard  and  others,  Saxton,  274;  Rodman  ' 
ZiUey  and  others^  Saxton,  321.  [n  the  case  of  King  ^ 
Morford,  Saxton,  281,  chancellor  Vroom  says,  "  the  strict  ru 
is  this,  that  the  party  who  comes  into  equity  for  a  spcci6c  pe 
formance,  must  come  with  perfect  piopriety  of  conduct,  othe 
wise  he  will  be  left  to  his  remedy  at  law.  This  rule  may  t 
considered  too  strict ;  but  I  do  think,  with  lord  Redesdale,  2  So 
and  Lcf.  564,  that  considerable  caution  should  be  used  in  d 
crceing  the  specific  performance  of  agreements,  and  that  the  ecu 
is  bound  to  see  that  it  really  does  the  complete  justice  which 
aims  at,  and  which  is  the  ground  of  its  jurisdiction."  The  ca 
of  Trower  v.  Ncwconie,  cited  by  complainant's  counsel  from 
Merivale,  704,  is  placed  upon  the  express  ground  that  the  re 
rescntations  made  by  the  printed  particulars  at  the  sale  were  ! 
vague  and  indefinite  that  the  court  could  not  take  notice  of 
judicially,  and  were  only  sufficient  to  have  put  the  purchaser  < 
inquiry.  That  case  cannot  be  considered  as  alTccting  the  curre 
of  decisions. 

The  general  principles  which  I  extract  from  the  cases,  are,  th 
on  a  bill  for  a  specific  ])crformancc,  the  court  will  grant  its  a 
or  not,  according  to  the  justice  of  the  case ;  and  that  it  will  ne 
er  interfere  when  the  party  has  practiced  any  fraud,  or  bet 
guilty  of  misrepresentation  in  any  material  particular.  In  t 
present  case,  it  is  insisted  that  the  quantity  of  land  was  not  n 
terial ;  that  the  purchaser  bought  by  the  lot  or  parcel,  and  c 
by  the  acre  ;  and  that,  as  the  land  was  before  his  eyes,  and  su 
ject  every  day  to  his  observation,  he  could  not  have  been  impos 
upon.  The  plain  answer  to  all  tliis  argument  is,  that  it  can  ft 
nioli  no  excuse  to  the  complainant  for  his  misrepresentation.     1 
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was  bound  to  declare  the  truth  at  any  rate,  and  not  having  done 
80j  I  cannot  say,  according  to  the  case  in  Saxton^  that  he 
comes  here  "with  perfect  propriety  of  conduct."  But  can  it  be 
pretended,  that  in  the  pnrcimse  of  a  vacant  lot,  it  makes  no  dif- 
ference to  the  purchaser  whether  it  contains  six:  or  nine  acres  ? 
The  defendant  has  said  in  his  answer,  that  he  never  would  have 
purchased  at  the  price  he  gave,  had  he  not  relied  on  the  quan- 
tity of  nine  acres,  as  stated  by  the  complainant,  and  he  offered 
to  fulfil  his  contract  if  a  rebate  was  made  for  the  deficiency  in  acres. 

h  is  true  the  defendant  saw  the  lot  daily,  but  the  eye  cannot 
tell  the  number  of  acres.  We  may  be  greatly  deceived.  The 
defendant  went  into  this  agreement,  undoubtedly,  with  too  much 
haste ;  he  should  have  surveyed  the  land  ;  but  still  it  can  furnish 
no  justification  for  the  complainant. 

1  am  constrained  to  say,  in  view  of  the  authorities,  and  the 

wood  principles  on  which  they  proceed,  that  the  circumstances 

of  this  case  are  such  as  not  to  entitle  the  complainant  to  the  aid 

of  this  court.     I  shall  order  the  bill  disiiiissed,  but  without  costs. 

Decree  accordingly. 


Thomas  Cook,  junior.  Administrator  of  Bathsheba  Allen, 
deceased,  v.  Daniel  Williams  and  Jacob  Woollev,  sur- 
viving Executors  of  Jacob  Woollky,  deceased,  and  others. 

"^^  tin  cue  of  a  direct  tnut,  no  time  ban  the  claim  as  between  the  truBtee 
tad  e€9tui  que  trust* 

A.  executed  a  power  of  attorney  to  J.  W.,  and  thereby  placed  her  whole 
property  at  the  dispotal  of  the  attorney,  with  full  power  to  collect  her 
choKs  in  action,  and  to  make  sale  of  her  goods  and  chattels,  and  out  of  the 
principal  as  well  as  interest  of  the  proceeds  to  maintain  and  support  her, 
wkh  a  special  provision  that  J.  W.  should  account  whenever  required. — 
BtM,  that  this  is  a  direct  trust,  to  which  a  plea  of  the  statute  of  limitations 
is  not  ^plicable. 

Bill  for  an  account  filed  9th  of  March,  1836.    It  states,  that 

^^the  14th  of  April,  1807,  Bathsheba  Alien,  the  complainant's 

28 
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inteslatej  by  writing  under  her  hand  and  seal  of  that  date,  ap- 
pointed Jacob  Woolley,  the  defendants^  testator,  her  attorney,  for 
her  and  in  her  name  and  for  her  use,  to  ask  for,  demand  and 
receive,  of  and  from  all  persons  whatsoever,  all  moneys  then 
due  and  to  grow  due  in  any  way  whatever,  and  if  necessary  to 
prosecute  for  the  same,  and  to  put  the  same  out  at  interest  on 
such  security  as  he  should  approve  of,  for  her  use  and  support; 
and  if  the  interest  should  be  insuflicient  for  her  support  and 
maintenance,  then  he  w^as  authorized  to  make  use  of  so  much 
of  the  principal  as  might  be  necessary  for  that  purpose.     The 
said  Jacob  Woolley  was  to  provide  for  the  said  Bathshcba  Alien, 
suitable  lodging  and  board  out  of  what  should  come  to  his  hands 
of  her  said  estate,  and  to  render  a  just  and  true  account  of  the 
same  when  required ;  and  also  to  do  and  perform  all  other  mat- 
ters and  things  that  might  be  necessary  in  the  premises.     Jacob 
Woolley  accepted  the  trust,  and  in  performance  of  the  duties 
thereby  imposed  upon  him,  collected  considerable  sums  of  money 
and  placed  them  ut  interest,  and  provided  for  the  said  Bathsheba 
Allen  during  her  life,  as  directed  in  the  power  of  attorney.    He 
died  in  1826,  without  having  made  any  settlement  of  bis  ac- 
counts.    Bathsheba  Allen  having  died  intestate,  the  complain- 
ant, at  the  special  request  of  one  of  the  executors  of  Woolley, 
on  the  27th  of  April,  1830,  administered  upon  her  estate,  for 
the  purpose  of  procuring  a  settlement  of  said  trust  account.    A  . 
large  balance  remained  in  the  hands  of  Woolley  at  his  death,  ^ 
which  still  remains  unpaid,  his  executors  refusing  to  accounts 
therefor.     No  settlement  has  ever  been  made  of  the  account,  ex- 
cept a  pretended  settlement  after  the  death  of  Bathsheba  Allen- 
made  between  one  of  the  executors  of  Jacob  Woolley  and  iei^ 
committee  appointed  by  the  Shrewsbury  meeting  of  Friends,  o  ^ 
which  the  said  Bathsheba  Allen  and  Jacob  Woolley,  iu  thai    - 
lives,  were  members,  and  upon  which  the  said  Bathsheba  ha^ 
been  a  charge  as  a  poor  member ;  which  settlement  was  wholly 
without  any  lawful  authority  on  the  part  of  said  commilte^c 
Three  sons  of  Jacob  Woolley,  the  testator,  were  made  defendant — = 
upon  a  charge  contained  in  the  bill,  that  by  the  will  of  the  t 
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taiori  ia  case  his  personal  estate  should  be  iDsufficient  to  pay  his 
debts,  they  were  directed  to  pay  the  deficiency,  and  that  the  tes- 
tator's peiBonal  estate  was  insufficient  to  pay  his  debts.  The  bill 
contains  the  usual  prayer  for  an  account. 

To  this  bill  one  of  the  executors  pleaded  the  statute  of  limita- 
tions ;  the  other  defendants,  in  their  answer,  relied  upon  the  set- 
tlement tnade  by  the  committee  of  the  Shrewsbury  meeting,  and 
their  receipt  in  full,  as  a  defence  to  the  claim.  The  cause  was 
beard  ai  April  term,  1839,  upon  the  pleadings  and  proofs. 

jRandolph  and  Halsied,  for  complainant. 

Hartshome  and  Wall,  for  defendants. 

The  Chancellor.    This  bill  is  filed  for  an  account.    The 
complainant's  intestate  was  a  member  of  the  society  of  Friends 
at  Shrewsbury,  in  the  county  of  Monmouth  ;  and  being  unable 
or  unwilUng  to  manage  her  private  af&irs,  executed  to  Jacob 
W'ooUey,  who  was  clerk  of  the  meeting  and  a  man  of  good 
character  and  standing  in  that  community,  a  power  of  attorney  to 
receive  all  monies  which  might  then  be  due  her,  or  which  might 
thereafter  become  due,  and  to  maintain  her  out  of  the  same. 
The  original  power  of  attorney  is  made  an  exhibit  in  the  cause, 
and  by  it  the  clear  object  of  the  parties  was,  to  place  all  the  pro- 
perty of  this  woman  in  the  hands  of  Mr.  Woolley,  in  trust,  for 
her   support  and  maintenance.     This  trust  was  accepted  and 
acted  under  by  the  trustee  until  his  death,  which  happened  in  the 
year  1826.     Monies  were  received  by  him  and  put  out,  and 
Bathsheba  Allen  had  her  support.     The  trustee  was  authorized 
to  use  the  principal  as  well  as  interest,  if  necessary,  to  take 
charge  of  and  sell  her  goods  and  chattels,  and  to  account  when- 
ever required.     After  the  death  of  Mr.  Woolley,  nothing  further, 
as  it  woukl  seem,  was  paid  her.     The  complainant  seeks  to 
have  this  trust  settled.     Whether  upon  a  fair  adjustment  any 
thing  is  due  or  not,  must  depend  upon  the  account  to  be  taken, 
and  is  no  part  of  the  present  inquiry. 
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Tbe  defendants  insist  that  they  are  not  bound  to  account,  fei 
two  reasons.  Firsts  Because,  after  the  death  of  their  testator 
certain  persons  belonging  to  the  society  of  Friends,  apd  upor 
whom  this  woman  had  become  a  charge,  in  the  lifetime  of  Bath 
sheba  Allen  called  upon  the  defendants,  and  compounded  thi 
matter  by  accepting  certain  notes  in  liquidation  of  the  accouni 
This  would  seem  to  have  been  nothing  more  than  the  perform 
ance  of  friendly  offices  on  the  part  of  these  gentlemen,  >vho  dc 
sired  to  get  something  in  aid  of  the  support  whidi  the  societ 
was  then  extending  to  this  woman  ;  but  they  expressly  say  ths 
what  they  did  was  without  any  autliority  from  her.  This  cai 
have  no  binding  legal  effect,  and  whether  made  in  good  faith  o 
not  by  the  defendants,  about  which  some  question  is  made,  i 
can  make  no  difference.  '  As  they  had  no  authority  to  act  in  be 
half  of  Balhsheba  Allen,  her  representatives  cannot  be  boun 
by  their  doings. 

The  remaining  reason  set  up  by  the  defendants  against  thei 
liability  to  account,  is,  that  the  complainant's  demand  is  barre 
by  the  statute  of  limitations.  This  is  really  the  only  question  i 
the  cause.  As  to  the  general  principle  on  this  subject,  there  i 
no  difficulty.  It  is  well  settled  that  no  time  can  bar  the  claim  i 
the  case  of  a  direct  trust  as  between  the  trustee  and  cestui  qu 
trust  But  whether  this  is  a  tiust  of  such  a  character,  has  crei 
ted  the  doubt.  This  whole  subject  will  be  found  fully  discusse 
in  the  New-York  cases,  and  it  will  be  there  seen  how  much  pe 
plexity  it  has  given  rise  to.  Decouche  v.  Savetier,  3  John.  Q 
Rep.  216 ;  Goodrich  v.  Pendleton,  Ibid,  387 ;  Coster  v.  Mut 
ray,  5  Ibid,  528 ;  Kane  v.  Bloedgood,  7  Ibid,  90. 

After  examining  the  cases,  and  fuUy  considering  the  import  > 
this  agreement,  I  can  give  it  no  other  construction  than  that 
an  express,  direct  trust,  to  which  no  plea  of  the  statute  of  lin 
tations  is  applicable.  The  power  of  attorney  placed  the  whc 
property  of  this  woman  at  the  disposal  of  her  trustee,  not  on 
her  choses  in  action,  but  her  goods  and  chattels,  with  full  pow 
to  collect  in  the  one  and  sell  the  other,  and  out  of  the  procee 
fas  well  principal  as  interest)  to  maintain  and  support  her,  ai 
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with  a  special  provisioo  that  the  trustee  should  account  whenever 
required.  This  is  unlike  a  delegated  power  confided  to  a  person 
for  a  single  or  limited  object ;  it  reached  her  entire  property,  re- 
lated to  her  whole  living,  and  by  Us  very  terms  was  a  continuing 
fiduciary  engagement. 

There  would  be  no  security,  if  the  statute  might  be  pleaded 
ia  a  case  like  this,  [t  would  defeat  its  very  object.  But  there  is. 
euough  here,  even  if  the  statute  did  apply,  to  take  this  case  out 
of  its  operation.  There  can  be  no  pretence  that  the  statute  be- . 
gan  to  run  in  the  lifetime  of  WooUey.  He  died  in  1826.  With- 
in six  years  prior  to  the  institution  of  this  suit,  the  defendants 
actually  went  into  a  pretended  settlement  of  this  account,  and 
took  a  receipt  in  full  of  the  same.  One  of  tiie  defendants,  Daniel 
Williams,  admits  in  his  answer,  that  he  may  have  told  the  com- 
plainant that  he  believed  there  was  a  balance  due  Bath^heba  Al- 
len from  the  estate  of  Jacob  Woolley  ;  but  being  interested  in  that 
estate  himself,  he  did  not  intend  thereby  to  make  any  acknow- 
ledgment binding  the  estate  of  Woolley.  In  fact,  this  executor 
refuses,  from  conscieiicious  scruples,  to  set  up  the  plea  of  the 
Btaiule  of  limitations  at  all.  There  need  not  be  an  express 
promise  to  pay,  but  it  may  be  inferied  from  an  acknowledgment 
that  the  account  is  open  and  unsettled.  Every  feature  in  this 
case,  as  it  appears  to  me,  is  against  the  justice  and  propriety  of 
admitting  this  plea,  and  a  decree  must  be  entered  in  the  usual 
form  for  an  account,  making  to  the  defendants  all  reasonable 
and  proper  allowances. 

Plea  overruled.   Interlocutory  decree  for  an  account  and  refer- 
ence to  a  master. 
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Henry  J.  Seaman  v.  William  Riggins  and  John  Moib. 

No  exercise  of  the  power  of  the  court  can  be  plainer,  than  that  of  controDing 

Mdea  bj  public  offieen,  on  its  own  procen. 
The  practice  of  the  English  chancery,  of  opening  salea  upon  an  ofler  made 

to  bid  more  for  the  property,  without  anj  allegation  of  rarpriae  or  fraud, 

haa  not  been  adopted  in  this  atato. 
To  justify  the  interference  of  the  court,  there  must  be  fraud,  mistake,  or  some 

accident,  by  which  the  rights  of  parties  have  been  affected. 

Sale  set  aside  when  the  agent  of  an  incumbrancer,  whose  interests  were  pre- 
judiced by  the  sale,  and  who  intended  to  purchase,  was  prevented  from  at- 
tending  the  sale  by  accident  and  by  an  unintentional  mistake  of  the  com- 
plainant's solicitor. 

The  discretion  vested  by  law  in  the  sheriff  is  a  legal  discretion,  and  the  court 
will  not  permit  such  an  eiereise  of  it  as  shall  work  injustice  and  wrong. 

This  case  came  before  the  court  upon  the  petition  of  John 
Moir,  one  of  the  defendants,  to  avoid  a  sale  made  by  the  sheriff 
of  Middlesex,  by  virtue  of  the  execution  issued  in  the  cause,  for 
the  sale  of  mortgaged  premises.     The  petition  was  filed  on  the 
20th  of  March,  1839.     Before  the  filing  of  the  petition,  on  the 
19th  of  February,  1839,  upon  filing  an  affidavit  of  the  agent  of 
the  petitioner,  an  order  was  made  by  the  chancellor,  whereby  it 
was  ordered,  that  the  sheriff  of  the  county  of  Middlesex  should 
desist  and  refrain  from  executing  or  delivering  any  deed  for  the 
mortgaged  premises,  under  or  by  virtue  of  the  sale  made  by  him,    , 
until  the  further  order  of  the  court  respecting  the  same.     The^ 
material  facts  contained  in  the  petition  are  fully  stated  in  the^ 
opinion  of  the  chancellor.    The  cause  came  on  for  hearing  upona 
the  petition  and  affidavits. 

A.  Whitehead  and  Vanarsdale,  for  petitioner. 

WiUiamson  and  Speer,  contra. 

The  Chancellor.     This  is  an  application  by  John  Moir,  « 
defendant,  to  set  aside  a  sale  made  under  the  execution  issued 
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in  this  cause,  on  the  eighteenth  of  February  last,  by  the  sheriff 
of  the  county  of  Middlesex.    By  the  execution,  the  sheriff  was 
directed  to  sell  the  mortgaged  premises,  and  to  satisfy  out  of  the 
proceeds,  firsts  four  thousand  three  hundred  and  fifty  dollars  due 
^e  complainant  on  his  mortgage,  with  interest  and  costs ;  and 
^econdj  to  satisfy  John  Moir,  a  defendant,  three  thousand  and 
forty-five  dolhirs  and  forty-five  cents,  the  amount  of  a  second 
mortgage,  with  interest  and  costs.     The  property  was  owned  by 
William  Riggins,  the  other  defendant,  and  the  amount  of  these 
two  moitgages  was  to  be  raised  by  the  sale.     It  is  admitted  by 
all  the  witnesses,  by  Mr.  Travers,  by  the  sheriff,  and  by  the 
solicitorB  for  both  the  parties,  that  the  property  is  worth  the  amount 
(o   be  raised  by  the  execution,  as  well  that  due  to  Mr.  Moir  as 
thai  due  the  complainant.     The  sale  was  first  adveitised  for  the 
fourth  of  February,  at  South-Amboy,  and  was  then  adjourned 
to  Applegate's  tavern,  at  the  mouth  of  Cheesequakes  creek,  be- 
tween two  and  three  miles  south  of  South-Amboy.    Mr.  Moir 
coastitated  his  solicitor  his  agent  to  attend  the  sale,  and  author- 
ized him  to  bid  up  the  property  to  the  amount  due  the  complain- 
aoi  and  himself.     On  the  first  day  fixed  for  the  sale,  Mr.  Moir's 
agent  did  not  attend,  having  the  promise  of  the  complainant's 
BoliciCor  that  no  sale  should  take  place  in  his  absence;  and 
though  a  sale  was  then  pressed,  it  was  postponed  by  the  firm- 
ness of  the  complainant's  solicitor,  who  had  given  his  word  that 
none  should  take  place  in  the  absence  of  Mr.  Whitehead,  the 
agent  of  Mr.  Moir.     The  complainant's  solicitor,  after  the  first 
day  of  sale,  wrote  Mr.  Whitehead  that  the  sale  was  adjourned  to 
the  eighteenth  day  of  February,  at  one  o'clock,  at  the  house  of 
Mr.  Appleby,  about  a  mile  or  a  mile  and  a  half  from  the  ferry 
at  South-Amboy.     On  the  day  of  salc^  Mr.  Whitehead,  being 
under  the  inopression,  from  inquiries  made,  that  the  place  of 
sale  was  between  South-Amboy  and  New-Brunswick,  and  hav- 
ing further  learned  that  the  steamboat  from  New-York  to  South- 
Amboy  did  not  stop  at  Elizabeth-Town  Point,  took  the  train  of 
cars  that  pass  through  Newark  about  a  quarter  before  ten  in  the 
nuxoingf  for  New-Brunswick,  and  from  thence  set  out  in  a  pri- 
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vale  conveyance  to  attend  the  sale.  After  pursuing  his  journe] 
and  making  inquiries  on  the  road,  he  caroe  to  a  tavern-koiMi 
belonging  to  a  Mr.  Appleby,  though  not  occupied  by  him,  be 
tween  New-Brunswick  and  South-Amboy.  When  he  arri?M 
there,  he  found  out  by  a  person  who  liappened  to  have  beei 
present  at  the  time  of  tlie  adjournment  of  the  sale,  that  the  plao 
of  sale  was  at  William  Appiegate's  tavern,  on  the  other  side  o 
South-Amboy,  and  that  he  had  gone  out  of  his  way  some  five  o 
six  miles.  He  then  went  on,  and  arrived  at  the  place  of  salt 
at  five  minutes  before  two  o'clock,  and  found  that  the  properl] 
had  been  sold  to  Mr.  John  Travers,  for  and  in  behalf  of  Willian 
Riggins,  the  defendant,  for  four  thousand  five  hundred  dollars 
a  sum  about  sufiicient  to  satisfy  the  complainant's  mortgage,  anc 
cutting  off  entirely  the  defendant,  John  Moir.  The  sale  wai 
fixed  for  one  o'clock,  and  the  property  struck  ofi*  without  anj 
other  bidder  than  Mr.  Travers,  at  about  half  past  one.  Undei 
ttiis  state  of  facts,  John  Moir  applies  by  petition  to  set  aside  thii 
sale,  offering  on  his  part  to  bid  upon  a  resale  the  full  aHXNioi 
due  him  and  the  complainant  also.  Burnet,  the  mortgagor  ic 
the  mortgage  of  Mr.  Moir,  is  stated  to  be  insolvent  ]  and  unlesi 
the  relief  here  asked  is  granted,  the  money  on  this  second  mod 
gage  must  be  entirely  lost.  No  deed  has  yet  been  executed  b] 
the  sherifT  to  the  purchaser. 

The  power  of  the  court  to  interfere  in  this  case  is  not  denied 
It  has  been  frequently  done  in  the  state  of  New-York,  and  in 
this  court.  No  exercise  of  the  power  of  the  court  can  be  plainer 
than  that  of  controlling  sales  by  public  officers  on  its  own  pra 
cess.  Williamson  v.  JJalc^  3  John.  Ch.  Rep,  290 ;  Duncan 
and  others  v.  Dodd  and  others,  2  Paige,  99  ;  Requa  v.  JReo 
and  wife,  Ibid,  339. 

In  this  court,  the  case  of  the  Eifrs  of  Gouverneur  Morrk 
V.  SwartwotU  and  others,  was  cited  at  the  bar,  though  not  re- 
ported. The  cases  referred  to  on  the  argument  from  the  English 
courts,  on  the  subject  of  the  opening  of  biddings,  though  not 
applicable  to  our  method  of  making  sales,  show  a  very  strong 
disposition  to  open  sales  upon  the  single  ground  that  more  can  be 
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fBtfathe  property.  They  open  the  biddings  continually,  upon 
l»aflbr  made  to  bid  more  for  the  property,  without  any  allega- 
liiii  of  sarpri2se  or  fraud.  Holding  a  power  over  the  subject, 
tbey  do  so  for  the  interest  of  the  estate  alone.  These  cases  do 
not  apply  to  sales  made  with  us ;  tbey  have  never  been  adopted 
either  in  ibe  state  of  New- York  or  in  this  state.  To  justify  the 
ioterfiDnDoe  of  the  court,  there  must  be  a  foundation  laid — either 
fraud  or  mislake  or  some  accident,  by  which  the  rights  of  par- 
ties have  been  affected. 

h\  the  present  case,  I  have  no  doubt  either  as  to  the  power  of 
the  courCi  or  its  plain  duty,  to  interpose  and  set  aside  this  sale. 
Tbe  bare  statement  of  the  facts  show,  that  an  accident  on  the 
pit  of  the  agent  in  missing  the  road,  and  a  mbtake  wholly 
wdnientioDal  in  the  complainant's  solicitor  in  naming  the  house 
It  which  the  sale  was  to  take  place,  have  occasioned  the  whole 
Jifficuhy ;  and  it  would  be  a  reproach  on  the  administration  of 
joiice  if  no  remedy  could  be  afforded.    Had  Mr.  Moir,  or  his 
agent,  neglected  his  business,  there  might  have  been  some  rea- 
eoD  against  interfering ;  but  they  both  have  shown  diligence,  and 
eutaioly  did  intend  to  be  present  and  to  bid,  and  would  have 
done  so  but  for  the  accidental  occurrences  which  have  been  stated. 
I  consider  the  misapprehension  under  which  the  agent  labored, 
9oA  honestly  so  no  donbt,  as  to  the  situation  of  the  place  where 
tbe  sale  was  to  take  place,  and  tbe  wrong  information  given  him 
1?  the  complainant's  solicitor,  as  a  sufficient  ground  for  inter- 
^erenee.    Moir  was  not  a  mere  stranger,  who  contemplated  at- 
teDding  the  sale  as  a  purchaser,  but  a  party  having  a  deep  in- 
terest, and  manifesting  in  all  his  conduct  a  determination  to  be 
present,  and  to  bid  the  amount  due  him.    The  property  was 
^orth  the  amount,  and  his  mortgagor  was  insolvent,  he  had 
therefore  every  motive  for  such  a  course. 

But  it  is  said  that  it  is  dangerous  to  interfere  with  sheriffs'  soles  ; 
that  they  have  a  right,  as  public  officers,  to  exercise  a  discretion 
tt  to  sales,  and  the  manner  of  conducting  them ;  and  that,  if 
the  court  will  set  aside  such  sales,  purchasers  will  not  attend.  A 
iheriff  is  a  pubUc  officer,  and  as  such  has  a  certain  discretion 
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entrusted  to  him  by  law,  and  with  that  it  is  not  my  hitei 
desire  to  interfere ;  that  discretion  must^  however,  be  a  le( 
and  the  court  will  not  permit  such  an  exercise  of  it  as  sha 
injustice  and  wrong.  Thus  far  my  opinion  is  formed  fr 
sons  wholly  independent  of  the  sheriff;  and  without  in' 
now  to  charge  on  that  officer  in  this  case  a  designed  frau* 
never  be  led  to  think  his  conduct  in  respect  to  this  execut 
right.  It  may  have  been,  and  I  incline  to  think  it  was,  ir 
result  of  indiscretion  than  design.  He  had  a  large  execi 
his  hands ;  he  knew  that  the  sale,  made  as  it  was,  would 
entirely  the  second  mortgage,  amounting  to  more  thai 
thousand  dollars ;  he  knew  that  it  was  the  intention  of  t 
son  holding  this  second  mortgage  to  be  represented  at  tl 
and  he  knew  the  property  to  be  worth  the  amount  of  b 
mortgages.  Under  such  circumstances,  his  plain  duty  i 
iher  to  adjourn  the  sale,  or  to  have  waited  until  a  later  he 
the  absence  of  this  party,  to  strike  off  the  property  in  1 
hour,  when  he  had  until  five  o'ck)ck,  more  than  three  h( 
his  disposal,  was  unnecessary  and  unreasonable  haste. 

As  to  the  course  pursued  by  Mr.  Travers,  it  is  very  c 
interest  and  that  of  Mr.  Riggins,  the  purchaser,  was  one 
transaction.  Mr.  Riggins  was  his  relative,  and  probably ! 
ed  throughout  with  a  view  to  befriend  Mr.  Travers,  wl 
had  a  perfect  right  to  do.  One  thing  is  certain ;  Mr.  T 
meant  to  get  this  property  at  as  cheap  a  rate  as  possib 
availed  himself  of  the  opportunity  which  he  considered  ] 
ed  itself  of  defeating  this  second  mortgage.  At  the  first  i 
ed  for  the  sale,  after  learning  that  a  sale  for  the  amoual 
first  mortgage  would  defeat  the  second  entirely,  he  still 
the  sale  of  the  property,  which  must  then  have  taken  pi 
for  the  commendable  course  pursued  by  Mr.  Williamso 
may  have  excused  this  course  to  himself  upon  the  grou 
considerable  improvements  had  been  put  on  this  property  i 
self  and  Mr.  Riggins,  and  that  without  such  improvemc 
property  would  not  have  been  worth  the  amount  of  this 
mortgage.    This  consideration,  it  cannot  be  pretended, 
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enter  into  this  question.    Any  improvements  thus  made,  can 
never  be  set  up  as  a  reason  for  defeating  a  bon^  fide  mortgage. 

The  place,  too,  for  the  sale,  was  fixed  by  Mr.  Travers — a  place 
every  way  unfit  for  such  a  sale,  and  only  to  be  excused  for  the 
teasoQ  that  it  was  near  the  premises  to  be  sold. 

The  sale  made  by  the  sheriff  must  be  set  aside,  and  a  new  sale 
made,  upon  a  readvertisement  according  to  law.    Each  party  to 
pay  their  own  costs  on  this  application. 
Sale  aet  aside. 


CASES 


AIUUDOID  » 


THE    COURT    OF    CHANCERY 


OF  THE  STATE  OF  NEWJERSEY. 


OCTOBER   TERM,    1839. 


William  Bailky  and  others  v.  William  Stileb  and  wife 

and  others. 


In  a  case  of  spoliation  of  a  will,  equity  has  juriediction,  And  the  will  Mj  be 
established  in  this  court. 

In  order  to  et^tablish  a  will  in  the  court  of  chancery,  all  the  whnflMH  to  tbs 
will,  if  within  the  power  of  the  court,  must  he  examined.  Bat  if  efUwef 
the  witnesses  be  dead,  or  insane,  or  without  the  joriedjetion  of  the  Muiti 
the  will  may  be  established  without  the  evidenoe  of  raeh  witueeMe. 

Under  the  statute  of  New-Jcrscy,  it  is  requisite,  to  the  doe  azecntioii  of  i 
will  to  pass  real  estate,  that  the  testator  sign  his  name  in  the  pfWanN  sT 

the  witnesses. 

On  a  bill  filed  to  establish  a  will,  under  a  charge  of  wpoUatwti^  it  ie  not  WOH- 
sary  to  prove  that  the  spoliation  was  committed  by  the  indindiul  ofauyid  in 
the  bill,  or  by  whom  it  was  committed.  It  is  enoogh  if  the  ftet  of  tlMlpo* 
liation  be  established. 

On  a  bill  filed  to  establish  a  will  devising  real  estate,  the  jconit  may  giutielief 
either  by  making  an  in  jonction  peqwtaal,  restraining  the  dBfeadaats  Amb 
prosecuting  any  suit  to  disturb  the  complainants  in  the  poimrioa  of  tWr 
respective  tracts,  or  by  directing  a  release  on  the  port  of  the  deftodnls  ef 
all  their  right  in  said  lands  to  be  made  to  the  oomplaiiii|4%  or  iQr  a  ^ 
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iaUbliihiDg  the  will  in  all  ita  parts.    The  laat  comae  ahould  be  adopted 
^rherever  the  contents  of  the  will  can  be  asoeitained. 

The  bill  was  filed  on  the  8th  of  January,  1834,  by  William  Bai- 
r.  Mills  Bailey,  Henry  Bailey,  Charles  Bailey,  Ebenezer  Bailey, 
d  Caroline  Bailey,  children  of  Benjamin  Bailey,  late  of  the  coun- 
of  Morris,  deceased,  against  William  Stiles  and  Delia  his  wife, 
>raham  Bockover,  junior,   and  Sally  Ann  his  wife,  Almira 
dley  and  Louisa  Bailey,  in  order  to  establish  the  will  of  the 
id  Benjamin  Bailey.    The  bill  charges,  that  the  said  Benjamin 
Jley  was,  during  his  life,  and  at  the  time  of  bis  death,  seized 
fee  of  certain  mills,  and  several  tracts  of  land  and  real  estate, 
tbe  township  and  county  of  Morris ;  and  being  so  seized  there- 
and   being  of  sound  and  disposing  mind  and  memory,  the 
d  Benjamin  Bailey,  on  or  about  the  2l8t  day  of  May,  1829, 
.de  his  last  will  and  testament  in  writing,  and  signed  and  pub- 
led  the  same  in  the  presence  of  three  subscribing  witnesses, 
d  attested  in  the  manner  prescribed  by  law  for  devising  real 
ate  ;  by  which  said  will,  the  said  Benjamin  Bailey,  amongst 
aer  things,  did  give  and  devise  to  the  complainants,  in  fee 
xiple,  all  his  real  estate,  to  the  purport  and  in  manner  follow- 
g  ;  that  is  to  say :  to  the  said  William  Bailey  he  gave  and  do- 
sed a  certain  grist-mill  and  saw-mill,  w*ith  the  privileges,  and  a 
rtain  lot  of  land  called  the  Hamilton  lot,  tbe  whole  containing 
ty-ifaree  acres.     To  the  said  Mills  Bailey  he  gave  and  devised 
oertain  farm  called  the  Bailey  farm,  in  the  said  township  of 
orris,  adjoining  Abraham  Bockover  and  others,  containing 
iDiit  ninety  Hcres ;  and  certain  lots  called  the  Hawkins  lot  and 
m  Sand-spring  lot,  containing  together  about  iifty-nine  acres. 
'o  tbe  said  Henry  Bailey,  a  certain  farm  called  the  Nesbit  farm, 
L  the  township  of  Morris,  containing  about  one  hundred  and  five 
HW;  also,  one  equal  undivided  half  of  the  Swamp-meadow, 
mtaining  thirty  acres  in  the  whole,  adjoining  David  Lindsley. 
*o  the  said  Charles  Bailey  he  gave  and  devised  a  certain  farm 
adled  the  Yanhouten  farm,  containing  about  one  hundred  and 
Brenty-eigfat  acres— it  being  part  of  tbe  farm  fonnerly  Peter 
iharpensiein's.    To  the  said  Ebenezer  Bailey  he  gave  and  de- 
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vised  the  homestead  farm  where  the  said  Benjamin  Bailey  then 
lived,  containing  about  sixty-five  acres,  and  one  half  of  the  abov< 
mentioned  Swamp-meadow.  To  Caroline  Bailey  he  gave  and  de- 
vised a  certain  farm  called  the  Glasby  farm,  in  Morris  towoship; 
containing  sixty  acres,  adjoining  the  said  Nesbit  farm.  And  the  said 
Benjamin  did  further,  in  and  by  his  last  will  and  testanient,  nomi- 
nate and  appoint  the  saidWilliam  Bailey  and  Mills  Bailey,  execoton 
of  his  said  last  will  and  testament.  That  the  said  Benjamin  Baile] 
died  on  the  6th  of  June,  1833,  without  having  altered,  cancelled 
or  revoked  his  said  will,  leaving  the  complainants,  and  Sally  AnO; 
wife  of  Abraham  Bockover,  junior,  and  Delia,  wife  of  WQliaflQ 
Stiles,  his  children,  and  Almira  Bailey  and  Louisa  Bailey  his 
grandchildren,  (the  children  of  his  son,  John  Bailey,  deceased,] 
his  heirs  at  law ;  and  that  the  said  Abraham  Boekover,  janior. 
and  Sally  Ann  his  wife,  William  Stiles,  and  Delia  his  wife,  Al- 
mira and  Louisa  Bailey,  severally  refuse  to  join  the  complainantc 
in  the  suit,  and  are  therefore  made  defendants.  That  the  wil 
remained  in  the  possession  of  the  testator,  and  was  kept  locked 
up  in  a  drawer  of  his  desk  in  his  dwelling-house,  until  the  daj 
of  his  death.  That  on  the  day  after  the  funeral  of  the  said  Ben- 
jamin  Bailey,  the  complainants,  William  and  Miles  Bailey,  hav- 
ing understood  from  their  father  that  they  were  the  executon 
named  in  his  will,  went  to  the  desk  for  the  purpose  of  getting 
the  will,  when  they  discovered  that  the  lock  of  the  desk  had  beei 
broken  open,  and  also  the  lock  of  the  drawer  in  which  the  wiT 
had  been  kept,  and  that  the  will  was  taken  away.  That  thes 
had  repeatedly  made  diligent  search  for  the  will  and  had  n^ 
been  able  to  find  it,  and  that  it  had  never  been  in  the  possessio 
or  under  the  control  of  either  of  them  since  the  death  of  the 
Benjamin  Bailey. 

That  the  general  contents  of  the  will  were  known  in  the  far 
ily,  their  father  having  frequently  spoken  of  them  in  his  li 
time.  That  Delia  Stiles  and  her  husband  had  expressed  tbe^ 
selves  dissatisfied  with  its  contents  and  threatened  to  destroy  i  ^ 
they  could  get  hold  of  it.  That  on  the  day  of  the  funeral  the  s^ 
Delia,  under  pretence  of  sickness,  refused  to  accompany  * 
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fiimily  to  the  fuDeral,  but  remaiued  at  the  dwelling-home  oT  her 
&tber,  and  then  and  there,  as  complainants  were  informed  and 
believe,  broke  open  the  desk  and  carried  away  the  will.  That 
the  said  Delia,  by  and  with  the  connivance  of  her  husband,  after 
the  death  of  the  said  Benjamin  Bailey,  surreptitiously  and  clan- 
destinely took  the  sakl  will,  and  have  either  destroyed  or  do  now 
conceal  and  suppress  the  same,  by  reason  whereof  it  cannot  be 
produced  and  proven  and  recorded  in  such  manner  as  it  other- 
wise would  have  been  under  the  laws  of  this  state. 

That  the  said  Benjamin  Bailey,  at  his  death,  left  sufficient  per- 
sonal estate  for  the  payment  of  his  debts  and  funeral  expenses, 
with  a  considerable  surplus  to  be  disposed  of  according  to  the  di- 
rections of  his  will,  and  that  the  complainants  at  his  death  be- 
came entitled  to  the  several  premises  devised  to  them  respectively 
in  the  said  will,  subject  to  the  dower  of  the  widow  of  the  said 
Benjamin  Bailey,  which  right  of  dower  the  complainants  by 
their  bill  acknowledge,  and  profess  their  willingness  at  all  times 
to  set  off  the  same  when  requested.  That  the  complainants,  on 
the  death  of  their  father,  took  possession  of  the  said  several 
tracts  devised  to  them  in  his  will,  and  are  now  in  possession 
thereof. 

The  bill  prays  that  the  said  William  Stiles  and  Delia  his  wife 
may  be  decreed  to  produce  the  will  of  the  said  Benjamin  Bailey, 
by  them  or  one  of  them  surreptitiously  held,  or  any  other  will 
of  the  said  Benjamin  Bailey  in  their  or  either  of  their  possession, 
custody  or  power ;  or  if  the  will  of  the  said  Benjamin  Bailey  be 
lost,  destroyed  or  suppressed,  that  the  true  contents  thereof  may 
be  ascertained,  proven  or  established,  under  the  order  and  decree 
of  the  court :  that  the  complainants  may  be  decreed  to  hold  the 
several  parcels  of  real  estate  so  devised  to  them,  respectively,  and 
their  title  confirmed  to  them,  their  heirs  and  assigns,  according 
to  the  true  intent  and  meaning  of  the  said  will ;  that  the  defend- 
ants may  be  decreed  to  execute  and  deliver  sufficient  deeds  of  re- 
lease of  their  respective  rights  and  claims  to  the  said  lands,  as 
heirs  at  law  of  the  said  Benjamin  Bailey  ;  and  that  they  may  be 
perpetually  enjoined  and  restrained  from  setting  up  any  claim  or 
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demand,  or  from  proeecuting  any  action,  as  the  heirs  at  law  of 
the  said  Benjamin  Bailey,  for  the  said  lands  devised  to  the  com- 
plainants, or  any  part  thereof. 

On  filing  the  bill,  an  injunction  was  issued  by  the  advice  of 
Elias  Vanarsdale,  esquire,  one  of  the  masters  of  the  court,  (the 
chancellor,  Yroom,  having  been  of  counsel  in  the  cause,)  pur- 
suant  to  the  prayer  of  the  bill. 

Two  demurrers  were  filed  to  the  bill.  The  first,  a  general 
demurrer,  for  want  of  equity.  The  second,  by  William  Stiles 
and  wife,  assigning  for  cause  of  demurrer,,  that  they  could  not 
be  called  upon  to  criminate  themselves.  On  the  1 1th  of  No- 
vember, 1834,  the  chancellor,  by  and  with  the  advice  of  Elias 
Vanarsdale,  esquire,  master,  overruled  the  first  demurrer  with 
costs,  and  allowed  the  second,  which  extends  to  so  much  of  the 
complainants'  bill  as  seeks  a  discovery  from  Stiles  and  wife. 
The  cause  came  on  for  final  hearing  before  chancellor  Peaning- 
ton,  upon  the  pleadings  and  proofs,  at  a  special  term  held  in 
Morris-Town,  on  the  8th  of  August,  1839. 

J.  W,  Miller  and  /.  H,  Williamson^  for  complainants. 

&  Scudder  and  P.  D,  Vroom,  for  defendants. 

/.  W.  Miller  J  for  complainants,  insisted,  that  the  will  of  Ben- 
jamin Bailey  was,  in  point  of  fact,  duly  executed.  If,  from  the 
whole  evidence,  the  court  is  satisfied  that  the  will  was  signed  in 
the  presence  of  the  witnesses,  it  is  enough,  although  the  attest- 
ing witnesses  should  deny  it.  3  Stark,  Ev*  1692;  Raaeo^s 
Ev,  74 ;  1  TF.  Black,  365. 

That  the  will  was  not  altered  or  revoked  at  the  testator's 
death.  That  it  was  destroyed  by  Mrs.  Stiles.  That  the  evi- 
dence is  clear  that  the  will  was  destroyed,  and  whether  by  Mis. 
S.  or  any  other  person,  the  complainants  are  entitled  to  relief. 

That  the  contents  of  the  will  are  sufficiently  proven.  If  a 
paper  is  destroyed  by  the  heirs,  the  rule  in  proving  the  contents 
is  not  as  strict  as  when  it  is  lost  by  accident     ToUer  on  Ea^rs^ 
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^O,  71 ;  Burris  Ecc.  Law,  209 ;  2  Eng.  Eccles.  Rep.  182 ; 
*  CampbelPs  Rep,  390 ;  1  Stark,  Ev.  354,  353,  n.  o.  ;  Lord 
^aym.  Til ;  Saxton,  212;  3  Unlsted,  58. 

The  oath  of  the  party,  after  proving  its  existence,  is  evidence 

of  the  loss.     1  Cattle's  Cases  in  Error,  27  ;  16  Johns.  Rep. 

193 ;  6  Cowan,  377;  12  Johns,  Rep,  192;  1  Stark.  Ev.  349. 

ComplaiDants  are  entitled  to  relief,  and  that  witliout  going  to 
law  to  establish  the  will.  1  Madd.  Ch,  Prac.  325-6  ;  3  Atkyns, 
359  ;  2  Vernon,  380,  561 ;  1  Vesey,  sen,  387 ;  1  i'.  Wms.  731 ; 
2  Ibid,  748;  1  John.  Cases,  417. 

In  cases  of  fraud  or  accident,  the  court  will  retain  a  bill  for 
relief.     1  Fonblanque,  12,  15,  in  note. 


L  H.  WiUianf'Son,  for  complainants,  cited  Hobart,  109  ;  MU- 
ford  on  Pleading,  159 ;  I  RitsselPs  Rep,  558  ;  1  Dickens,  32, 
A  witness  abroad  need  not  be  examined  on  commission.    Lord 
Carrington  v.  Payne,  5  Ves.  41 1 ;  2  Madd,  Ch.  Prac,  440. 

iS.  Scttdder,  for  defendants,  contia.  The  defendants  do  not 
deny  the  jurisdiction  of  the  court,  but  iliey  insist  that  here  is  no 
spoliation,  or  suppression,  or  fraud.  There  is  no  proof,  though 
It  is  80  charged  in  the  bill,  that  Mrs.  Stiles  ever  threatened  to 
destroy  the  will,  nor  that  she  feigned  sickness.  The  judgment  on 
the  demurrer  shows  that  the  charge  of  spoliation  in  the  bill  was 
improperly  there.  No  inference  against  her  is  to  be  drawn  from 
Ler  not  answering. 

There  is  no  proof  that  the  will  Wiis  so  executed  as  to  pass  real 
estate.  The  will  must  be  signed  in  the  presence  ©f  the  witness- 
es. Rev.  Laws,  7,  sec,  2]  Den  ex  dern,  Cojnpton  v.  M  it  ton, 
7  IJahted,  70 ;  Den  ex  dem.  Mickle  v.  Matlack,  2  Harr.  86. 
Though  the  proof  be  clear  that  the  will  was  destroyed,  yet  if 
it  turns  out  not  to  have  been  executed  accoiding  to  the  statute, 
it  will  avail  nothing  as  to  the  real  estate.  Equity  requires  as 
much,  nay  more  proof  of  the  execution  of  a  lost  will,  than  is 
required  at  law.  In  equity  all  the  witnesses  to  a  will  must  be 
examined.     Cooper's  Eq.  Cases,  136 ;  2  Madd.  Ch.  Prac.  440. 
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P.  D.  Vroom,  for  defendants.  The  complainants'  case  is  not 
founded  on  a  lost  paper,  but  is  a  case  of  spoliatitm.  This  is  a 
novel  and  rather  an  extraordinary  case.  Very  few  cases  of  this 
nature  in  the  court  of  chancery  are  to  be  found  in  the  books,  and 
no  case  in  New- Jersey. 

The  complainants  must  make  out  the  factum  of  the  execntioo. 
There  is  proof  of  a  will,  but  there  is  no  proof  that  there  was  ever 
one  executed  according  to  law  to  pass  real  estate.  Johnson  is  a 
candid  observing  witness^  and  he  must  have  observed  it  had  it 
been  signed  in  his  presence.  Being  a  discreet  man,  and  a  sub' 
scribing  witness,  his  testimony  is  to  be  specially  regarded.  If 
the  will  is  proved,  it  must  be  by  a  by-stander — a  mother,  and 
the  peculiar  friend  of  the  complainants.  The  testimony  of  this 
witness  is  contradictory  and  uncertain.  The  only  two  witnesses 
in  regard  to  the  execution  contradict  each  other.  Can  the  court 
on  such  evidence  establish  the  will  against  the  heir  ? 

It  is  the  rule  of  this  court  that  the  subscribing  witnesses  must^ 
all  be  produced.     In  a  doubtful  case  will  not  the  court  require ^^ 
the  complainants  to  examine  the  witness  in  Ohio,  e^en  ibo^h^tf 
it  might  not  be  conceded  as  a  universal  rule  that  all  the 
must  be  examined  ? 

It  is  not  proved  clearly  that  the  will  was  in  existence  at  th< 
testator's  death.     The  court  must  say  whether  the  will  was  takei 
away  by  the  testator  in  his  life  time,  or  by  Mrs.  Stiles.    The  bil  ^' 
fails  unless  the  charge  against  Mrs.  Stiles  is  made  out.     It  is  no  ^ 
a  case  for  the  mere  loss  of  the  paper.     The  loss  of  a  paper  is  h'^ 
mistake — the  spoliation  is  through  fraud. 

The  complainants  have  failed  to  make  out  the  contents  of  th^ 
will.  The  paper  found  among  the  papers  of  David  Thompson 
is  not  a  copy  of  the  will,  but  turns  out  to  be  a  mere  memoran- 
dum. The  will  must  be  proved.  What  decree  will  the  court 
make  ?  The  prayer  of  the  bill  is  as  to  the  real  estate  alone. 
There  is  seven  thousand  dollars  of  the  personal  estate,  what  is 
to  be  done  with  that ?  Can  a  will  be  established  for  part?  A 
new  will  is  not  to  be  made  for  the  testator,  but  his  wUl  is 
to  be  established ;  not  a  part  of  the  will,  bia  the  entire  one. 
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/  B.  WiUiamson,  in  reply.    The  complaiQaDts  are  williog 

to  stand  or  fall  by  the  charge  of  spoliation.    There  is  no  doubt 

(hat  a  will  of  some  kind  was  made  by  the  testator :  this  is  agreed 

to.    Was  the  will  executed  in  such  manner  as  to  pass  real  estate? 

It  is  only  required  that  the  subscribing  witnesses  should  have  been 

in  the  room  and  might  have  seen  the  will  executed.   All  that  Mr. 

3obD8on  says  is,  that  he  has  no  recollection  of  seeing  the  testator 

»ign  the  will.     He  does  not  say  that  he  did  not  sign  it  in  his 

presence.    He  says  it  may  have  been  signed  and  I  not  remember 

it.     Mrs.  Bailey,  the  widow,  fully  proves  the  signing.    The  court 

is  bound  to  reconcile  the  testimony  of  witnesses.     The  testimony 

of  an  aflSrmative  witness  outweighs  that  of  many  negative  ones. 

Must  all  the  subscribing  witnesses  to  the  will  be  examined  ? 

Cannot  the  legal  formalities  be  proved  by  other  witnesses  until 

the  testamentary  ones  are  called  ?   At  law  it  is  clear  you  need 

not  bring  all  the  witnesses  into  court ;  why  should  a  different  rule 

exist  in  equity  ?    Cooper  v.  Blundell,  iJoop.  Eq.  Ca.  138 ;  same 

case,  19  Ves.  505. 

The  way  of  proving  a  will  in  a  case  of  spoliation  must  not  be 
wholly  blocked  up.    5  Vesei/,  404 ;  9  Vesey,  381. 

A  will  may  be  proved  against  the  testimony  of  the  instrumen- 
tal witnesses.     Chase  v.  Lincoln,  3  Mass,  236. 

if  the  rule  is  inflexible  that  all  the  witnesses  must  be  exam- 
ined, this  court  will  let  the  case  stand  over  until  a  commission 
can  be  returned,  or  order  an  issue  of  devisavit  vel  non.  Sea- 
tinCs  Forms  of  Decrees,  82. 

If  there  has  been  spoliation,  although  not  by  Mrs.  Stiles,  the 
complainants  are  entitled  to  relief.  If  defendants  do  not  answer 
then  one  witness  is  enough.     The  answer  is  evasive. 

As  to  the  contents  of  the  will ;  a  will  must  be  established  to 
the  extent  proved,  even  if  you  cannot  prove  the  whole  of  it 
There  is  nothing  more  than  an  application  to  the  court  to  estab- 
lish this  will  so  far  as  relates  to  the  devises.  The  personal  estate 
was  to  be  equally  divided.  The  court  will  not  refuse  aid  to  de- 
visees, merely  because  the  whole  of  the  will  cannot  be  proved. 
2  Fernofi,  216,  441. 
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The  court  need  not  establish  the  will,  but  may  only  continue 
and  make  perpetual  ilie  injunction  againbt  disturbing  the  devisees. 
The  will  need  not  be  establislied,  but  only  the  rights  of  iho  com- 
plainants. If  only  the  coniphiinanis'  rights  are  established,  any 
other  party  may  question  the  disposition  of  the  personal  estate. 
Seaton's  Decrees,  63. 

The  Chancellor.  This  is  an  important  cause.  Tbe 
amount  of  properly  involved  is  large,  the  questions  arising  new 
with  iiti^  and  sonic  of  the  charges  made  against  one  of  the  de- 
fendants of  a  very  serious  and  dis^tressing  character.  My  desire 
to  come  to  a  just  and  sound  conclusion,  has  been  in  due  propor- 
tion to  tlie  magniludcof  the  case. 

^rUe  complainants  are  children  (five  sons  and  one  daughter) 
of  Benjamin  Bailey,  deceased,  late  of  the  comity  of  Morris,  iu 
this  state.  They  allege,  that  their  fathei  at  the  time  of  his  death 
was  seized  in  fee  of  a  large  real  estate,  which  he  devised  to  ihem 
in  the  manner  therein  stated,  by  his  lust  will  and  testameot,  duly 
executed  in  the  form  piesciibed  by  tne  laws  of  this  state.  The 
will  is  said  to  bear  dale  on  the  twenty-first  of  May,  eighleea 
hundred  and  twenty-nine,  and  the  testator  to  have  died  on  tbe 
sixth  of  June,  eighteen  hundred  and  thirty  three.  They  further 
allege,  that  their  father  kept  his  will  locked  up  in  a  desk  in  his 
own  house  until  his  death,  immediately  after  which  the  lock  of 
the  desk  aitd  of  the  drawer  in  which  the  will  was  kept  was  bn>- 
en  open,  and  the  will  taken  out  and  carried  away.  They  further 
allege,  that  at  the  funeral  of  their  father,  their  sister  Delia  Stiles^ 
under  pretence  of  sickness,  refused  to  go  to  the  grave,  but  re* 
mained  at  the  dwelling,  and  then  and  there,  as  they  are  infom- 
ed  and  believe,  broke  open  the  said  desk ;  and  that  their  said 
sister,  with  the  connivance  of  her  husband,  WilHam  Stiles,  in 
this  manner  clandestinely  took  the  said  will,  and  has  either  de- 
stroyed or  suppresses  and  conceals  the  same.  The  bill,  after 
stating  this  charge  of  spoliation,  prays  that  the  defendants  may 
be  compelled  to  produce  to  this  court  the  said  last  will  and  testa- 
ment, or  that  the  true  contents  thereof,  in  case  it  be  loet|  desUDy- 
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or  suppressed,  may  be  ascertained  and  established  by  this 

court ;  or,  that  the  coiiipLiinants  may  be  decreed  to  hold  the  seve- 

rcil  tracts  of  land  devised  to  them  according  lo  the  will,  that  the 

defendants  nmy  be  compelled  to  execute  to  them  releases  of  all ' 

Iheir  right  or  claim  to  the  same,  and  be  perpetually  enjuiqed 

f  ronn  setting  up  any  further  cluim  or  demand  for  the  said  lands, 

or  fiom  prosecuting  any  action  for  the  recovery  thereof,  and  that 

Che  title  of  the  cooiplainaots  to  the  said  lands  may  be  quieted 

And  put  at  rest. 

The  defendants  are  two  of  the  testator's  daughters  with  their 
husbands,  and  the  children  of  a  deceased  son,  to  whom  the  tea* 
tator  gave  no  part  of  his  real  estate.     These  defendants  met  this 
case  in  the  first  insUince  by  two  demurrers,  one  of  them  denying 
the  whole  equity  of  the  bill,  and  the  other  as  to  so  much  of  the 
bill  as  charged  upon  Mra.  Stiles  the  spoliation  of  the  will,  claim- 
ing the  protection  of  the  couit  as  to  Mr.  and  Mrs.  Stiles  from  an- 
swering, on  the  ground  that  such  answer  might  criminate  them. 
The  first  demurrer  was  overruled  by  the  court,  and  the  last  sus- 
tained so  far  as  relates  to  Mr.  and  Mis.  Siiies.     The  effect  of  this 
decision  was  to  establish  in  this  very  case  the  jurisdiction  of  the 
court  upon  the  facts  stated  in  the  bill,  so  far  as  those  facts  were 
well  pleaded,  and  to  exempt  Mr.  and  Mrs.  Stiles  from  answering 
so  far  as  they  are  charged  criminaliterj  and  that  without  preju- 
dice.   The  question  of  jurisiliction  was  considered  on  the  present 
argument,  and  properly  so,  as  having  been  settled  by  the  decis- 
ion on  the  first  demurrer,  which  brought  up  the  whole  case  made 
by  the  bill  for  discussion  and  settlement.     In  a  case  of  spoliation 
the  power  of  this  court  is  too  well  settled  to  admit  of  further 
question.     1  Madd.  Ch.  Prac.  325-6 ;  3  Alkyns,  369 ;  2  Ver- 
non, 380,  661 ;  1  Vesey,  sen.  387;  IP.  Wm$.  731 ;  2  Ibid, 
748;  2  Story's  Eq.  671. 

Taking  the  power  of  the  court  to  be  established,  I  proceed  to 
esutmine  and  see  how  far  the  complainants  have  suEtained  them- 
lelves  by  evidence. 

1.  The  first  question,  and  the  one  which  lies  nt  the  founda- 
tion of  ftll  the  rest,  is,  whether  Benjamin  Bailey  left  at  bis  death 
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any  last  will  and  testament.  I  do  not  mean  here  to  speak  of  the 
mode  of  execution,  but  did  be  leave  any  instrument  purporting 
to  be  his  will?  That  be  made  a  will  in  the  year  eighteen  hun- 
dred and  twenty-nine,  there  can  be  no  doubt;  it  has  not  been 
controverted  by  any  person.  John  Johnson  testifies,  that  he  wit- 
nessed the  testator's  will  a  few  years  before  his  death.  It  was 
drawn  by  David  Thompson,  witnessed  by  him,  by  Mr.  Johnson 
the  deponent,  and  by  Ephraim  M.  High.  William  Bailey  one 
of  the  complainants,  and  Mrs.  Bailey  the  testator's  widow,  he 
says,  were  present.  Mrs.  Bailey  the  widow,  (who  has  in  le- 
gal form  relinquished  all  claim  under  the  will  and  elected  to 
take  her  dower  at  common  law,)  confirms  the  statements  made 
by  Mr.  Johnson  as  to  the  execution  of  the  will,  and  agrees  with 
him  in  most  of  the  attendant  circumstances.  The  answer  of 
the  defendants  admits,  that  in  or  about  the  year  eighteen  bun- 
dled and  twenty-nine,  without  meaning  to  be  particular  as  to 
time,  they  heard  that  the  testator  had  made  a  will.  There  is  no 
evidence  that  this  will  was  ever  cancelled,  or  in  any  way  modi- 
fied. Mrs.  Bailey  says,  tlie  testator  kept  his  will  in  a  desk  in  the 
entry ;  it  was  the  same  desk  in  which  he  kept  his  most  valuable 
papers,  such  as  bonds  and  notes.  She  says  she  saw  the  will  in 
her  husband's  last  sickness.  He  requested  tliat  it  should  be 
brought  to  him,  and  proposed  that  his  son  William  should  take 
it  home  with  him,  and  actually  gave  it  to  him  for  that  purpose, 
but  afterwards  changed  his  mind,  saying  it  might  not  look  well 
to  take  it  out  of  the  house,  and  it  was  retorned  to  the  desk, 
again.  This  was  only  three  or  four  days  before  the  testator'? 
death.  He  died  on  Friday,  and  on  Saturday,  the  day  after,  the 
widow  says  she  saw  the  will.  This  was  the  day  of  the  fuiieial. 
On  Monday  afterwards  she  went  to  the  desk  and  found  it  broken 
open.  The  lock  had  been  pried  off.  There  were  marks  on  it 
showing  that  force  had  been  applied ;  and  the  will  was  gone, 
and  she  has  never  seen  it  since.  Upon  this  evidence  it  is  suffi- 
ciently proved  that  there  was  a  will  in  existence  at  the  testator's 
death. 
2.  The  second,  and  by  far  the  more  difficult  question  to  settle. 
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relates  to  the  factum  of  the  execution  of  this  will.     The  defend^ 
&ut8  insist,  that  even  if  a  will  is  proved  to  have  been  made,  yet 
t.here  is  no  sufficient  proof  that  it  was  executed  in  such  a  manner 
^ks  to  pass  real  estate  under  the  laws  of  this  state,  and  especially 
xjnder  the  construction  placed  upon  those  laws  by  the  supreme 
court     They  deny  that  the  testatoF  signed  the  will  in  the  pres- 
ence of  the  subscribing  witnesses.     The  witnesses,  it  will  be 
remembered,  are  David  Thompson,  who  drew  the  will  and  who 
is  dead,  Ephraim  M.  High,  who  has  removed  to  the  state  of 
Ohio,  out  of  the  jurisdiction  of  this  court,  and  John  Johnson. 
Mr.  Johnson  is  the  only  subscribing  witness  who  has  been  sworn, 
and  before  proceeding  further  it  will  be  proper  to  dispose  of  an 
objection  taken  by  the  defendants  to  any  relief  being  afforded  the 
complainants  until  they  shall  have  examined  all  the  subscribing 
witnesses.     It  is  contended  that  it  is  a  rule  of  this  court,  in  all 
cases,  that  all  the  subscribing  witnesses  must  be  examined  on 
proving  the  will  against  the  heir.     To  maintain  this  position, 
the  case  of  Bootle  v.  Blutidell,  in  Cooper^s  Equity  Rep.  136, 
is  much  relied  on.     That  was  an  issue  of  devisavit  vel  non^ 
directed  by  the  court.     After  examining  one  of  the  subscribing 
witnesses,  the  complainant  rested  his  case,  saying  to  the  defend- 
ant that  he  would  make  him  a  present  of  the  other  two.     Upon 
a  motion  for  a  new  trial,  the  chancellor  declared  it  to  be  necessa- 
ry that  the  complainant  should  call  all  the  subscribing  witnesses 
before  a  will  could  be  established  in  that  court.     These  witness- 
es he  considered  not  as  the  witnesses  of  either  party,  but  of  the 
court.     The  witnesses  appear  to  have  all  been  in  court,  and  in 
such  case,  or  what  is  the  same  thing,  when  they  are  within  the 
power  of  the  court,  they  must  nil  be  examined.    I  have  no  doubt 
that  this  is  the  settled  rule.     But  there  are  exceptions,  and  must 
necessarily  be,  to  the  rule  requiring  the  production  of  all  the  wit- 
nesses; and  it  so  happens,  that  the  two  witnesses  not  produced 
ia  this  case,  come  within  tlie  exceptions  made  in  the  ixwks  to  the 
general  rule ;  one  died,  and  the  other  removed  beyond  the  juris- 
diction of  the  court.     The  case  first  referred  to  will  be  found  re- 
ported in  19  Vesey,  505,  and  these  very  exceptions  to  the  gene- 
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ral  rule  are  there  slated.  See  also  Seaton^s  Decrees,  62  ;  Lord 
Carrifigton  v.  Payne,  5  Vesey^  411;  Billing  v.  Brooksbankj 
19  Vesey,  505  ;  Chase  v.  Lincoln,  3  Mass.  236.  The  like  ex- 
.  ception  to  the  rule  obtains  where  the  witness  becomes  insane,  or 
has  not  been  heard  of  for  many  years  and  cannot  be  found.  lo 
the  case  of  a  witness  being  out  of  the  jurisdiction  of  the  court, 
I  am  aware  there  have  been  different  opinions  entertained  in  dif- 
ferent courts,  but  1  think  the  true  rule  is  to  consider  it  as  coming 
within  the  exceptions.  Such,  as  it  appears  to  me,  is  the  weight 
of  authority,  and  it  is  more  consistent  with  principle.  What 
power  has  the  complainant  over  a  witness  in  another  state?  He 
cannot  compel  his  attendance  either  before  this  court  or  before  a 
commissioner  in  the  state  where  he  may  happen  to  reside.  In 
tlie  case  cited  from  5  Vesey,  it  was  made  a  point  whether  a  com- 
mission should  not  be  sent  abroad  to  examine  the  witness,  and 
it  was  held  sufficient  lo  prove  his  hand-writing.  Had  the  de- 
fendants desired  so  to  do,  they  would  have  been  entitled  to  take 
out  a  commission  to  examine  this  witness,  but  tieither  part;  was 
bound  io  do  so  if  they  were  willing  to  submit  the  case  upon  the 
other  evidence.  We  must,  then,  see  how  tlie  proof  stauda  as 
taken. 

John  Johnson,  a  subscribing  witness,  testifies,  that  he  was 
present  at  the  execution  of  the  will.  He  was  sent  for  for  that 
purpose.  William  Bailey  the  son,  Mrs.  Bailey  the  widow,  Da- 
vid Thompson,  Ephraim  M.  High  and  the  witness,  were  present. 
The  testator  put  his  hand  on  the  seal  and  acknowledged  that  he 
signed,  sealed  and  published  it  as  his  last  will  and  testament. 
He  was  of  sound  mind.  Mr.  Thompson  and  the  deponent  signed 
their  name^,  and  Mr.  High  made  his  mark,  as  witnesses,  in  the 
presence  of  the  testator.  He  saw  Mr.  Thompson  sign  hia  name 
and  Mr.  High  make  his  mark.  As  to  the  testaior^s  signing  the 
will  in  the  presence  of  the  witnesses,  the  deponent  answers,  he 
does  not  recollect  seeing  him  sign  his  name.  He  thinks  the  tes- 
tator's name  was  signed  to  the  will  when  he  first  saw  it.  This 
witness  gives  a  very  rational  account  of  the  whole  matter,  and 
makes  out  a  complete  execution  of  the  instrument,  except  as  to 


•OCTOBER  TERM,  1839.  233 

[Bailey  et  al.  ▼.  Stiles  et  al.] 

tlie  signing  by  the  testator,  and  upon  that  point  he  declares  he 
has  DO  recoIIectioQ  of  seeing  him  sign  his  name.  This  is  the 
most  difikuk  part  of  the  case.  The  decision  on  this  subject  in  the 
supreme  court,  requiring  the  testator  to  sign  his  name  in  the 
presence  of  the  witnesses,  I  shall  adhere  to  as  the  law  of  this 
court.  The  question  belongs  peculiarly  to  that  court,  and  its  de- 
cision must  control  this.  This  witness,  therefore,  fails  to  make 
out  an  essential  part  of  the  proof,  and  without  further  evidence 
the  case  must  fail. 

But  we  have  another  witness  who  was  present,  although  not 
a  subscribing  one,  and  her  evidence  becomes  very  material.  This 
witness  is  the  widow,  Mrs.  Deborah  Baitey.    She  is  the  mother  of 
all  these  children,  and  she  has  rdeased  all  her  claim  under  the  will ; 
she  is  therefore  a  competent  witness,  and  for  aught  that  appears 
worthy  of  credit.    She  recollectB  the  circumstance  of  her  hus- 
band's signing  the  will.    She  was  sitting  behind  him,  holding 
him  up  in  bed  at  tlie  time  he  signed  it.    At  the  time  he  wrote 
bis  name  to  the  will,  she  swears  positively  that  the  subscribing 
witnees^  were  present.     She  also  proves  the  reading  of  the  will 
to  the  testator,  before  the  witnesses  came  in. 

These  two  witnesses,  Mr.  Johnson  and  Mrs.  Bailey,  it  is  man* 
ifest  from  the  depositions,  have  been  pressed  by  counsel  on  their 
examinations  very  much  on  this  point.  It  will  be  seen  that  they 
have  placed  their  answers  to  this  part  of  the  case  in  different 
shapes,  but  from  a  careful  and  fair  view  of  it  all  I  can  give  to  it 
no  other  meaning  than  this :  Johnson  answers  negatively  that 
he  does  not  recollect  seeing  the  testator  sign  it,  and  Mrs.  Bailey 
swears  afiSrmatively  that  he  did  sign  it  in  the  presence  of  the 
witnesses.  The  rule  of  law  is  clear  in  such  case ;  the  affirma> 
tive  witness  must  prevail.  There  is  one  consideration  here  wor- 
thy of  being  noticed.  The  will  was  executed  in  the  year  eighteen 
hundred  and  twenty-nine,  and  the  witnesses  were  examined  in 
eighteen  hundred  and  thirty-five.  A  period  of  six  years  had 
passed,  and  it  would  be  no  very  strange  occurrence  that  even  a 
subscribing  witness  should  not  remember  every  thing  that  took 

place  at  the  time  of  the  execution.    Mr.  Johnson,  although  evi- 
31 
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deDtly  a  very  accurate  wilness,  and,  judging  from  bis -testimony, 
a  cautious  and  just  man,  had  no  interest  or  feeling  in  this  trans- 
action. The  wife  of  the  testator  was  bis  nurse,  was  present,  held 
him  up  in  the  bed,  and  was  greatly  interested,  no  doubt,  at  the 
time,  in  all  that  was  passing.  This  witness  not  only  swears  that 
her  husband  signed  the  wiH  in  the  presence  of  the  witnesses,  but 
states  all  the  circumstances.  While  the  proof  is  not  as  full  oo 
this  point  as  I  could  have  wished,  yet  by  the  rules  of  law  as  well 
as  from  the  whole  tenor  of  the  evidence,  I  must  declare  the  proof 
in  the  case  to  be,  that  the  will  was  signed  by  the  testator  m-  the 
presence  of  the  witnesses. 

The  next  matter  relates  to  the  fact  of  spoliation.  Was  this 
will  in  fact,  as  charged,  fraudulently  taken  away  ?  That  there 
was  a  will  made,  and  that  it  was  kept  by  the  testator  in  a  desk 
in  his  house,  is  clear.  The  widow  swears  that  it  was  io  the  desk 
during  her  husband's  last  sickness.  Only  three  or  four  days  be- 
fore his  death  he  requested  to  have  it,  and  she  got  the  key  and 
her  son  William  went  and  got  the  will  and  brought  it  to  his 
iiather.  He  then  told  William  to  take  it  home  with  him  and 
keep  it.  As  William  was  going  out  of  the  door  he  changed  his 
mind,  and  told  him  it  would  not  look  well  to  have  it  taken  out 
of  the  house,  and  desired  him  to  put  it  back  again.  She  abo 
swears  that  she  saw  the  will  again  in  the  desk  the  day  after  her 
husband's  death.  This  evidence  is  uncontradicted,  and  there  m 
no  proof  in  the  whole  case  of  any  cancellation  by  the  testator, 
or  that  he  ever  had  any  intention  of  so  doing.  This  was  on 
Saturday,  the  very  day  the  testator  was  buried.  On  Mondigiy 
morning  thereafter  the  will  was  gone,  and  all  the  witnesses  agree 
that  there  was  on  the  desk  marks  of  its  having  been  broken  open. 
The  charge  is,  that  Mrs.  Stiles,  one  of  the  daughters,  for  whom 
a  small  provision  only  was  made  by  the  will,  while  the  family 
had  gone  down  to  the  grave  to  bury  her  father,  perpetrated  the 
act.  This  is  a  serious  charge,  and  should  be  sustained  by  the 
clearest  evidence  before  it  can  be  believed.  The  mind  revolts  at 
so  shocking  a  transaction.  She  did  not  go  to  the  grave  ;  and 
one  witness  only,  Ira  P.  Goble,  is  brought  to  make  out  the 


OCTOBER  TERM,  1839.  235 

[Bailey  et  al.  ▼.  Stiles  et  al.] 

^arge.    He  swears  that  while  the  family  and  friends  went  to  the 
Sf^ve  he  was  engaged  in  carrying  chairs  up  stairs,  and  while ' 
^^^mding  at  the  head  of  the  stairs  he  saw  this  daughter,  with  a 
^>*oweI,  break  open  this  desk  and  take  out  a  paper.     I  do  not 
^now  this  witness,  nor  has  his  general  character  been  questioned 
^t^  the  OFidence;  but  he  stands  alone,  and  there  are  many  grave 
^^Dsideiations  that  enter  into  the  question,  so  far  as  the  court  is 
OoDcerDed,  in  founding  their  judgment  upon  his  evidence.     He 
xnay  indeed  speak  the  truth,  and  yet  he  may  be  so  placed  by  his 
own  conduct,  and  by  the  attendant  circumstances,  as  to  forbid 
doling  upon  his  statement.     The  character  of  the  charge,  the 
time  when  the  transaction  is  alleged  to  have  taken  place,  his  in- 
discretions, if  nothing  more,  in  his  conversations  with  others  re- 
specting it,  are  all  open  and  must  be  duly  weighed  and  consider- 
ed.    To  stamp  with  infamy  the  reputation  of  a  party,  with  the 
possibility  of  her  innocence,  would  be  a  painful  reflection.    There 
is  much  evidence  going  to  show,  that  in  the  position  in  which  he 
stood  on  the  stairs  the  witness  could  not  have  seen  what  he 
stated  he  did  see.    By  varying  the  position  a  little,  other  wit- 
nesses declare  that  he  could  have  seen.     One  witness,  Nancy 
Conway,  swears  tliat  she  remained  at  the  house  while  the 
mourners  went  .to  the  grave,  and  she  saw  nothing  of  the  trans- 
action ;  and  yet  it  is  quite  strange  that  she  has  no  recollection  of 
seeing  Goble  there  at  that  time  at  all.    Another  witness,  Stephen 
Guerin,  swears  that  he  iiad  a  conversation  with  Goble,  and  ask- 
ed him  if  be  had  seen  Mrs.  Stiles  at  the  desk  at  the  time  of  the 
funeral,  to  which  Goble  replied  he  had  not.    Guerin  then  told  him 
what  he  had  heard  he  had  said  in  the  neighborhood  about  Mrs. 
Stiles  taking  the  will.    He  said  it  was  a  false  report ;  that  he  had 
said  nothing  about  it,  and  knew  nothing  about  it.    Another  wit- 
ness, Samuel  C.  Crowell,  says  he  spoke  to  Goble  about  Mrs.  Stiles 
breaking  open  the  desk,  and  about  what  he  had  heard  he  said 
she  had  done.     Goble  said  all  he  knew  about  it  was  of  no  conse- 
quence.   Afterwards  he  told  Crowell  he  knew  no  more  about  it 
than  he  did. 
Upon  such  a  state  of  facts,  I  will  not  say  that  Mrs.  Stiles  car- 
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ried  away  this  will.  The  evidence  is  not  satisfactory.  But  1  do 
not  consider  it  necessary,  in  this  case,  that  I  should  be  able  to 
designate  the  person  who  took  away  this  will,  if  it  satisfadorily 
appears  that  it  has  been  carried  away  fraudulently  by  any  per- 
son. I  have  no  doubt,  and  can  have  none  after  the  evidence  of 
BIrs.  Bailey,  that  a  spoliation  has  taken  place.  The  will  was  in 
the  desk  after  the  testator's  death  ;  it  is  now  gone,  and  marks  d 
violence  are  on  the  desk,  showing  the  lock  to  have  beeo  broken 
open.  It  would  be  a  strange  failure  in  the  administration  of  jus- 
tice, if  the  devisees  under  a  will  should  lose  their  estate  when  il 
was  clear  that  a  will  had  been  carried  off,  from  the  mere  fact  thai 
they  could  not  detect  the  robber. 

The  only  remaining  point  is  to  ascertain  the  contents  of  tin 
will.  Here,  I  must  confess,  there  has  appeared  less  difficulty  oi 
investigation  than  I  feared  at  the  time  of  the  argument.  Th< 
testator  had  five  sons  and  three  daughters  living  at  bis  death 
and  two  grandchildren,  who  were  the  objects  of  his  bounty 
These  sons  were  men  approaching  the  middle  of  life.  Th< 
eldest  was  forty  years  of  age.  They  all  labored  under  their  fa* 
ther,  and  he  took  all  the  profits.  They  all  lived  at  home  excep 
William.  The  testator  was  also  the  owner  of  several  distinci 
forms  and  places  known  by  certain  names.  Mrs.  Bailey  sap 
she  heard  the  will  read  by  Mr.  Thompson  to  her  husband,  am 
she  recollects  that  he  gave  to  William  the  grist-mill,  saw-mill,  anc 
the  Hamilton  lot.  To  Henry  he  gave  the  Nesbit  farm  and  hal 
the  Swamp-meadow.  To  Mills  he  gave  the  old  Bailey  farm,  tb 
Hawkins  lot,  and  the  Sand-spring  lot.  To  Charles  he  gave  thi 
Yanhouten  place.  To  Ebenezer  he  gave  the  homestead  and  faal 
the  Swamp-meadow.  To  Caroline  he  gave  the  Glasby  farm  am 
one  hundred  dollars.  To  Mrs.  Stiles  and  Mrs.  Bockover,  foa 
hundred  dollars  each,  and  a  legacy  of  one  hundred  and  fift; 
dollars  to  the  two  daughters  of  her  deceased  son  John. 

John  Conway  testifies,  that  he  was  a  neighbor  of  the  testa 
tor,  and  had  a  conversation  with  him  about  a  month  before  hi 
death  in  relation  to  his  will.  He  told  him  that  he  had  made ; 
fvill,  and  went  on  and  specified  the  different  parcels  that  he  bai 
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^▼en  the  several  children,  precisely  according  to  the  above  state- 
nncDt  of  Mrs.  Bailey. 

Bat  there  is  &r  more  certain  evidence  than  even  this  of  the 
oontentB  of  the  will.    David  Thompson,  who  drew  the  will,  it 
appears  from  Mrs.  Bailey's  evidence,  wrote  two  papers  as  she 
thiok€,  and  took  the  first  one  he  drew  home  with  him.    He  said 
it  was  customary  to  do  so,  for  fear  one  might  be  destroyed.    Mr. 
Thompson  is  dead,  and  his  brother  Stephen  Thompson,  who  is 
his  execQtor,  has  produced  a  paper,  which  he  swears  he  found 
among  his  brother's  papers,  which  is  made  an  exhibit,  and  is 
marked  Exhibit  M.  1,  on  the  part  of  the  complainants.     This 
paper,  and  the  endorsement  upon  it,  are  proved  to  be  in  the 
band-writing  of  David  Thompson  ;  and  by  it  we  find  the  very 
same  disposition  made  by  the  testator  of  his  property,  as  stated 
in  the  evidence  of  Mrs.  Bailey  and  of  Mr.  Conway.     On  this  pa- 
per is  this  memorandum,  in  David  Thompson's  hand-writing : 
"Benjamin  Bailey — outlines  of  will,  Friday,  May  21st,  1829; 
given  by  him  to  me ;  I  wrote  the  will,  and  it  was  executed — ^wit- 
nesses, David  Thompson,  Johnson,  High.    High 

madehb  mark."  Comparing  this  memorandum  with  the  whole 
evidence,  there  can  be  no  reasonable  doubt  that  this  paper  con- 
tains the  will  of  the  testator.  All  the  particulars  agree ;  the 
time,  the  names  of  the  witnesses,  the  person  who  drew  the  pa- 
pers, and  the  fact  that  High,  instead  of  writing  his  name,  made 
his  mark. 

In  looking  at  this  draft  of  the  wUl,  there  is  no  difficulty  about 
the  real  estate.    The  devises  are  all  plainly  made,  and  the  same 
is  line  of  the  specific  legacies.     There  is  some  embarrassment 
in  the  clause  disposing  of  the  residue  of  the  personal  property. 
The  clause  on  this  subject  directs  it  to  remain  in  the  family  for 
six  years,  and  then  to  be  divided  equally  among  the  four  young- 
est sons.  Mills,  Henry,  Charles  and  Ebenezer.     But  there  is  a 
iHncket  enclosing  at  the  side  this  clause,  with  the  words  written, 
"  this  altered  ;"  and  at  the  foot  of  the  writing  are  added  the  words, 
^  must  remember  to  divide  the  personal  property."     As  the  first 
clause,  which  was  to  be  altered,  gave  the  residue  to  certain  of  the 
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children  in  exclusion  of  the  rest,  and  the  memoraadum  at  thi 
foot  declares  that  the  persona!  property  shall  be  divided,  it  cai 
mean  nothing  else,  upon  any  fair  construction,  than  that  i 
should  be  divided  among  all  his  children,  instead  of  a  part,  a 
was  at  first  his  intention.  This  I  believe  to  be  the  true  meanioj 
of  the  clause,  and  with  thai  construction  the  whole  instruraeo 
is  perfectly  intelligible  and  plain.  At  all  events,  such  a  viev 
inasmuch  as  it  favors  the  defendants,  cannot  be  complained  c 
by  them.  On  this  part  of  the  case  I  refer  to  the  opinion  of  juc 
ticc  Baldwin,  of  the  supreme  court  of  the  United  States,  in  Asfcet 
v.  Odenheimerj  I  BaldwirCs  Rep.  390. 

Entertaining  these  views  of  this  case,  it  remains  to  be  consid 
ered  what  relief  can  be  afforded  by  this  court.  The  court  ma] 
grunt  relief  in  three  ways  :  by  making  the  injunction  perpetual 
restraining  these  defendants  ftx)m  prosecuting  any  suit  to  distur 
the  complainants  in  th^  possession  and  enjoyment  of  their  respecl 
ive  tracts ;  by  directing  a  release  on  the  part  of  the  defendants  c 
all  their  right  in  said  lands  to  be  made  to  the  complainants ;  o 
by  a  decree  establishing  the  will  in  all  its  parts.  2  Vernofij  441 
1  DickenSf  32;  Seaton^s  Decrees,  63.  The  last  should  b 
adopted  whenever  the  contents  can  be  ascertained ;  and  in  th< 
present  case,  being  satisfied  on  this  point,  I  shall  adopt  that  cours< 

The  writing  contained  in  Exhibit  M.  1,  on  the  part  of  th< 
complainants,  must  be  taken  as  the  contents  of  the  instiument— 
disposing  of  the  residue  of  the  personal  property,  after  payiDj 
xhe  specific  legacies,  among  all  the  children  of  the  testator  livinj 
at  his  death.  As  the  spoliation  is  not  proved  to  have  been  com 
mitted  by  the  defendants,  or  any  of  them,  the  coats  on  botl 
sides  must  be  paid  out  of  the  testator's  estate. 

It  has  been  no  easy  task  to  settle  all  the  points  of  this  case, 
have  done  so  to  the  best  of  my  judgment,  and,  I  hope,  in  { 
manner  consistent  with  the  truth  and  justice  of  the  case.  Then 
is  one  view  which  pervades  the  whole ;  that  the  testator  left  a  wil 
which  has  been  fraudulently  disposed  of,  and  that  the  complain 
ants  should  not  lose  the  estate  which  their  father  intended  foi 
.them  for  the  want  of  that  aid  which  every  citizen  is  entitled  to 
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iiave  from  the  judicial  tribunals  of  his  country.  It  was,  indeed, 
said  at  the  hearing,  that  no  great  barm  could  result  from  a  de- 
cree in  fiivor  of  the  defendants  ;  it  would  only  leave  the  case  to 
the  provisions  of  the  law,  which  disposed  of  the  property  equally 
among  all  the  children.  But  this  is  not  the  true  view  of  this  case. 
Every  man  has  a  right  to  dispose  of  his  property  by  his  last  will 
as  be  pleases,  and  the  slightest  encouragement  given  to  the  de- 
structkm  of  these  instruments,  from  the  supposed  inability  of  the 
pover  of  the  court  to  reach  tlie  case,  would  be  in  the  highest  de- 
S'ree  dangerous  and  impolitic. 
Decree  accordingly. 


JoHH  Frazee  v.  Charles  T.  Inslee  and  wife  and 

Samuel  Campbell. 

^^^ra  a  mortgagee  intentionally  and  andontandingly  cancels  hia  mortgage, 
«iid  in  lieu  thereof  takes  a  deed  for  the  same  premises,  and  the  mortgagor 
ezecatee  a  second  mortgage  upon  the  premises  prior  to  the  deed,  the  first 
mortgage,  in  the  absence  of  fraud,  will  not  bo  reviyed,  nor  the  second  mort* 
gagee  prevented  ft'om  reaping  the  benefit  of  his  priority  acquired  by  the 
capceHation  of  the  first  mortgage.* 

Bill  for  the  foreclosure  of  a  mortgage  given  by  Inslee  and 
"^"ife  to  the  complainant.  The  bill  states  that  the  mortgage  l)earB 
^ate  CD  the  8th  of  September,  1836,  and  that  Inslee  and  wife 
^flerwards,  by  deed,  conveyed  the  mortgaged  premises  to  Camp- 
Viell,  the  other  defendant.  The  bill  is  silent  as  to  the  fact  of  the 
Acknowledgment  or  recording  of  either  instrument. 

Samuel  Campbell,  in  liis  answer,  states,  that  on  or  about  the 
Sill  of  September,  1836,  the  complainant  placed  in  the  hands  of 
One  Elias  Stansbury,  as  his  agent,  a  sum  of  money  to  be  invest- 
ed on  interest.  That  Stansbury  at  that  time  loaned  three  bun- 
clred  dollars  of  said  money  to  Charles  T.  Inslee,  and  several 
t-kionths  afterwards  loaned  him  the  further  sum  of  two  hundred  dol- 

*  See  Garwood  v.  Adm*n  of  Eldridge,  ante,  145. 
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larSi  and  at  the  time  of  the  last  advancemeDt  the  bond  aad  mort- 
gage mentioned  in  the  complainant's  bill  were  executed.    That 
on  the  25th  of  November,  1 836,  Inslee  and  wife  executed  to 
Campbell  a  mortgage  upon  the  same  premises,  to  secure  the  pay- 
ment of  a  bond  of  seven  hundred  dollars,  then  given  by  Inslee 
to  Campbell,  which  was  acknowledged  upon  the  same  day,  and 
recorded  on  the  third  day  of  December  ensuing.    That  at  the  time 
of  the  recording  of  said  deed  the  premises  were  unincumbered, 
and  the  complainant's  mortgage  was  not  on  record.   That  on  the 
21st  of  April,  1837,  Inslee  applied  to  Campbell,  and  urged  him 
to  pay  one  hundred  dollars,  to  cancel  the  bond  and  mortgage  be 
held  against  Inslee,  and  to  take  a  deed  in  fee  simple  for  the  mort- 
gaged premises;   that  the  said  Elias  Stansbury  also  soliched 
Campbell  to  make  this  arrangement,  urging  as  a  reason,  that 
Inslee  was  insolvent,  and  that  it  would  be  to  Campbell's  interests 
thus  to  shift  his  security.     That  Campbell  agreed  to  the  proposi — 
tion  provided  the  property  was  entirely  free  from  incumbrances^ 
which  both  Inslee  and  Stansbury  aflSrmed  was  the  case.     That^ 
on.  the  21st  of  April,  1837,  the  records  were  searched,  and  ther^^ 
was  no  incumbrance  upon  the  property,  excepting  Campbell'^ 
own  mortgage  for  seven  hundred  dollars ;  and  on  the  same  day^ 
Inslee  and  wife  executed  and  acknowledged  to  Campbell  a  oon — 
veyance  in  fee  of  the  premises,  which  was  recorded  on  the  nex^ 
day.   That  simultaneously  with  the  execution  of  the  deed,  Camp- 
bell cancelled  his  bond  and  mortgage  upon  the  premises.     That 
Stansbury,  in  procuring  the  mortgage  from  Inslee  and   wife  to 
the  complainant,  and  also  in  inducing  Campbell  to  cancel  bis 
mortgage  and  take  a  deed  for  the  premises,  acted  as  the  agent  cf 
the  complainant ;  and  that  Campbell  was  fraudulently  induced  to 
cancel  his  mortgage.     The  answer  denies  all  knowledge  on 
part  of  Campbell  of  the  complainant's  mortgage;  insists 
Campbell  is  a  bona  fide  purchaser  without  notice,  and  that  he  i> 
entitled  to  hold  the  premises  by  virtue  of  his  deed,  clear  of  tim^  < 
complainant's  mortgage ;  or  that  Campbell's  mortgage  should 
revived,  and  first  paid  out  of  the  mortgaged  premises. 
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n7he  cause  was  beard  upon  the  bill,  auswer,  replication  and 

^81  Scudder^  tor  complainant. 

^.  WiUiamsonj  for  Campbell,  one  of  the  defendants. 

*Thb  Cbanosllor.     The  complainant's  mortgage  bears  the 
ccLiiiett  date  of  any  of  the  present  incumbrances  on  the  property 
w  hich  it  covers.  It  is  said  to  be  antedated,  but  it  is  not  so  proved, 
fttic]  if  it  might  be  surmised  from  the  attendant  circumstances 
Ihat  it  does  not  carry  its  true  date,  yet  it  does  not  appear  when  it 
Wfts  io  fact  executed.     The  money  for  which  this  mortgage  was 
si vcQ  was  applied  to  pay  off  a  previous  mortgage  held  by  Samuel 
Oliver  OD  the  property,  and  the  complainant  might  by  assign- 
'^ent  of  such  noortgage  have  been  placed^  as  the  first  incumbran- 
'•    I  suppose  the  complainant's  was  in  fact,  therefore,  the  first 
<ti,  and  was  so  intended  to  be.     By  the  neglect  of  Mr.  Stansbu- 
'Vs  the  complainant's  agent,  as  he  swears,  the  mortgage  was 
'^^t  placed  on  record  until  after  Samuel  Campbell's  mortgage  for 
®^  Ven  hundred  dollars,  which  bears  a  later  date.     After  the  com- 
f^I^inaot  placed  his  mortgage  on  record,  Samuel  Campbell  can- 
^^Ued  iiis  mortgage  of  record,  and  took  a  deed  from  Inslee  and 
^ife  for  the  property.     This  places  the  parties  again  as  they  ori- 
S'ioally  stood ;  the  complainant's  mortgage  first,  and  Mr.  Camp- 
^U's  second.    It  seems  that  the  complainant's  mortgage  was 
^^ccived  in  the  ofiice  to  be  registered  on  the  21st  of  April,  1837, 
^t  half-past  ten  in  the  morning,  and  the  mortgage  of  Campbell 
^'as  cancelled  and  his  deed  recorded  on  the  next  day. 

The  defendant  alleges,  that  his  mortgage  was  cancelled  and 
^is  deed  taken  by  the  fraudulent  management  and  misrepresenta- 
tion of  Elias  Stansbury,  the  complainant's  agent.  Had  this  been 
^^ade  out  in  the  proof,  I  should  readily  have  protected  the  de- 
^ndant ;  but  there  is,  in  my  opinion,  a  failure  to  sustain  by  evi- 
^nce  this  part  of  the  case.     There  is,  it  is  true,  an  appearance 

^f  a  studied  silence  on  the  pait  of  Stansbury  respecting  the  com- 
32 
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plaioaDt's  mortgage,  and  a  promptness  in  putting  it  on  record  at 
the  time  when  he  knew  the  parties  were  negociating  to  sell  the 
land  to  Campbell ;  and  I  have  no  doubt  he  intended,  if  they  did 
sell,  that  the  complainant's  mortgage  should  stand  as  a  lien  on 
the  property.  But  ^as  all  this  in  any  way  fraudulent  ?  He  was 
not  bound  to  give  information,  unless  he  pleased,  that  he  held  in 
his  hands  a  mortgage ;  but  he  takes  it  to  the  public  office,  and 
there  places  it  on  record,  to  be  seen  by  eveiy  body.  The  only  act 
that  I  perceive  Stansbury  charged  with  by  the  evidence  is,  that 
he  recommended  to  Campbell  to  take  a  deed.  There  is  no  doubt 
that  the  mortgage  of  complainant  was  at  the  clerk's  office  the 
day  before  the  defendant  cancelled  his  mortgage  or  took  his  deed. 
He  examined  the  records,  and  it  seems  the  clerk  gave  him  wrong 
information.  He  did  not,  when  inquired  of,  inform  him  that  this 
mortgage  of  complainant  was  left  there  for  record.  That  it  was 
there,  however,  at  the  time,  I  see  nothing  from  the  evidence  to 
make  me  doubt.  The  clerk's  certificate  on  the  back  of  it  says 
it  was  recorded  on  the  2 1st  of  April.  In  the  absence  of  any 
proof  of  fraud  by  the  complainant,  or  his  agent,  when  the  mort- 
gage was  cancelled  intentionally  and  understandingly  by  the 
defendant,  and  a  deed  taken  for  the  same  property,  I  cannot 
upon  any  safe  principle  revive  the  mortgage,  or  prevent  the  com- 
plainant from  reaping  the  benefit  of  his  rights  as  a  first  mort- 
gagee. This  would  be  giving  encouragement  to  negligence,  and 
destroy  the  value  of  a  public  record.  It  is  to  be  observed,  that 
the  defendant  has  no  certificate  from  the  clerk  of  any  search,  but 
the  evidence  is,  that  the  clerk's  deputy  told  him,  upon  enquiry, 
that  there  were  only  certain  incumbrances  on  the  property,  omit- 
ting that  of  the  complainant.  It  further  appears,  from  the  testi- 
mony of  Jeremiah  Crocheron,  that  before  taking  the  deed  he 
mentioned  to  the  defendant,  Campbell,  the  existence  of  this  mort- 
gage— that  he  got  his  information  from  Inslee ;  to  which  Camp- 
bell said,  he  would'  run  the  risk  of  that,  for  he  had  searched. 
This  information,  coming  directly  from  Inslee,  should,  at  any 
rate,  have  put  him  on  enquiry  and  more  diligent  investigation. 
This  enquiry  of  the  clerk  was  made  the  day  before  the  mortgagt- 
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was  cancelled,  and  the  mortgage  and  deed  were  brought  to  the 
ofice  by  Campbell  himself.  He  then  had  a  further  opportunity 
10  examine  the  records,  had  he  been  disposed  so  to  do.     The 

.  whole  evidence  is  obscure  and  uncertain.  It  is  not  quite  clear 
frono  Bigbie's  evidence,  what  part  of  the  day  it  was  on  the  21st — 
whether  before  or  after  dinner— that  he  saw  Mr.  Campbell.    It 

might  have  been  before  the  complainant's  mortgage  was  brought 

to  the  office  on  that  day,  though  I  should  infer  the  contrary. 
Aa  the  defendant  has  failed  to  sustain  his  case  by  sufficient 

e videnci^  the  complainant  is  entitled  to  the  ordinary  xlecree  on 

^i&  mortgage. 

accordingly. 


XLLiAM  DoNNiNGTON,  Administrator  of  Caroline  M.  Don- 
^Kington,  deceased,  and  David  Sanderson,  v.  Mart  R. 
Mitchell,  surviving  Administratrix  of  Nathaniel  Mitch- 
ell, deceased,  et  al. 

^^^  the  death  of  the  wife  the  husband  may  administer  on  her  estate,  and  in 
that  character  take  to  himself  for  his  own  benefit,  jure  mariti,  all  her  per- 
•onal  property ;  and  in  case  he  dies  before  he  shall  have  fully  administered 
fm  euch  estate,  his  representatives  are  entitled  to  the  property. 

^^  letten  of  administration  upon  the  wife's  estate  are  granted  to  the  next  of 
kin  of  the  wife,  they  are  deemed  as  trustees  only  for  the  representatives  of 
the  huaband. 

^Vhen  the  property  of  the  wife  by  marriage  agreement,  ezeoated  before  the 
marriage,  is  conveyed  to  trustees,  and  no  disposition  is  made  of  the  pro- 
perty in  the  event  of  the  wife's  death  before  the  husband — upon  the  death 
of  the  wife  the  property  will  go  to  her  husband. 

^*lie  riglita  of  the  husband  are  i^t  sufiered  to  be  taken  away  unless  by  express 
terms,  and  his  rights  are  as  complete  in  property  placed  in  trust  as  in  any 
other. 

Bill  for  an  account  and  for  relief,  filed  the  4th  of  February, 
1 837.     It  states,  that  Nathaniel  Mitchell,  of  Elizabelh-Town, 
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died  about  the  first  of  June,  1828.  leaving  Albert  R.  Mitchell 
and  Caroline  M.  Mitchell,  bis  children,  and  Mary  R.  Mitchell, 
his  widow,  surviving.  That  the  said  Nathaniel  Mitchell  died 
seized  of  a  valuable  real  estate,  which  upon  his  death  descended 
to  his  children ;  and  that  the  said  Caroline  M.  Mitchell,  upon  the 
death  of  her  father,  became  entitled  to  one  third  of  the  rents, 
issues,  profits  and  annual  income  of  the  said  real  estate,  and  so 
continued  until  her  death.  That  the  said  Nathaniel  Mitchell  also 
died  possessed  of  a  large  personal  estate,  amounting,  after  the 
payment  of  debts  and  funeral  expenses,  to  fifty  thousand  doUars; 
to  one  third  of  which  the  said  Caroline  M.  Mitchell  also  became 
entitled  on  the  death  of  her  father.  That  upon  the  death  of  (he 
said  Nathaniel  Mitchell,  the  said  Mary  and  Albert,  bis  widow 
and  son,  took  out  letters  of  administration  upon  his  estate,  pos- 
sessed themselves  of  all  his  personal  property,  entered  into  the 
receipt  of  ttie  rents,  issues  and  profits  of  his  real  estate,  and  con- 
tinued to  receive  and  hold  the  same  to  their  own  use.  That  qq 
the  19th  of  December,  1830,  the  complainant,  William  Don- 
nington, intermarried  with  the  said  Caroline  M.  MitcheU,  and 
that  the  marriage  relation  between  them  subsisted  until  her  death. 
That  before  the  marriage  between  the  said  William  and  Caroline 
was  solemnized,  an  indenture  of  three  parts,  bearing  date  on  the 
IBih  day  of  December,  1830,  between  William  Donnington  of 
die  first  part,  Caroline  M.  Mitchell  of  the  second  part,  and  Mary 
R.  Mitchell  of  the  third  part,  was  executed  by  the  said  William 
and  Caroline,  whereby,  after  reciting  that  a  marriage  was  intend- 
ed shortly  to  be  solemnized  between  them,  and  that  the  said  Wil- 
liam had  agreed  that  if  the  same  should  take  effect,  he,  his  ex- 
ecutors, administrators  or  assigns,  should  not  intermeddle  wilh, 
nor  have  any  right,  title  or  interest,  in  law  or  equity,  in  or  to 
any  part  of  the  rents,  issues  or  profits  of  the  real  estate  of  the 
said  Caroline,  or  to  any  part  of  her  estate,  real  or  personal,  in- 
herited from  her  father,  but  that  the  same  should  always  remain 
to  the  said  Caroline,  or  to  the  uses  expressed  in  said  deed.  The 
said  William  Donnington  covenanted  and  agreed  that  the  estate^ 
real  and  personal,  of  the  said  Caroline,  should,  notwithaCanding 
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tbe  marriage,  be  accounted,  reckoned  and  taken  as  a  separate 
and  distinct  estate  of  and  from .  the  estate  of  him  the  said  Wil- 
liam Donnington,  and  be  in  no  wise  liable  or  subject  to  him,  or 
to  the  payment  of  any  of  his  debts,  but  that  the  same,  with  the 
interest  and  profits  thereof,  should  be  appropriated  to  the  purpo- 
ses in  the  said  deed  specified.  And  the  said  Caroline,  in  and  by 
the  said  deed,  conveyed  and  transferred  the  whole  of  her  estate, 
real  and  personal,  to  the  said  Mary  B.  Mitchell,  in  trust* — to  pay 
the  rents  and  interest  of  the  same  to  the  said  Caroline,  or  to  vest 
them  in  tbe  name  of  the  said  Mary,  upon  such  securities  as  she 
the  said  Caroline  might  direct,  in  trust  for  the  said  Caroline ;  and 
with  tbe  assent  and  concurrence  of  the  said  Caroline,  to  sell  and 
transfer  any  part  of  the  said  estate ;  and  also  in  trust  that  the 
said  estate,  and  the  proceeds  and  income  thereof,  should  be 
taken  and  enjoyed  by  such  person  or  persons,  and  for  such  uses, 
as  the  said  Caroline  should  at  any  time  limit  and  direct,  either 
by  her  last  will  and  testament  duly  executed  according  to  law,  or 
by  any*  other  writing  signed  by  her  in  the  presence  of  two  or 
more  credible  witnesses.  The  bill  further  states,  that  the  said 
articles  of  agreement  were  never  executed  by  the  said  Mary  R. 
Mitchell ;  and  insists,  that  by  reason  thereof,  the  said  articles  of 
agreement  never  took  effect,  and  that  the  same  are  inoperative 
and  void  in  law.  The  bill  further  states,  that  the  said  Caroline 
died  on  the  17th  of  August,  1836,  leaving  the  said  estate,  real 
and  personal,  and  the  rents  and  interest  thereof,  undisposed  of, 
without  having  executed  any  last  will  and  testament  according 
to  law,  or  any  writing  signed  by  her  as  specified  in  the  said  arti- 
cles of  agreement.  That  after  the  death  of  the  said  Caroline, 
letters  of  administration  upon  her  estate  were  granted  in  due 
form  of  law  to  the  said  William  Donnington ;  and  that,  he  being 
unable  himself  to  prosecute  bis  bill  for  the  recovery  of  the  goods 
and  chattels,  rights  and  credits  which  were  of  the  said  Caroline 
at  her  death,  and  being  indebted  to  one  David  Sanderson,  on 
the  30th  of  January,  1837,  he  conveyed  all  his  rights  as  such 
administrator,  in  the  estate  of  the  said  Caroline,  to  the  said  Da- 
vid  Sanderson,  upon  certain  trusts  in  the  said  deed  specified. 
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The  bill  prays  an  accouat  of  the  pereoDal  estate  of  the  said  Na- 
thaniel Mitchdl,  and  of  the  rents  and  profits  pf  his  real  estate, 
from  the  time  of  his  death  until  the  death  of  the  said  Caroline ; 
and  a  decree  in  favor  of  the  complainants  for  the  portion  of  the 
said  Caroline  in  the  same,  and  for  all  her  personal  estate,  and 
the  rents  and  profits  of  her  real  estate,  in  the  hands  of  the  de- 
fendants. 

After  the  filing  of  the  bill,  Albert  R.  Mitchell,  one  of  the  de- 
fendants, died,  and  the  suit  was  continued  against  his  executors. 
Separate  answers  were  filed  by  Mary  R.  Mitchell,  as  surviving 
administratrix  of  Nathaniel  Mitchell,  deceased,  and  by  the  ex- 
ecutors of  Albert  R.  MitohelL  The  answers  disclose  no  new 
facts.  They  admit  the'  material  allegations  contained  in  tbe 
complainants'  bill,  but  insist,  that  the  articles  of  agreement  sign- 
ed by  the  said  William  and  Caroline  are  valid  and  operative  in 
law,  and  that  thereby  the  said  William  absolutely  relinquished 
all  right,  claim  and  interest  in  the  estate  of  the  said  Caroline, 
both  real  and  personal,  and  covenanted  and  agreed  that  the 
same  should  be  her  own  separate  property,  free  from  his  control, 
and  that  he  thereby  deprived  himself  of  all  benefit  and  advan- 
tage to  be  derived  therefrom. 

The  cause  was  heard  upon  the  pleadings. 


.S.  Scudder  and  /.  H,  Williamson^  for  complainants. 

/.  J.  Chetwood  and  Frdinghuysen,  for  defendants. 

The  Chancellor.  There  can  be  no  doubt  that  the  complain- 
ants in  this  case  are  entitled,  upon  the  general  nde,  to  an  account 
at  the  liands  of  the  defendants.  The  bill  was  filed  by  William 
Donnington,  in  his  life-time,  as  administrator  of  his  wife,  for 
an  account  of  her  personal  estate.  He  died,  and  the  complain* 
ants  have  obtained  letters  of  administration  of  tbe  husband's  es 
tate,  and  also,  de  bonis  non,  of  the  estate  of  his  wife.  On  the 
death  of  a  wife  the  husband  may  administer  on  her  estate,  and  in 
that  character  take  to  himself,  for  his  own  benefit,  jure  mariih 
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all  her  personal  property ;  and  in  case  he  dies  before  he  ihall 
have  fully  administered  on  such  estate,  his  representatives  are 
entitled  to  the  property.  If  letters  of  administration  upon  the 
wife's  estate  are  granted  to  the  next  of  kin  of  the  wife,  they  are 
deemed  as  trustees  only  for  the  representatives  of  the  husband. 
Elliott  v.  Collier,  3  Atkynsj  526 ;  Wait  v.  Wattj  3  Ves,  jun. 
244 ;  Stewart  v.  Stewart,  7  John9^  Ch.  229 ;  Squib  v.  Wyn, 
1  P.  Wms.  378 ;  2  Keni^a  Com.  136.  All  the  cases  agree  on 
this  subject,  and  as  a  general  rule  it  was  not  denied  on  the  ar- 
gument. It  has  indeed  been  made  a  question,  not  whether  the 
husband  is  entitled  to  the  separate  estate  of  his  wife,  but  in  what 
character,  whether  as  next  of  kin  of  the  wife,  or  as  husband. 
If  he  be  entitled,  it  is  not  of  much  importance  to  discuss  in 
which  of  these  characters  he  takes.  The  better  opinion,  how- 
ever, certainly  is,  that  he  takes  as  husband ;  for,  strictly  speak- 
ing, he  cannot  be  said  to  be  of  kin  to  the  wife.  This  subject, 
with  a  reference  to  the  cases,  will  be  found  fully  discussed  and 
settled  in  the  case  just  cited  from  7  Johns.  Ch.  229. 

But  this  rule,  it  is  equally  clear,  must  and  wiH  be  controlled 
by  any  legal  instrument  which  shall  make  a  different  disposition 
of  the  wife's  estate.  Prior  to  his  marriage,  the  complainants' 
intestate  and  his  wife  did  enter  into  articles  respecting  her  sepa- 
rate estate,  and  the  whole  case  turns  upon  the  true  construction 
of  that  instrument 

The  father  of  Mrs.  Donnington-  died  a  few  years  prior  to  her 
marriage,  and  lefl  to  his  family,  consisting  of  his  wife  and  two 
children,  a  very  considerable  estate.  The  marriage  agreement 
was  signed  by  these  parties  just  before  their  marriage ;  and  while 
there  are  some  general  expressions  in  it  which  look  like  a  total 
abandonment  of  all  claim  on  the  part  of  the  husband  to  any  in- 
terest in  the  estate,  yet  it  manifestly  was  intended  to  guard 
against  the  husband  and  his  creditors  only  during  the  coverture. 
There  is  no  disposition  made  of  the  property  in  the  event  of  the 
wife's  death  before  her  husband,  but  that  is  reserved  for  the  fu- 
ture appointment  of  the  wife,  and  she  died  without  making  any 
such  appointment. 
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The  instrument  is  dated  on  the  18th  day  of  December,  1830, 
the  day  before  the  marriage  was  solemnized ;  and  after  stating 
that  Nathaniel  Mitchell  died  intestate,  leaving  certain  real  estate, 
which  is  therein  described,  to  his  family,  as  well  as  personal  pio- 
perty,  which  had  never  been  divided,  and  that  a  marriage  was 
about  to  be  solemnized  between  the  parties,  it  was  further  reci- 
ted, that  William  Donnington,  tbe  intended  husband,  had  agreed 
that  if  the  marriage  should  take  place,  then,  notwithstanding 
the  marriage,  the  said  William  Donnington,  his  executors,  ad- 
ministrators or  assigns,  should  not  intermeddle  with  or  haVe  any 
right,  or  title,  or  interest  in  the  same,  (using  very  strong  words,) 
but  that  the  same  should  remain  to  his  intended  wife,  or  to  such 
uses  as  should  be  therein  afterwards  expressed.     The  said  Wil- 
liam Donnington  covenants  that  all  the  said  estate  shall  be  reck- 
oned and  taken  as  a  separate  and  distinct  estate,  and  be  no  way 
liable  to  him  or  to  the  payment  of  bis  debts,  but  shall  be  dispos- 
ed of  as  therein  after  mentioned.    Caroline  M.  Mitchell,  tbe  in- 
tended wife,  then  conveys  all  her  estate  to  her  mother  upon  cer- 
tain trusts,  and  it  is  to  these  trusts  that  we  are  especially  to  look. 
The  whole  instrument,  as  well  in  the  recital  as  the  covenants  on 
the  part  of  the  husband,  point  to  these  for  the  future  direction  of 
the  estate.     By  this  trust  it  is  declared,  that  all  the  said  estate, 
and  the  income  thereof,  shall  go  to  such  persons,  and  for  such 
uses,  as  the  said  intended  wife  shall  at  any  time  during  her  life 
direct,  either  by  her  last  will  and  testament  in  writing  duly  exe- 
cuted according  to  law,  or  by  any  other  writing  whatever  signed 
with  her  hand    in   the   presence  of  two  or  more   witnesses. 
The  disposition  of  the  property  after  the  wife's  death,  remained 
to  be  made  by  tbe  wife,  either  by  will  or  other  writing,  and  none 
such  was  ever  made.     Who,  then,  is  entitled  to  the  personal  es- 
tate— for  that  alone  can  be  the  subject  of  enquiry  here — the 
next  of  kin  of  tbe  wife,  or  the  husband  ?    The  wife  has  an  es- 
tate in  the  hands  of  trustees,  undisposed  of.    It  belonged  to  ber 
at  her  death,  and  must,  in  the  absence  of  any  dispositk>n  of  it, 
go  to  her  husband.     The  rights  of  the  husband,  it  will  be  seen, 
are  not  suffered  to  be  taken  away,  unless  by  express  terms^  and 
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lis  rights  are  as  complete  in  property  placed  in  trust  as  in  any 
other.  The  case  of  Stewart  v.  Stewart^  in  7  Johns.  Ch,  229, 
before  cited,  is  very  much  like  the  present,  and  it  was  held  to 
have  been  only  a  provision  during  covertuie,  and  that  the  hus- 
band was  entitled,  at  the  death  of  t))e  wife,  to  the  estate.  That 
was  a  conveyance  to  trustees,  subject  to  the  future  disposition  of 
the  wife  by  will  or  other  writing,  and  no  such  writing  was  ever 
executed.  There  were  in  that  case  two  important  facts  mili- 
tating against  the  construction  placed  upon  the  writing  by  the 
court,  which  do  not  exist  here.  The  recitals  declared  that  the 
intended  wife  desired  to  provide  for  herself  and  her  children^ 
but  this  was  not  in  the  granting  part  of  the  deed,  and  further, 
the  husband  released  all  his  marital  rights  over  the  property. 
See  also  on  this  subject,  Clancy  on  Rights  of  Women,  11,  and 
626,  note  D, ;  Bailey  v.  Wright^  18  Vesey,  49 ;  Hawkins  v. 
Hawkins,  10  English  Cond,  Ch.  Rep.  2. 

It  would  have  been  very  easy,  had  it  been  the  intention  of  the 
jiaities,  to  have  declared  the  trust  in  favor  of  the  next  of  kin,  or 
iii  some  other  manner  to  have  shown  a  determination  to  exclude 
the  husband.  No  such  trust  having  been  deckired,  nor  indeed 
any  disposition  whatever  made  of  the  property  after  the  death  of 
the  wife,  I  can  consider  this  instrument  only  as  a  provision  during 
coverture,  leaving  the  rights  of  all  parties,  on  the  death  of  the 
v^ife,  to  be  settled  by  the  law.  It  leaves  the  estate  as  if  no  set- 
tlement had  been  made. 

Some  objections  were  stated  on  the  argument  to  the  settle- 
ment, which  did  not,  I  confess,  strike  me  as  being  well  founded ; 
l:>ut  it  is  unnecessary  to  examine  them,  because,  taken  as  a  valid 
deed,  it  no  way,  in  my  opinion,  impairs  the  rights  of  the  husband. 
I  shall  direct  an  account  to  be  taken  by  a  master,  of  the  per- 
sonal estate  of  the  wife,  and  of  the  rents  and  profits  of  her  real 
Estate  to  the  time  of  her  death. 
Order  accordingly. 

[An  appeal  was  taken  by  the  defendants  from  the  decree  in 

this  cause,  which  is  still  pending  undecided.] 
33 


250^  CASES  IN  CHANCERY, 


John  Faulks  v.  Michael  Burns. 

The  parties  to  a  deed,  in  a  case  not  afiectin;  third  peraonB,  may  by  agree, 
ment  cancel  it,  if  it  be  not  recorded ;  bat  the  party  deMroying  the  inMiv* 
ment  most  in  all  oaaea  show  his  aathorjty  for  so  doing. 

The  bin  states,  that  on  or  about  the  29th  of  September,  1836, 
the  defendant,  being  seized  in  fee  of  a  lot  of  land  in  Elizabeth- 
Town,  agreed  to  sell  the  same  to  the  complainant  for  four  hun- 
dred dollars.   That  the  lot  was  conveyed  by  Elihu  J.  Crane  and 
wife  to  the  defendant,  by  deed  dated  on  or  about  the  16th  of 
May,  1836.     That  the  defendant,  through  his  agent,  Sylvanus 
Hoyt,  proposed  to  the  complainant,  that  the  deed  from  Crane 
and  wife  to  the  defendant,  not  having  been  recorded,  should  be 
delivered  up  to  the  complainant,  and  that  a  deed  should  be  exe- 
cuted from  Crane  to  the  complainant ;  to  which  arrangement  the 
complainant  assented.      This  agreement  having  been   made 
known  by  the  defendant,  or  his  agent  Sylvanus  Hoyt,  to  Crane, 
the  said  Crane  and  wife,  by  deed  dated  the  29th  of  September, 
1836,  conveyed  the  said  lot  in  fee  to  the  complainant     That 
the  last  mentioned  deed  was  duly  executed  and  acknowledged 
by  Crane  and  wife,  and  by  them  delivered  to  the  complainant,  and 
at  the  same  time  the  defendant,  through  his  agent  Hoyt,  deliv- 
ered to  complainant  the  deed  from  Crane  and  wife  to  the  com- 
plainant ;  and  upon  the  delivery  of  said  deeds  the  complainant 
paid  the  purchase  money,  (which  was  a  full  consideration  for  the 
premises,)  and  entered  into  possession,  and  still  remains  in  the 
actual  possession  of  the  said  premises,  and  has  erected  improve- 
ments thereon  to  the  value  of  five  hundred  dollars.     The  biU 
further  states,  that  the  defendant  has  commenced  an  action  of 
ejectment  against  the  complainant  in  the  supreme  court,  for  the 
recovery  of  the  premises ;  and  prays  an  injunction  to  restrain 
the  defendant  from  proceeding  at  law  to  recover  the  premises, 
and  also  that  the  defendant  may  be  decreed  to  execute  to  the 
complainant  such  conveyance  as  may  be  requisite  to  perfect  his 
title  to  the  premises. 
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The  defeDdaDt,  by  his  answer,  admits  that  he  became  seized 
^f  the  premises  in  question  as  stated  in  the  complainant's  bill, 
^nd  that  kis  deed  had  not  been  recorded.    That  Hoyt  caHed  on 
him,  urged  him  to  sell,  and  stated  that  he  could  procure  a  pur- 
'Obaser  for  the  premises  at  four  hundred  and  fwenty-five  dollars; 
-^nd  that  the  defendant  agreed  that  if  Hoyt  would  obtain  a  par- 
*<^ba8er  at  that  price,  he,  the  defendant,  would  execute  a  deed  for 
-t.he  premises.     That  the  deed  from  Crane  to  the  defendant  for 
t.he  premises,  was  placed  in  Hoyt's  hands,  as  evidence  to  persons 
'wisbiog  to  purchase,  of  the  defendant's  title,  and  for  no  other 
purpose.     The  answer  expressly  denies  that  Hoyt  was  the  agent 
<>f  the  defendant,  that  he  was  ever  authorized  to  deliver  a  deed 
for  the  premises  or  to  receive  the  purchase  money,  or  that  he 
had  any  authority  from  him  except  to  find  a  purchaser  for  the 
premises  at  four  hundred  and  twenty-five  dollars.    It  also  denies 
^liai  the  defendant  ever  informed  Elihu  J.  Crane,  either  person- 
ally or  by  agent,  of  any  such  agreement  as  is  alleged  in  the 
complainant's  bill,  or  that  he  ever  requested  Crane  to  execute  a 
^deed  to  the  < complainant;  that  he  ever  received  the  purchase 
«Qoney  for  the  premises,  or  consented  that  the  complainant  should 
take  possession  thereof  or  make  ii:pprovements  thereon.     The 
answer  states  that  the  deed  from  Crane  to  the  defendant  was 
cancelled  without  his  authority,  knowledge  or  consent,  insists 
that  bis  title  cannot  thereby  be  divested,  and  admits  that  an 
ejectment  has  been  commenced  for  the  recovery  of  the  premises. 
The  cause  was  heard  upon  the  bill,  answer,  replication  -and 
proofs. 

£.  Williamson  and  S.  Scudder,  for  complainant. 

F.  JB.  Chetwoodj  for  defendant. 

The  Chancellor.  In  the  year  1836,  during  the  rage  for 
^speculation  in  building  lots,  the  defendant  made  a  purchase  of  a 
lot  in  Elizabeth-Town.  The  deed  was  never  recorded.  The 
J)ill  charges,  that  during  the  same  year  the  complainant  pur- 
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chased  ibis  same  lot  of  Sylvanus  Hoyt,  the  agent  of  the  defend- 
aDt,  who  cancelled  the  deed  made  to  the  defendant,  and  got  the 
grantors  to  make  the  conveyance  directly  tor  him.  The  answer 
admits  thai  the  defendant  was  called  on  by  Hoyt,  and  infornned 
that  he  could  procure  a  purchaser  for  the  lot,  and  that  be  let  him 
take  the  deed  for  the  purpose  of  satisfying  any  person  desirous  of 
purchasing  that  he  had  the  title  ;  but  it  is  denied  that  he  was  au- 
thorized to  make  a  sale  of  the  premises,  or  to  cause  the  defend- 
ant's deed  to  be  cancelled.  The  defendant  brought  an  ejectment 
in  the  supreme  court  to  recover  the  possession  of  this  lot,  and 
upon  the  filing  of  this  bill  an  injunaion  was  issued,  which  is  still 
in  force,  restraining  the  defendant  from  further  proceeding  in 
that  suit,  and  from  instituting  any  other  suit  for  the  same  object. 
The  complainant  now  seeks  to  have  that  injunction  made  per- 
petual. 

There  can  be  no  doubt  that  the  parties  to  a  deed,  in  a  caae  not 
affecting  third  persons,  may  by  agreement  cancel  it  if  it  be  not 
recorded.  This  may  in  some  cases  become  necessary  Co  correct 
some  mistake,  or  to  prevent  wrong  being  done ;  but  such  coujnBe 
is  not  advisable,  as  the  party  destroying  the  instrument  must  in 
all  cases  show  bis  authority  for  so  doing. 

The  only  question  here  is  as  to  the  authority  of  Hoyt.  If  he 
was  authorized,  as  the  complainant  charges  he  was,  his  acts  bind 
his  principal ;  if  not,  the  whole  transaction  is  void  and  a  fraud 
on  the  defendant.  The  evidence  is  all  on  one  side ;  the  defend- 
ant resting  his  case  alone  on  the  insufficiency  of  the  complain- 
ant's evidence. 

Thomas  Gibbons  Trumbull  testifies,  that  he  sold  the  premises 
to  tlie  defendant:  that  the  contract  was  made  with  Hoyt  fer  him. 
He  never  had  any  deed  himself,  but  the  legal  title  was  in  Elihu 
J.  Crane,  who  made  the  deed.  Charles  Odiing  testifies,  that 
Hoyt  was  much  engaged  at  Elizabeth-Town  in  the  buying  and 
selling  of  lots.  Tliat  he  went  to  the  city  of  New- York  with  the 
complainant  after  tlie  defendant  had  commenced  his  ejectment 
suit,  and  stopped  at  defendant's.  On  that  occasion  the  defendant 
said  Hoyt  was  his  agent  in  Elizabeth-Town  :  that  he  had  bought 
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operty  and  sold  it  to  the  complainant,  and  had  got  the  mo- 
md  that  he  could  not  get  it  of  him  :  that  if  he  could  not 
e  money  of  Hoyt  he  would  get  it  of  complainant.  They 
speaking  of  the  lot  in  question  in  this  suit.  Elihu  J.  Crane 
)3,  that  he  first  made  a  deed  to  defendant  for  part  of  the 
3es  involved  in  this  cause,  at  the  request  of  Mr.  Trumbull 
[r.  Hoyt ;  afterwards,  at  their  instance,  that  deed  was  can- 
,  and  a  new  one  made  to  the  defendant  for  the  whole  pre- 
;  and  afterwards,  at  the  instance  of  Mr.  Hoyt,  this  deed 
ancelled  and  a  new  one  made  to  the  complainant.  This 
lone,  as  Hoyt  stated,  to  save  the  trouble  of  going  to  the 
dant  who  lived  in  New- York.  The  defendant  afterwards 
he  witness  that  he  had  received  twenty-five  dollars  from 
on  the  sale  made  the  complainant,  as  the  profits.  Jacob  G. 
testifies  that  the  complainant,  since  his  purchase,  h&s  put 
ngs  on  the  premises  to  the  value  of  three  or  four  hundred 
3 :  that  Hoyt  was  a  large  dealer  and  speculator  in  lots  at 
3eth-Town,  and  bought  and  sold  extensively  for  people  in 
York.  William  H.  Price  testifies,  that  he  was  at  the  de- 
nt's, who  keeps  an  oyster-house  in  New- York,  witb  Elihu 
ane.  The  conversation  came  up  respecting  the  deeds  in- 
i  in  this  case.  Crane  asked  the  defendant  if  he  had  re- 
I  any  money  from  Hoyt ;  he  said  he  had  received  twenty- 
ollars  as  a  premium  for  the  lots  he  sold  complainant.  The 
lant  further  stated,  that  Hoyt  had  wanted  to  be  his  agent 
ying  some  property  on  the  hill  at  Elizabeth-Town,  but 
e  bad  been  caught  in  the  trap  once  and  he  did  not  want  him 
.  him  into  another  ;  that  he  had  got  the  upper  hand  of  him 
and  he  did  not  want  him  to  do  it  again. 
>m  this  evidence,  uncontradicted  as  it  is,  the  agency  of  Hoyt 
8  transaction  is  fully  made  out.  The  evidence  shows  fur- 
ihat  Hoyt  received  the  money  on  this  sale,  and  has  become 
rrassed  in  his  circumstances.  The  defendant  has  piobably 
sd  by  trusting  to  Hoyt,  which  has  occasioned  this  whole 
ilty.  Some  objections  were  stated  to  the  competency  of 
.  J.  Crane,  but  the  evidence  is  so  full  without  his  testimony 
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that  it  18  >unTieoe88ary  to  examine  into  ihem.    As  the -complainant 
has  now  a  deed  which  conveys  to  him  the  legal  title,  the  only  re- 
lief he  can  want  is  to  make  the  injunction  perpetual.     Such  de- 
cree wil^accordio^y  be  made,  with  costs. 
Injunction  perpetual,  with  costs. 


John  S.  Hoagland  v.  Peter  Latovrctte  and  John 

Latourette. 

The  Ytndor  of  an  eitate,  from  the  time  of  his  contract,  ii  a  troitee  fiat  the 
parchaser ;  and  the  yendee,  as  to  the  money,  is  a  trustee  for  the  vendor. 

9f  a  person  who  has  contracted  to  sell  land,  sells  it  to  a  third  person,  the  se- 
icodd  purchaser,  if  he  have  notice  at  the  time  of  his  purchase  of  the  preri- 
ous  contract,  will  be  compelled  to  oonyey  the  property  to  the  first  par- 
chaser. 

Being  a  purchaser  with  notice  of  the  equitable  title  of  the  veiidee  under  the 
contract,  he  stands  in  the  place  of  the  vendor,  and  is  liable  to  the  aame 
-equity. 

A  judgment  creditor,  with  notice,  can  stand  in  no  better  situation  tlian  a  pur- 
chaser. 

Ar^iffl—  made  for  a  ;raluable  consideration,  and  the  money  paid,  will  in  equity 
bind  the  estate  and  prevail  against  any  judgment  creditor  ffieaiM  between  the 
articles  and  the  conveyance  ;  but  the  considfiration  paid  must  be  aomewhat 
adequate  to  the  thing  purchased. 

If  the  vendee  be  a  creditor  of  the  vendor,  and  his  design  in  purchasing  be  to 
save  his  debt,  and  this  be  known  to  the  second  purchaser,  equity  will  regard 
the  purchase  money  as  paid  the  moment  the  contract  is  complete,  and  a  sub- 
sequent  judgment  will  not  attach  .upon  the  purchase  money  in  tha  hands  of 
the  vendee. 

A  judgment  creditor  mesne  between  the  articles  and  the  conveyance,  will  be 
restrained  by  perpetual  injunction  from  enforcing  liis  judgment  against  the 
estate. 

Bill  for  an  injunction,  filed  the  tenth  day  of  November,  1837. 
43n  filing  the  bill  an  injunction  was  issued  as  prayed  for.  John 
Latourette  alone  answered  the  bill  A  decree,  pro  can/essoy  was 
^ken  .against  the  other  defendant    The  cause  was  heard  upon 
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the  pleadings  and  proofs,  at  July  term,  1839.    The  fioicts  of  the 
case  are  stated  in  the  opinion  of  the  chancellor. 

H.  W.  Greeuj  for  complainant. 

P.  D.  Vroam.  for  defendant. 

Cases  cited  for  the  complainant  1  Sugden  on  Vendors,  211, 
539;  1  Atkyns,  672;  6  J.  C.  R.  403;  10  Modern,  518; 
2  Eq.  Ca.  Ab.  32 ;  2  Vesmf,  437 ;  16  Vesey,  249 ;  17  Veaey, 
433 ;  16  Veseyr 329 ;  IP.  W. 278, 

Cases  cited  for  the  defendant.  1  Eq,  Ca,  Ah.  320 ;  3  Dess. 
74;  2  Wash.  C.  C.  A  69;  1  Paige,  128,  exparte  Howe; 
1  P.  FF.  282;  3  Vesey,  676;  2  Vernon,  666;  APaige,  1. 

The  Chancellor.  There  is  no  difficalty  about  the  facts  in 
this  case*  There  is  no  contradiction  in  the  evidence.  Peter 
Latourette,  of  the  county  of  Somerset,  being  seized  in  fee  of  a 
valuable  mill-seat  and  other  lands  in  that  county  and  in  the  ad- 
joining county  of  Hunterdon,  advertised  them  for  sale  at  public 
auction.  These  lands  were  mortgaged  at  the  time  for  a  large 
sum  of  money,  for  an  amount  nearly  equal  to  their  value.  Ar- 
ticles of  sale  were  drawn  up  and  signed  by  Mr.  Latourette.  The 
property  was  set  up  in  a  public  manner  in  the  presence  of  a 
number  of  persons,  and  purchased  by  the  complainant  for  seven 
thousand  seven  hundred  dollars,  who  signed  at  the  time  the  arti- 
cles, acknowledging  himself  the  purchaser.  The  sum  at  which 
the  property  was  sold  exceeded  the  amount  of  the  incumbrances 
by  several  hundred  dollars.  The  deed  was  duly  executed  to  the 
complainant  according  to  the  terms  of  the  sale,  who  took  pos- 
session of  the  premises  and  made  improvements  thereon.  Be- 
tween the  time  of  the  sale  at  the  auction  and  the  execution  of 
the  deed,  Peter  Latourette,  the  vendor,  confessed  a  judgment  ta 
his  brother,  John  Latourette,  in  the  supreme  court,  on  which 
be  has  taken  out  execution,  and  by  the  sheriff  of  Somerset  lev- 
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ied  OD  this  property.  By  virtue  of  this  judgment  and  execution 
John  Latourette  now  claims  to  have  a  lien  upon  the  said  premises 
prior  to  the  complainant's  title,  and  has  caused  them  to  be  adver- 
tised for  sale.  He  is  enjoined  from  making  such  sale  by  the  or- 
der of  this  court.  The  bill  cbarges  the  judgment  creditor  with 
notice  of  the  sale  to  the  complainant,  before  and  at  the  time  of 
obtaining  his  judgment.  The  answer  is  silent  upon  all  this  part 
of  the  case,  but  the  proof  is  ample.  He  attended  at  the  sale, 
an^  was  a  bidder  on  the  property.  The  complainant  was  a  cre- 
ditor of  Peter  Latourette  for  more  than  sufficient  to  pay  the  dif- 
ference between  the  mortgages  on  the  property  and  the  price  he 
paid  for  it,  and  such  diflerencc  was  credited  in  the  complainant's 
account  against  him. 

We  have,  then,  this  plain  case  to  settle,  stript  of  any  peculiar 
circumstances.  A  contract  is  made  by  Mr.  Liatourette  for  the 
sale  of  his  lands  to  the  complainant.  There  is  no  pretence  of 
fraud.  The  sale  is  at  public  auction,  and  in  the  presence  of 
many  witnesses.  The  agreement  is  signed  by  both  parties ;  and 
between  the  day  of  sale  and  the  execution  of  the  deed,  one  of 
the  very  persons  bidding  at  the  sale  and  acquainted  with  all  the 
circumstances,  obtains  a  judgment  by  confession  against  the  ven- 
dor, and  upder  that  judgment  claims  the  right  to  defeat  the  sale 
by  Latourette,  and  to  sell  the  lands  as  by  virtue  of  a  prior  in- 
cumbrance. 

The  vendor  of  an  estate,  from  the  time  of  his  contract,  is  a 
trustee  for  the  purchaser,  and  the  vendee,  as  to  the  money,  is  a 
trustee  for  tbe  vendor.  Green  v.  Smiih,  1  Atkytis,  572.  Had 
Peter  Latourette,  after  his  contract  with  the  complainant,  sold 
the  land  to  his  brother,  with  notice  of  the  previous  contract  at 
the  time  of  the  sale,  equity  would  compel  the  purchaser  to  con- 
vey the  property  to  the  complainant  Being  a  purchaser  with 
notice  of  the  complainant's  equitable  title  under  the  agreement, 
he  stands  in  the  place  of  the  vendor,  and  is  liable  to  tbe  same 
equity.  This  is  well  settled.  See  Champion  v.  Broton^  6  JbAn. 
Ch,  402,  and  the  cases  there  referred  to.  A  judgment  creditor 
with  notice  can  stand  in  no  better  situation  than  a  purchaser. 
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In  the  case  of  Pinch  ▼.  the  Earl  of  Winehelsea,  1  P.  Wms. 
282,  lord  chancellor  Cowpor  rays,  '< Articles  made  for  a  valuable 
consideratioD^  and  the  money  paid,  will  in  equity  bind  the  estate 
and  prevail  against  any  judgment  creditor  mesne  betwixt  the  ar- 
ticles and  the  conveyance ;  but  this  must  be  where  the  conside- 
ration paid  is  somewhat  adequate  to  the  thing  purchased ;  for  if 
the  money  paid  is  but  a  small  sum  in  respect  of  the  value  of  the 
land,  this  shall  not  prevail  over  a  mesne  judgment  creditor."  In 
1  PaigBj  129,  this  is  recognized  as  the  settled  rule;  and  (han« 
cellor  Dessaussure,  in  3  Dessaus.  Rep.  74,  declares  this  to  have 
been  the  settled  doctrine  ever  since  the  opinion  of  lord  Cowper. 
The  same  principle  is  again  further  recognized  in  4  Paige,  15. 

It  is  contended  in  this  case,  however,  that  the  price  paid  was 
not  a  fair  one ;  that  the  money  was  not  paid  before  the  judgment 
was  obtained ;  and  that  at  all  events  the  judgment  creditor  is  en- 
tilled  to  claim  the  difference  between  the  incumbrances  on  the 
property  and  the  price  the  complainant  was  to  pay  for  it.  I  can- 
Dot  think  any  of  these  grounds  well  taken.  The  price  paid  by 
the  complainant,  though  a  moderate  one,  perhaps,  for  the  pro- 
perty, was  not  more  so  than  will  generally  be  the  case  on  a  sale 
at  auction.  There  are  only  two  witnesses  examined,  and  they 
both  say  the  property  sold  for  a  fair  price.  John  Latourette,  and 
some  of  the  mortgage  creditors,  were  there,  and  yet  they  declin- 
ed bidding  as  much  as  the  complainant.  As  to  the  money  being 
paid,  it  is  charged  in  the  bill  that  the  complainant  was  a  ci  editor 
of  Peter  Latourette,  and  that  a  principal  object  he  had  in  view 
in  making  the  purchase,  was  to  save  his  debt  or  a  part  of  it,  and 
that  this  was  all  known  to  John  Latourette.  The  answer  does 
not  deny  this  statement,  but  passes  over  all  this  part  of  the  bill 
in  silence.  Taking  this  to  be  the  true  state  of  the  case,  the  mo- 
ment Hoagland  made  the  purchase,  the  money  was  paid  by  his 
debt,  80  that  nothing  remained  in  his  hands  on  which  this  judg- 
ment could  in  any  event  attach.  I  suppose  the  truth  to  be,  that 
John  Latourette,  failing  to  become  the  purchaser  by  the  com- 
plainant outbidding  him  on  the  day  of  sale,  now  seeks  by  his 

judgment  and  execution  to  step  in  and  oblige  the  complainant  to 
34 
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pay  his  debt,  instead  of  applying  the  balance  of  the  purchase  mo- 
ney, after  paying  the  incumbrances,  to  liquidate  the  complain- 
ant's own  demand.  This  would  be  manifestly  unjust  and 
against  good  Coiitli  and  the  understanding  of  the  parties  at  the  tine. 
I  think  the  complainant  is  entitled  to  have  the  injunction  made 
perpetual  with  costs,  and  [  shall  make  such  decree  accordingly. 
Injunction  perpetual,  with  costs. 


William  Edgar  v.  Samuel  Cleven&er  and  others^ 

A  general  creditor  having  filed  his  bill  for  relief  against  a  judgment  confeiied 
by  his  debtor,  as  fraudulent,  was  permitted,  after  a  decree  pro  confesio 
against  the  defendants,  and  an  ezparto  hearing  upon  the  eridenee,  t6 
£le  a  supplemental  bill,  in  order  to  incorporate  in  the  reoord  the  ftetiv 
that  afler  the  commencement  of  his  suit  in  this  court,  the  oompUinant  oU 
tained  a  judgment  and  sued  out  execution  at  law.* 

A  judgment  and  execution  creditor  may  question  in  this  court  the  vaU^ty  of 
an  antecedent  judgment  at  law. 

The  declaration  of  a  judgment  creditor,  that  his  judgment  is  confessed  to  keep 
another  creditor,  who  is  seeking  to  obtain  judgment,  out  of  his  money,  and 
that  if  such  creditor  had  not  sued,  the  judgment  would  not  haTS  boon  cob» 
fessed,  coupled  with  proof  that  the  judgment  creditor  is  a  man  of  no  proper- 
ty, is  insufficient  to  overcome  direct  proof  of  the  consideration  of  tlie  judg- 
ment. 

An  injunction  will  issue  at  the  instance  of  an  execution  creditor  to  restrain  the 
debtor  in  execution,  and  a  prior  execution  creditor;  from  selling  or  rsmoring' 
any  of  the  personal  property  levied  on,  unless  by  sale  under  the  exteation^ 
until  the  second  execution  is  satisfied. 

Bill  for  injunction  and  relief,  filed  August  l-st,  1834.  The 
bill  states,  that  Joseph  Wilkinson  and  William  Wilkinson,  on 
the  24th  of  January,  A.  D.  1823,  executed  a  mortgage  upoi 


*  NoTB.  A  creditor  at  large,  or  before  judgment,  is  not  entitled  to  the  inter- 
ference of  this  court  by  injunction,  to  prevent  his  debtor  from  disposing  of! 
property  in  fraud  of  the  creditor.     Wigging  v.  Armstrong,  2  J.  C.  R,  144  ^ 
Hendriekt  ▼.  Rolnnmm,  Ibid,  296 ;  Mitford'$  PL  115 ;  Coopef*9  Eq.  PL  149  ^ 
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certain  lands  in  the  township  of  Woodbridge,  to  secure  the  pay- 
ment of  two  thousand  seven  hundred  dollars  due  from  tliemto 
the  complainant  upon  bond.  ^  Some  time  in  January,  1824,  be- ' 
fore  the  mortgage  debt  became  due,  Samuel  Clevenger,  one  of 
the  defendants,  purchased  the  equity  of  redemption  in  «aid  mort- 
gaged premises,  and  greatly  impaired  the  complainant's  security 
by  cutting  and  consuming  the  wood  and  timber  upon  the  premis- 
es, and  using  the  soil  in  the  manufacture  of  bricks.     He  also  as- 
sumed the  payment  of  the  mortgage  debt,  and  after  the  purchase 
of  the  equity  of  redemption,  became  indebted  to  the  complainant 
ia  the  further  sum  of  eight  hundred  dollars,  upon  his  personal 
responsibility,  without  other  security.    At  June  term,  1834,  the 
defendant,  Alexander  Adams,  recovered  judgment  in  the  Mid- 
dlesex pleas  against  Clevenger,  for  three  hundred  dollars,  upon 
which  execution  was  issued.    At  the  same  term  of  June,  the 
complainant  commenced  suit  against  Clevenger,  for  the  monies 
due  from  him  to  the  complainant.     On  the  15th  of  September, 
1834,  Clevenger  confessed  judgment  to  one  Israel  Wilkinson,  his 
brother-in-law,  for  four  hundred  and  seventy-four  dollars  and  . 
eighty-six  cents,  upon  which  execution  issued  to  the  sheriff  of 
Itfiddlesex ;  by  virtue  whereof,  the  sheriff  advertised  Clevenger's 
personal  property  for  sale  on  the  Ist  day  of  October,  1834.     The 
bill  charges,  that  Wilkinson'^  said  judgment  was  entered  up  by 
fraud  and  collusion,  in  order  to  defraud  the  complainant  of  his 
debt,  and  that  no  part  of  said  money  was  due  and  owing  from 
Clevenger  to  Wilkinson.     That  Clevenger  possessed  but  a  small 

Angell  T.  Draper,  1  Vernon,  399;  Shirley  t.  Watt;  3  Atkynt,  200 ;  BennMt  ▼. 
Mutgma,  2  Veeey,  een.  51 ;  IP.  W.  445.    Scse  DugdaU  v.  SAewr,  post. 

Chaneery  has  power  to  assiHt  a  judgment  creditor  to  reach  the  property  of 
bis  debtor  ;  but  in  order  to  entitle  the  creditor  to  relief  in  equity,  so  far  as  af. 
fecta  the  penonal  property  of  the  debtor,  he  must  have  sued  out  execution  at 
law,  and  acquired  a  lien  on  the  goods  and  chattels,  at  the  time  of  filing  his 
bill,  or  at  least  before  issue  joined  in  this  court.  Brinkerhoff  v.  Brown,  4 
J.  C.  R.  671,  678;  Willianu  v.  Brown,  4  Ibid,  682;  M*Dermutt  v.  Strong, 

4  Ibid,  687. 

The  same  principle  prevails  at  law.     Wintringham  v.  Wintringkam,  20  J. 

R.  296;  MmIvUU  ▼.  Brown,  1  Harriwn,  364. 
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amount  of  pereonai  property,  not  sufficient  to  satisfy  the  execu- 
tions against  him ;  and  thiit,  after  the  levy  under  Wilkinson's 
execution,  with  his  knowledge  and  assent,  Clevenger  disposed  at 
private  sale  of  a  considerable  amount  of  his  personal  property. 
The  bill  prays,  that  Wilkinson's  judgment  may  be  set  aside  as 
fraudulent,  and  that  an  injunction  may  issue  to  restrain  Cleven- 
ger from  committing  waste  on  the  mortgaged  premises ;  to  re- 
strain Wilkinson  and  Clevenger  from  selling  any  of  the  personal 
property  levied  on  by  virtue  of  the  aforesaid  executions ;  and  also 
to  restrain  the  sheriff  from  selling  any  of  said  property  under 
Wilkinson's  execution,  or  from  proceeding  thereon  until  the  fur- 
ther order  of  the  court.  Clevenger,  Israel  Wilkinson,  Alexan- 
der Adams,  and  tlie  sheiiiT  of  Middlesex,  are  made  parties  de- 
fendants to  the  bill.  An  injunction  was  issued  upon  filing  the 
bill,  restraining  wtiste  upon  the  mortgaged  premises. 

At  January  term,  1836,  a  decree,  pro  confesso^  was  taken 
against  all  the  defendants,  and  the  complainant  was  ordered  to 
produce  evidence  to  substantiate  and  prove  the  allegatkins  in  his 
bill.  Under  this  order,  depositions  on  the  part  of  the  complain- 
ant were  taken  and  filed.  The  cause  came  on  for  hearing  at 
April  term,  1836,  in  the  presence  of  the  counsel  of  the  complain- 
ant, before  chancellor  Vroom.  At  July  term,  1836,  the  chan- 
cellor, by  bis  order,  directed  that  the  complainant  be  at  liberty 
to  file  a  supplemental  bill,  "  for  the  purpose  of  incorporating  in 
the  record  of  the  case  important  facts  that  have  transpired  since 
the  commencement  of  the  suit,  viz :  that  the  complainant  has  ob- 
tained a  judgment  and  sued  out  execution  in  the  action  at  law 
mentioned  in  the  original  bill." 

On  the  25th  of  September,  1836,  the  complainant  filed  a  sup- 
plemental bill,  setting  out,  in  addition  to  the  facts  stated  in  his 
original  bill,  that  in  the  term  of  December,  1834,  he  recovered 
judgment  in  the  Middlesex  pleas  against  Samuel  Clevenger,  in 
his  suit  mentioned  in  the  original  bill,  for  two  thousand  three 
hundred  and  one  dollars,  damages,  besides  costs  of  suit,  and  that 
execution  issued  thereupon  to  the  sheriflf  of  the  county  of  Mid- 
dlesex, who,  by  virtue  of  the  said  execution,  levied  upon  all  the 
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pereoDal  property  of  Clevenger,  which  had  been  previously  levied 
Qpon  by  virtue  of 'the  execution  in  favor  of  Israel  Wilkinson,  and 
BUbjeet  to  said  levy« 

An  answer  was  filled  by  Glevenger  and  Wilkinson,  setting 
forth  the  consideration  of  the  bond  given  by  Glevenger  to  Wil- 
l^iosoo,  denying  the  fraud  charged  in  the  bill,  and  insisting  up- 
Wilkinson's  rights  under  his  judgment.  The  bill  was  taken 
confessed  against  the  other  defendants. 
The  cause  came  on  for  final  hearing  upon  the  bill,  answer,  re- 
plicatioa  and  proofe. 

P.  B.  Chetwoodj  for  complainant 

Luppj  for  defendants. 

The  Chancellor.    The  principal  object  in  this  cause  is  to 
set  aside  as  fraudulent,  a  judgment  entered  by  confession  in  the 
court  of  common  pleas  of  the  county  of  Middlesex,  on  the  6th 
of  September,  1834,  against  Samuel  Glevenger,  in  favor  of  Is- 
lael  Wilkinson,  for  four  hundred  and  seventy-four  dollars  and 
eighty-six  cents.     The  complainant  has  a  judgment  of  a  later 
date  against  the  same  defendant  for  a  large  sum,  on  which  he 
has  taken  out  execution  and  levied  on  the  same  property  covered 
by  the  execution  issued  on  the  judgment  in  favor  of  Wilkinson. 
He  therefore  stands  in  a  position  to  question  the  validity  of  the 
antecedent  judgment,  and  his  complaints  must  be  heard  and  de- 
cided.    The  charge  in  the  bill  is,  that  Glevenger  confessed  this 
judgment  to  Wilkinson,  his  brother-in-law,  without  considera- 
tion, to  defraud  the  complainant  out  of  his  debt,  and  to  prevent 
his  recovering  his  money  on  his  execution. 

The  defendants,  Wilkinson  and  Glevenger,  have  put  in  a 
j«int  answer.  They  deny  the  fraud,  and  say  that  Glevenger 
was  justly  indebted  to  Wilkinson  at  the  date  of  the  judgment,  to 
the  amount  for  which  it  is  entered  up.  That  he  was  embarrass- 
ed in  his  circumstances,  and  it  was  seen  his  property  must  all  be 
swept  away ;  and  that  Wilkinson,  with  the  view  of  saving  his 
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debt,, and  gaining  priority  over  other  creditors,  obtained  this  judg- 
ment. They  state  the  consider-ation  to  have  be^  as  follows : — 
In  the  year  1823,  Wilkinson  sold  to  Clevengera  number  of  cat- 
tle, and  various  farming  utensiU,  for  which  lie  gave  iiim  three 
promissory  notes.  One  of  these  notes  Wilkinson  parted  with, 
and  retained  the  other  two  until  the  2d  of  February^  1829,  on 
which  day  the  amount  of  principal  and  interest  then  due  on  said 
two  notes  was  found  to  be  two  hundred  and  two  dollars  and 
fifty-five  cents,  and  Clevenger  gave  him  a  bond  for  that  sum. 
That  Clevenger  was  indebted  to  one  Thomas  Maisli,  and  was 
prosecuted  for  it,  and  in  May,  1833,  the  suit  was  settled  and  the 
money  paid  by  Wilkinson,  and  to  secure  iiim  Clevenger  gave 
him  his  note  for  one  hundred  and  ninety  dollars,  that  being  the 
amount  he  paid  for  him.  They  both  swear  that  at  the  date  of 
the  judgment  the  amount  of  the  aforesaid  bond  and  note  remain- 
ed unpaid,  and  that  the  same  constituted  the  jconsideration  for 
which  it  was  given. 

There  is  nothing  in  this  statement  extraordinary,  ortbot  oould 
lead  to  any  suspicion  as  to  its  truth  ;  and  if  tr^ie,  the  considera- 
tion of  the  judgment  is  fully  made  out.  It  must  be  .borne  in 
mind  that  this  part  of  the  answer  is  responsive  to  the  bill.  It  is 
charged,  that  the  judgment  is  fraudulent  and  without  considera- 
tion. The  defendants  were  called  upon  not  merely  to  negative 
this  charge,  but  to  stale  what  the  consideration  was.  But  the 
defendants  have  not  rested  their  case  upon  xhe  answer  alone.  By 
the  evidence  of  Moses  Martin,  they  have  proved  the  selling  of 
the  cattle  and  the  giving  of  the  bond.  This  witness  says  he 
drew  the  bond,  and  it  was  for  the  amount  then  due  from  Cleven- 
ger to  Wilkinson.  The  same  witness  also  proves  the  settlement  - 
by  Wilkinson  for  Clevenger,  of  the  suit  against  him  by  Thomas 
Marsh,  and  identifies  the  note  as  the  one  given  for  the  amount  so 
advanced  by  Wilkinson.  Judge  Nevius  also  testifies  to  the  set- 
tlement of  the  Marsh  suit  by  Wilkinson.  The  body  oT  the 
note  he  thinks  is  in  the  hand-writing  of  Mr.  Chetwood,  who  was 
the  attorney  of  Marsh. 

In  opposition  to  all  this,  the  complainant  has  oflfered  a  single 
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^^itoeasi  Alexander  Adams.  He  states  that  WilkinsoD,  the  day 
^Tcer  his  judgment  was  confessed,  said,  that  it  was  done  to  keep, 
cheat,  the  complainant  out  of  his  money.  And,  after  using  a 
harsh  and  unbecoming  expression  respecting  the  complain- 
^  nt,  said,  since  he  had  sued  Samuel  they  had  fixed  a  judgment, 
^.nd  if  he  had  not  sued  him  the  judgment  would  not  have  been 
oonfessed.  Wilkinson  is  further  proved  to  be  a  man  of  no  pro- 
perty. 

With  a  judgroeni  sustained  as  to  consideration  as  this  is,  the 
evidence  is  entirely  insufficient  to  overcome  it.    I  do  not  doubt 
t.hat  Mr.  Adams  has  related  truly  the  conversation  he  heard ;  but 
it  is  evident  that  Wilkinson  was  in  a  passion,  and  was  boasting 
of  the  precedence  he  had  gained  over  the  complainant.     The 
right  of  one  creditor  to  gain  a  preference  for  his  own  debt  by 
judgment  over  every  other,  is  lawful,  and  sanctioned  by  con- 
tinual practice.    Upon  this  part  of  the  case,  the  complainant 
has  failed  to  establish  the  charges  made  in  the  bill,  and  Wil- 
kinsoQ  must  be  allowed  to  proceed  unmolested  with  his  exe- 
cution. 

If  this  was  all  the  case,  the  bill  should  be  dismissed  with 
costs ;  but  there  are  other  matters,  though  not  so  material,  on 
which  the  complainant  is  entitled  to  relief.  As  against  Cleven- 
ger,  he  is  entitled  to  have  his  injunction  from  the  commission  of 
waste  on  the  mortgaged  premises  continued.  He  is  also  entitled 
to  have  the  injunction  of  this  court  to  restrain  Clevenger  and  Wil- 
kinson from  selling  or  removing  any  of  the  personal  property,  un- 
less by  sale  under  his  execution,  until  the  complainant's  debt  is 
satisfied.  The  conduct  of  both  Wilkinson  and  Clevenger  was 
in  this  respect  improper  and  illegal.  Tliey  had  no  right  to  avail 
themselves  of  their  situation  to  have  any  part  of  the  defendant's 
property  sold  at  private  sale,  under  the  idea  that  they  would  af- 
terwards apply  it  to  satisfy  the  execution.  The  complainant  had 
also  an  execution,  and  had  a  right  to  what  remained  of  the  de- 
fendant's property  after  satisfying  the  firs^  execution,  to  pay  off 
his  own.  This  was  done,  as  the  defendant  Wilkinson  admits, 
by  his  consent ;  though  he  says  that  he  thought  it  lawful.   Huw 
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far  Wilkinson's  execution  has  been  paid,  is  a  prq)er  matter  for 
enquiry  in  the  common  pleas  of  Middlesex. 

The  decree  will  be  signed  in  conformity  with  these  views,  and 
under  all  the  circumstances  I  shall  not  give  costs  to  either  party. 
Decree  accordingly. 


Stephen  Crane  v.  Aaron  Bonjstell. 

Where  an  absolute  deed  ki  executed,  and  by  a  difibrent  inBtrument  the  grantae 
agrees  to  re.convey  to  the  grantor,  upon  the  payment  of  a  stipiilated  sum 
within  a  limited  period,  it  is  a  question  of  intention  whether  the  tfaiMBCtion 
constitutes  a  mortgage  or  a  conditional  sale. 

To  ascertain  the  intention  of  the  parties,  and  to  aid  in  the  fair  eonstraction 
of  the  instrument,  the  circumstances  attending  the  transaction  may  be  re- 
sorted  to. 

If  by  the  transaction  the  parties  designed  to  create  a  mortgage,  the  time  fixed 
for  redemption  is  immaterial.    If  once  a  mortgage,  it  is  alwaya  a  mortgage. 

But  if  the  transaction  was  intended  as  a  sale,  with  an  agreement  §aw  a  ie« 
purchase  within  a  given  time,  then  that  time  is  material. 

If  it  be  doubtful  whether  the  particular  transaction  constituted  a  mortgage,  or 
a  conditional  sale,  equity  regards  it  as  a  mortgage. 

The  same  rule  obtains,  though  the  defeazance  rests  in  parol. 

If  the  defeazance  be  made  at  a  subsequent  day,  it  will  relate  back  to  the  date 
of  the  deed. 

The  bill  in  this  cause  was  filed  for  the  redemption  of  certain 
premises  conveyed  by  the  complainant  to  the  defendant,  by  deed 
dated  the  third  day  of  March,  1835.  The  deed  was  absolute 
upon  its  face.  On  the  6lh  of  March,  1835,  three  days  afterlhe 
execution  of  the  deed,  the  defendant,  by  a  written  instrument, 
leased  the  premises  to  the  complainant  for  one  year  at  a  slipa- 
lated  rent,  and  agreed  to  re-convey  the  same  to  the  complainant 
provided  he  should  pay  to  the  defendant  two  thousand  seven  hun- 
dred and  twenty-five  dollars  within  two  years  from  that  date. 
The  instrument  contained  a  further  stipulation,  that  if  the  re- 
demption was  not  made  within  the  time  limited  for  that  purpose 
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(be  privilege  should  cease.  The  answer  insists  that  the  deed 
was,  as  it  purports  to  be,  an  absolute  conveyance  in  fee,  and 
thai  the  subsequent  agreement  merely  gave  to  the  complainant 
the  right  of  re-purchasing  within  the  time  limited. 

The  cause  was  heard  upon  the  bill,  answer,  replication  and 
proofr. 

F.  B.  Chetwood  and  J.  J,  Chetwood,  for  complainant. 

B.  WUliamsan  and  T.  Frelinghuj/sen,  for  defendants. 

The  Chancellor.  The  complainant,  being  embarrassed 
in  his  circumstances,  in  March,  1835,  conveyed  to  the  defendant 
his  fiirm  near  Elizabeth-Town,  for  the  consideration,  as  express- 
ed in  the  deed,  of  two  thousand  seven  hundred  and  twenty-five 
«  dollars.  The  deed  is  absolute  on  the  face  of  it,  and  bears  date 
on  the  third  of  March,  eighteen  hundred  and  thirty-five.  It 
was  the  complainant's  homestead,  on  which  he  had  resided  for 
many  years.  On  the  sixth  of  March,  three  days  after  th&  date 
of  the  deed^  by  writing  under  his  hand,  the  defendant  leased  the 
same  premises  to  the  complainant  for  one  year,  at  the  rent  of 
one  hundred  and  twenty-five  dollars,  and  further  agieed  to  re- 
convey  the  property  to*the  complainant,  provided  he  should  pay 
him  the  aforesaid  sum  of  two  thousand  seven  hundred  and  twen- 
ty-five dollars  at  any  time  within  two  years  from  that  date,  with 
a  stipulation  that  if  such  redemption  was  not  made  within  the 
time  specified  the  privilege  should  end.  The  defendant  did  not 
pay  cash  for  the  property,  but  was  to  pay  off  the  mortgages  on 
the  place,  which  amounted  to  about  one  thousand  seven  hundred 
dollars,  and  to  assist  the  complainant  in  paying  off  executions 
and  debts^  which  were  then  pressing  upon  him. 

The  bill  charges  that  this  deed,  though  absolute  on  its  face, 
was  never  intended  by  the  parties  to  be  any  thing  more  than  a 
conveyance  in  the  nature  of  a  mortgage,  to  secure  the  defendant 
for  any  advances  he  might  make  for  the  complainant ;  and  seeks 

to  have  an  account  stated  between  the  parties,  insisting  that  no- 
36 
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thing  is  due  bim  for  advances,  and  also  a  re-conveyance  oi  the 
property. 

The'  defendant,  in  his  answer,  denies  altogether  the  allega- 
tions of  the  bill  respecting  the  character  and  object  of  the  con- 
veyanee,  and  alleges  that  it  was  intended  to  be  what  it  purports 
on  its  face  to  be,  an  absolute  transfer  of  the  property  in  fee.  It 
might  be  difficult  from  the  parol  evidence  alone,  without  the  aid 
of  the  writings  between  them,  to  ascertain  what  was  the  original 
design  of  the  parties ;  but  I  am  very  clear,  whatever  may  have 
been  said  between  them  beforehand,  we  must  suppose  their  final 
understanding  was  expressed  in  the  writing  in  the  nature  of  a 
defeazance,  which  was  executed  by  the  defendant  on  the  sixth  of 
March.  It  is  to  that  mainly  we  must  look ;  and  ii  is  only  in  aid 
of  its  fair  construction,  and  to  get  at  its  true  meaning,  that  the 
general  circumstances  attending  the  transaction  are  to  be  resort- 
ed to.  If  by  this  paper  the  parties  intended  nothing  more  than 
a  mortgage,  the  time  fixed  for  redemption  is  no  way  material.  If 
once  a  mortgage,  it  is  always  a  mortgage.  But  if  it  was  intend- 
ed to  be  a  sale,  with  an  agreement  for  a  re-purchase  within  a 
given  time,  then  that  time  is  material.  The  distinctions  on  this 
subject  are  nice,  but  in  case  (tf  doubt  courts  of  equity  consider 
the  transaction  a  mortgage.  The  same  rule  obtains  although  the 
defeazance  rest  in  a  parol  agreement,  and  if  it  be  raade  at  a 
subsequent  day  it  will  relate  back  to  the  date  of  the  deed.  Dix- 
on v.  Parker,  2  Ves.  sen.  225 ;  Strong  and  others  v.  Stewart^ 
4  John.  Ch.  Rep,  167 ;  James  v.  Johnson,  6  John.  Ck.  Rep. 
420 ;  Robinson  v.  Cropsey  and  others,  2  Edward^  Ch.  Rep, 
138 ;  4  KenVs  Com.  141-3 ;  She  v.  Manhattan  Company, 
1  Paige,  56 ;  Marks  v.  Pell,  I  John.  Ch.  Rep.  598. 

It  is,  then,  a  question  of  intention,  and  it  is  proper,  and  the  con- 
stant practice  of  the  court,  to  get  at  this  by  looking  not  only  at  th& 
writing  itself,  but  into  any  extrinsic  circumstances  which  may" 
throw  any  light  upon  it ;  and  upon  a  view  of  these,  taken  to- 
gether, I  am  well  satisfied  that  this  deed  must  be  treated  as  9- 
mortgage. 

What  were  the  circumstances  under  which  the  oompiainan^ 
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conveyed  his  estate?  He  was  hard  pressed  by  his  creditors,  was 
working  for  the  defendant,  who  professed  to  be  bis  friend,  and 
who  in  behalf  of  the  complainant  had  actually  applied  to  Jacob 
G.  Crane  ^o  take  a  deed  from  the  complainant  to  prevent  bis  be- 
ing turned  out  of  doors.  He  told  him  he  wished  him  to  take  the 
deed  and  hold  the  property  until  the  complainant  should  have 
time  to  pay  off  his  creditors,  and  not  have  his  property  sacrificed. 
Mc  Crane  told  him  he  could  not  take  the  deed  as  he  had  enough 
other  business  to  attend  to,  but  advised  the  defendant,  as  the 
complainant  was  working  for  him,  to  take  the  deed  himself. 
This  conversation  was  only  the  month  before  the  date  of  the 
ileed.  To  Periam  Price  the  defendant  said,  he  was  -going  to 
take  this  deed  to  save  himself  for  what  he  might  advance  for 
con^plainant;  be  said  it  was  to  secure  as  well  his  further  ad^ 
vances  as  what  he  then  owed  him.  AVilliam  M.  Crane,  the 
complainant's  son,  who  has  always  lived  on  the  farm  with  him, 
says,  that  before  the  deed  was  given  he  heard  the  defendant  tell 
his  father  that,  in  order  to  relieve  himself  from  embarrassment, 
he  ought  to  make  a  deed  of  his  property  to  some  person,  until 
he4X>uld  have  time  to  turn  himself;  and  afler  the  deed  was  giv- 
en, be  heard  the  defendant  say  that  he  took  the  deed  as  security 
for  any  money  he  might  advance  for  his  father. 

The  possession  has  always  remained  in  the  complainant,  and 
the  whole  course  of  the  negociations  with  the  complainant's  cre- 
ditors carry  out  the  idea,  not  of  the  defendant's  assumption  of 
the  debts  himself,  but  of  his  acting  as  a  friend  desirous  of  pre- 
venting the  complainant's  entire  destruction.  We  hear  of  no  of- 
fering of  the  property  by  the  complainant  at  the  time  for  abso- 
lute sale ;  and  in  fact  Mr.  Jacob  G.  Crane  states,  that  an  applica- 
tion was  made  to  him  in  the  spring  of  eighteen  hundred  and 
thirty-five,  which  is  the  time  Uie  deed  was  given,  to  buy  the  pro- 
perty for  three  thousand  five  hundred  dollars,  which  is  seven 
hundred  and  seventy-five  dollars  more  than  the  consideration 
stated  in  the  defendant's  deed,  and  the  witness  says  the  property 
was  worth  the  three  thousand  five  hundred  dollars.  The  terms 
of  the  agreement  also,  so  far  as  they  form  any  criterkn,  speak 
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of  it  as  a  redemptioD  of  the  property  withio  a  specified  timei 
with  a  proviso,  using  very  much  the  language  of  a  mortgage. 

From  all  these  considerations,  I  cannot  regard  the  transae- 
tion  otherwise  than  as  constituting  a  mortgage.  From  the  evi- 
dence, I  must  believe  such  was  the  intention  of  the  parties.  In 
this  court  the  rule  has  been  laid  down  very  strong  and  explicit 
in  favor  of  considering  these  contracts  in  the  light  of  mortgages. 
In  Youle  v.  Richards,  Saxion,  537,  the  chancellor  says, 
''  Whenever  it  can  be  clearly  shown  to  be  the  intention  of  the 
parties^hat  real  estate  when  conveyed  shall  be  subject  to  redemp- 
tion, it  is  considered  as  a  mere  security,  and  the  right  of  redemp- 
tion cannot  be  confined  to  a  limited  time,  or  to  a  particular  class 
of  persons." 

But  treating  this  as  a  case  of  a  sale  with  a  condition  for  a  re- 
purchase, as  contended  for  by  the  defendant's  counsel,  the  com- 
plainant might  redeem  by  paying  back  the  consideration  money 
at  any  time  before  the  sixth  of  March,  eighteen  hundred  and 
thirty-seven,  by  the  terms  of  the  contract  It  is  shown  that 
the  defendant  admitted,  that  sometime  previous  to  the  eighth  of 
March,  eighteen  hundred  and  thirty-seven,  complainant  bad  call- 
ed on  him  for  a  deed,  and  applied  for  a  settlement  of  accounts, 
which  he  refused.  It  is  further  proved,  that  when  the  complain- 
ant demanded  a  deed,  on  the  eighth  day  of  March,  eighteen 
hundred  and  thirty-seven,  he  told  the  defendant  that  he  was 
able  to  pay  him  for  all  he  had  paid  for  him,  and  was  ready  to  do 
so.  It  would  seem  that  the  complainant  had  been  trying  before 
this  to  get  his  accounts  settled  with  the  defendant,  but  could  not. 
The  defendant,  it  is  evident,  meant  if  possible  to  hold  the  pro- 
perty, and  did  not  wish  to  have  it  redeemed.  There  was  on  this 
point  much  jarring  between  the  parties. 

The  complainant  insists  that  he  owes  the  defendant  nothing 
on  the  score  of  advances,  but  has  paid  him  by  his  labor  and  in 
other  ways  more  than  he  ever  paid  for  him.  The  consideration 
money,  we  know,  was  not  paid  by  the  defendant  in  cash,  but 
was  to  be  made  up  by  his  future  advances.  Under  such  facts, 
it  seems  to  me  that  the  complainant  has,  for  all  substantial  pur- 
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complied  with  the  strict  terms  of  the  agreement  for  re- 
de rnptien  within  the  time  fixed. 

XJpoD  either  construction ,  therefore,  of  this  agreement,  I  con- 
sider the  c<»nplainaut  entitled  to  redeem  his  farm  upon  paying 
^t^^  defendant  for  his  advances ;  and  for  that  purpose  an  account 
^'^  Ust  be  stated  by  a  master  between  the  parties,  as  prayed  in  the 
^ill.  All  other  matters  are  reserved. 
Decree  accordingly. 


-Abraham  J.  Berry  v.  The  Executors  of  Isaac  J.  Van 

Winkle,  deceased. 

^^pon  m  bill  for  the  ipecific  performance  of  an  agreement  contained  in  a  leaae, 
that  at  the  expiration  of  the  term,  the  improTomente  made  on  the  demiaed 
pranuBee  by  the  leiaee,  Bhall  remain  the  property  of  the  leaeor  on  making 
the  leeeee  a  iair  compensation  for  the  eame ;  the  court  will  entertain  joris. 
dictioQ  though  the  bill  be  purely  for  compensation  and  damages,  proTided  a 
•peofic  performance  may  be  decreed,  and  the  complainant  can  have  ade- 
qaate  relief  only  in  equity. 

*^he  charge  for  improvements  made  upon  the  property  by  the  lessee,  under  the 
terms  of  such  an  agreement,  is  in  equity  a  lien  on  the  property. 

*Tha  court  will  not  extend  its  jurisdiction  beyond  the  claim  of  the  lessee  for 
c»>mpenaation  for  Taluable  and  permanent  improTements  put  by  him  upon 
the  demised  premises,  and  which  pass  to  the  lessor  at  the  expiration  of  his 
term ;  and  will  not  suffer  a  claim  for  alleged  infringements  of  the  rights  of 
the  lessee  during  his  term,  to  be  drawn  in  question. 

The  bill,  filed  on  the  23d  of  March,  1835,  states,  that  Isaac 
J.  Van  Winkle,  in  his  life,  executed  to  one  James  Buckley,  a 
lease  of  a  certain  saw-mill  and  premises  in  the  township  of 
Aquackenonk,  in  the  county  of  Bergen.  By  the  lease,  which 
is  dated  on  the  7th  of  March,  1814,  Isaac  J.  Yan  Winkle  leases 
the  premises  to  James  Buckley  for  twenty-one  years,  commen- 
cing on  the  first  day  of  May,  1814,  upon  the  yearly  rent  of  forty 
dollars ;  and  it  was  in  and  by  the  said  lease  covenanted  and 
agreed,  that  the  said  James  Buckley,  his  executors,  administra- 
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tors  or  assigns,  might  at  any  time  during  the  said  term,  at  his  or 
their  own  costs  and  charges,  erect  a  carding  and  fulling  mill,  and 
any  other  machinery  upon  the  premises.  Van  Winkle  further  agreed 
to  let  Buckley  have  the  privilege  of  getting  from  off  Van  Winkle's 
land  as  many  stones  as  might  be  necessary  to  erect  the  buildings 
to  the  first  story,  and  to  complete  the  mill-dam,  Buckley  being  at 
the  sole  expense  thereof.  It  was  further  agreed,  that  Buckley 
should  have  the  privilege  of  extending  the  mill-dam  as  far  as 
Tan  Winkle's  land  extended,  the  dam  to  remain  the  property  of 
Van  Winkle  at  the  expiration  of  the  lease,  without  any  compen- 
sation to  Buckley  therefor.  It  was  also  agreed  betweea  the  par- 
ties, that  at  the  expiration  of  the  term,  all  the  improvements 
made  on  the  lot  should  be  and  remain  the  property  of  Van  Win- 
kle, he  paying  to  Buckley  the  value  thereof,  or  satisfying  him, 
his  heirs  or  assigns  for  the  improvements  so  made  thereon,  and  if 
they  could  not  agree  as  to  the  value  of  the  improvements  made 
on  the  premises,  then  the  improvements  were  to  be  valued  by 
two  impartial  men  chosen  by  the  parties,  and  if  they  could  not 
agree  they  were  to  make  choice  of  a  third  person,  and  the  sum 
awarded  by  any  two  of  them  to  be  final  and  conclusive,  unless 
Tan  Winkle  renewed  the  lease  for  twenty-one  years  ^t  the  same 
rent  of  forty  dollars  per  annum.  AH  taxes  and  assessments  up- 
on the  premises  during  the  term  were  to  be  paid  by  Buckley.  Oi 
the  18th  of  July,  1828,  Buckley,  having  erected  a  saw-mill  and 
woolen-mill  with  machinery  upon  the  premises,  assigned  the  saic 
lease,  with  all  his  interest  in  the  demised  premises,  unto 
Arthur.  On  the  29th  day  of  July,  1830,  all  the  interest  or 
James  Arthur  in  the  said  demised  premises  having  been 
upon  by  virtue  of  an  execution  issued  against  him,  was  sold  b] 
the  sheriff  of  the  county  of  Bergen  to  the  complainant,  for 
hundred  and  fifty  dollars,  and  a  deed  bearing  date  on  the  26tV— ^^ 
of  January,  1832,  was  duly  executed  to  the  complainant  in  puv'  -^^ 
suance  of  said  sale.  On  the  1st  of  August,  1830,  the  complaiar  -'O- 
ant  entered  into  possession  of  said  premises,  and  held  the 
as  the  tenant  of  Van  Winkle,  performing  all  the  covenants 
were  to  be  performed  by  Buckley,  until  the  month  of  May,  18c 
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On  the  14th  day  of  July,  1831,  Van  Winkle  and  wife,  by  deed 
bearing  date  on  that  day,  conveyed  to  the  Paterson  and  Hudson 
river  railroad  company  a  'part  of  the  said  demised  premises,  (in- 
cluding a  part  of  the  miil-pond,)  at  the  abutment  of  the  dam,  and 
upon  which  the  dam  could  be  most  conveniently  extended,  and 
from  which  ail  necessary  materials  could  be  procured  according 
to  the  t^rms  of  the  lease.    By  the  construction  of  the  railroad 
and  the  making  of  the  necessary  excavations,  by  said  company, 
the  windings  of  the  streams  by  which  the  pond  was  supplied 
with  water  were  intercepted,  and  their  courses  changed,  whereby 
the  mills  were  deprived  of  their  usual  supply  of  water,  and  the 
complainant  was  unable  to  remedy  the  evil  by  the  means  grant- 
ed to  him  in  the  lease,  without  exposing  himself  to  an  action  by 
the  railroad  company,  for  overflowing  the  land  above  the  dam 
conveyed  to  them  by  Van  Winkle.    Soon  after  the  conveyance 
to  the  railroad  company.  Van  Winkle  died,  haviog  duly  execu- 
ted his  last  will  and  testament,  and  appointed  his  wife  Caty,  and 
Cornelius  G.  Van  Riper  and  Garret  G.  Oldis,  executors  thereof, 
who  proved  the  will.     The  complainant  continued  to  pay  rent 
for  the  premises  until  May,  1832,  and  he  has  always  been  ready 
to  settle  for  the  rent  since  that  time,  according  to  the  terms  of 
the  lease,  upon  a  fair  allowance  being  made  for  the  privileges  of 
which  he  was  deprived  as  aforesaid,  of  which  the  executors  had 
due  notice.    The  executors  refused  to  comply  with  the  offer,  and 
threatened  the  complainant  with  an  ejectment  unless  the  rent 
specified  in  the  lease  was  paid  without  abatement;  and  at  Sep- 
tember term,  1834,  an  action  of  ejectment  was  instituted  against 
the  complainant,  at  the  instance  of  Caty  Van  Winkle,  executrix 
as  aforesaid,  to  dispossess  the  complainant  of  the  demised  prem- 
ises, by  reason  of  the  non-payment  of  the  aforesaid  rent    Upon 
a  fair  settlement  of  the  claim,  and  an  allowance  to  the  complain- 
ant for  the  damage  sustained  by  him  in  consequence  of  the  sale 
by  Van  Winkle  to  the  railroad  company,  no  rent  whatever  was 
due  for  the  premises  at  the  time  of  the  commencement  of  the  ac- 
tion of  ejectment. 

The  lease,  by  its  terms,  expired  on  the  7th  day  of  March, 
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1835,  but  the  executors  of  Van  Winkle  have  made  no  offer  to 
renew  the  lease,  or  to  have  the  improvements  valued.  Some 
days  after  the  expiration  of  the  lease,  the  complainant  having 
furnished  each  of  the  executors  with  a  copy  of  that  part  of  the 
lease  containing  the  covenants  binding  on  each  party  at  the  ex- 
piration of  the  term,  requested  that  they  would  appoint  some 
persons  to  value  the  improvements,  and  to  do  what  of  right 
should  be  done  between  the  parties,  according  to  the  terms  of  the 
lease,  but  the  executors  have  failed  to  comply  with  the  complain- 
ant's request,  or  to  give  him  any  satisfaction  in  the  premises ;  the 
executrix  replying,  "  that  she  would  have  her  rent  before  she 
would  do  any  thing." 

The  bill  prays  that  the  executors  may  be  decreed  to  peiftrm 
the  covenants  in  the  lease  on  their  part  to  be  performed ;  that  it 
be  referred  to  a  master  to  take  an  account  of  the  rent,  and  to  ap- 
prove a  proper  person  as  surveyor  to  make  a  survey  of  the  prem- 
ises mentioned  in  the  lease,  and  the  improvements  thereon,  and 
of  such  part  of  said  premises  as  was  conveyed  to  the  Fteterson 
and  Hudson  river  railroad  company ;  and  that  the  maaier  take 
an  account  of  the  yearly  value  of  that  part  of  the  prenuaes  so 
conveyed  to  said  company;  and  ascertain  the  damages  sustain- 
ed by  complainant  by  reason  of  the  deprivation  of  the  privileges 
aforesaid,  and  give  credit  therefor  upon  the  amount  of  rent 
ascertained  by  him  to  be  due  the  executors  ;  that  a  receiver  be 
appointed  to  take  charge  of  the  premises,  and  that  an  injunction 
issue  to  restrain  proceedings  at  law  touching  the  matters  in  con- 
troversy. 

On  filing  the  bill  an  injunction  issued,  as  prayed  for ;  and  on 
the  20th  of  April,  1835,  an  order  was  made  for  the  appointment 
of  a  receiver. 

The  executors,  by  their  answer,  filed  on  the  16th  of  July, 
1835,  admit  the  lease  from  Van  Winkle  to  Buckley,  the  tiansfi 
of  Buckley's  interest  to  the  complainant,  and  his  possession 
the  demised  premises,  as  set  forth  in  the  bill  of  complaioL.^ 
They  also  admit  the  agreement  made  by  Van  Winkle  with  th^^ 
Paterson  and  Hudson  river  railroad  company,  and  the  oonvey" 
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ance  of  a  part  of  the  demised  premises  to  said  company,  as 
charged  in  the  bill.  They  state  that  said  company  is  a  corpora- 
Cion  created  by  the  legislature  of  the  state  of  New-Jersey,  and 
t.bat  by  their  charter  they  were  authorized  to  construct  their  rail- 
i-md  ae  located  over  the  demised  premises,  without  the  consent 
or  agreement  of  Van  Winkle ;  and  that  previous  to  any  agree- 
xneot  made  for  that  purpose  by  Van  Winkle,  the  company  had 
laid  out  and  located  their  railroad  over  tlve  demised  premises,  af- 
terwards conveyed  to  them  by  Van  Winkle,  as  they  had  by 
their  charter  full  right  to  do.  They  deny  that  any  part  of  the 
land  so  conveyed  to  the  railroad  company  was  covered  by  the 
pood  or  dam,  or  that  the  construction  of  the  road  in  any  wise 
interfered  with  the  extension  of  the  dam.  They  admit  that  the 
company  took  possession  of  the  land  conveyed  to  them  and  con- 
structed their  road,  as  charged  in  the  bill,  but  deny  that  the 
company  used  any  stone  or  materials  which  the  complainant,  un- 
der the  lease,  was  entitled  to  use  in  the  extension  of  the  dam, 
cr  that  the  road  interfered  with  the  supply  of  water  in  the  pond. 
*rhey  admit  the  death  of  Van  Winkle,  the  probate  of  his  will, 
and  that  certain  improvements  have  been  made  upon  the  prem- 
ises, which  by  the  terms  of  the  lease  were  to  be  iefl  upon  the 
premises  upon  certain  conditions,  at  the  expiration  of  the  terra. 
They  admit  the  payment  of  rent  up  to  the  month  of  May,  1832, 
as  charged  in  the  bill,  and  the  notice  alleged  to  be  given  by 
the  complainant  to  the  executors,  but  deny  the  right  of  the  com- 
plainant to  any  deduction  from  the  rent  since  accrued  on  account 
of  damages  alleged  to  be  sustained  by  the  complainant,  and  any 
admission  of  such  right  by  the  executors  or  either  of  them. 
They  admit  that  an  action  of  ejectment  was  commenced  in  the 
supreme  court  at  the  term  of  September,  1834,  by  Caty  Van  Win 
kle,  as  devisee  for  life  of  said  premises,  under  the  will  of  the  said 
Isaac  J.  Van  Winkle,  but  not  as  executrix,  and  that  said  action 
ivas  brought  to  dispossess  the  complainant  of  the  premises  by 
veason  of  his  non-payment  of  the  rent  due  for  said  premises. 
They  insist  that  they  are  entitled  to  receive  the  rent  without  any 
drdnifinn ;  that  the  complainant,  by  negltctiog  and  nAuing  la 
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pay  the  rent,  bad  forfeited  all  right  to  said  premises  under  the 
lease,  and  was  liable  to  be  ejected  therefrom ;  and  that,  after  the 
commencement  of  the  action  of  ejectment,  they  declined  entering 
into  any  negociation  with  the  complainant  relative  to  his  improve- 
ments on  the  premises,  as  they  were  advised  such  negociatioQ 
would  operate  as  a  waiver  of  the  forfeiture  upon  which  the  eject- 
ment was  brought. 

The  cause  came  on  for  final  hearing  upon  the  pleadings  and 
proofs. 

Gifard  and  A.  Whitehead^  for  complainant 
/.  Speer  and  /.  H,  Williatnson^  for  defendants. 

The  Chancellor.  Isaac  J.  Van  Winkle,  in  his  life-time,  and 
on  the  7th  of  March^  1814,  leased  to  James  Buckley,  for  the  term 
of  twenty-one  years,  a  saw-mill  and  premises  in  the  county  of  Ber- 
gen. By  this  lease  it  was  agreed  that  the  lessee  or  his  assigns  might, 
at  any  time  during  the  demise,  at  his  own  cost^  erect  a  carding  and 
fulling-mill,  or  any  other  machinery,  upon  the  demised  premises, 
and  at  the  expiration  of  the  lease  that  all  improvements  made 
thereon  should  belong  to  the  lessor,  he  paying  for  the  same.  If 
the  parties  could  not  agree  on  their  value,  the  improvements 
were  to  be  fairly  estimated  by  two  impartial  men  choeen  by  them, 
and  if  the  two  men  so  chosen  could  not  agree  they  were  to  choose 
a  third,  and  the  amount  fixed  by  any  two  of  them  was  to  be 
binding,  unless  the  lessor  should  renew  the  lease  at  the  same 
rate  for  twenty-one  years  longer.  It  was  further  agreed,  that 
the  lessee  might  get  from  the  land  of  the  lessor  as  many  stonor 
as  would  be  necessary  to  erect  the  buildings  to  the  first  story,  and  to 
complete  the  mill-dam ;  and  in  case  he  desired  to  extend  the  dam, 
he  was  at  liberty  to  do  so  to  the  extent  of  the  lessor's  land,  the 
same-to  belong  to  the  lessor  at  the  end  of  the  lease  without  any 
compensation  therefor. 

The  complainant  r^reeents  by  purchase  and  legal  tranifer,  tba 
original  lessee  in  this  lease,  and  the  defendants  are  the  persooai 
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representatives  of  the  lessor.  ImprovemeDts  have  been  placed 
on  these  premises  mider  the  lease,  for  which  the  party  is  entitled 
to  compensation.  The  bill  was  filed  after  the  lease>  expired,  and 
seeks  the  aid  of  the  court  to  procure  compensation  for  the  im- 
provements, by  compelling  the  defendants  to  fulfil  their  agree- 
ment in  respect  to  the  same,  and  also  damages  for  various  other 
alleged  breaches  of  the  covenants. 

It  is  alleged  that,  by  a  sale  by  the  lessor  of  certain  of  his 
lands  to  the  Paterson  and  Hudson  river  railroad  company,  while 
the  lease  was  running,  for  the  construction  of  their  road,  the 
complainant  was  damnified  by  being  cut  off  from  his  usual  sup- 
ply of  water,  by  being  deprived  of  his  fieiciliiies  in  procuring 
gravel  and  stone  for  erecting  his  da<b,  and  from  extending  bis 
dam  as  he  desired  to  do. 

The  question  now  to  be  settled  is,  whether  this  court  will  grant 
mnj  relief,  and  if  so,  to  what  extent.    If  it  was  a  new  question, 
and  resting  upon  general  principles  alone,  I  should  be  strongly 
ioclined  to  refuse  all  interference,  and  leave  the  parties  to  their 
Temedies  at  law.    The  lease  expired  before  the  suit  was  brought, 
and  therefore  the  bill  is  purely  for  compensation  and  damages, 
and  the  courts  of  law  are  able  and  better  able,  through  the  inter- 
vention of  a  jury,  to  ascertain  and  settle  what  amount,  if  hny^ 
is  due  from  one  party  to  the  other.     In  all  cases  resting  in  dam- 
ages only,  it  is  certainly  more  in  accordance  with  our  system  of 
jurisprudence  that  they  should  be  ascertained  at  law,  where  a  jury 
can  pass  upon  them,  and  the  witnesses  are  seen  and  examined 
in  open  court.    But  a  rule  has  been  settled  on  this  subject  to 
which  I  shall  adhere,  without  pressing  any  further  the  jurisdic- 
tion of  the  court.     The  cases  of  Denton  v.  Stuart^  1  Gox^  258; 
of  Greenauay  v.  Adams,  12  Vesey,  jun,  395,  and  of  Phillips 
V.  Thompsinij  1  Johns.  Ch.  Rep.  131,  all  snstain  the  principle 
of  giving  relief  by  way  of  damages  on  a  bill  for  a  specific  per- 
formance, when  the  defendant  has  placed  it  out  of  his  power  to 
make  a  conveyance  of  the  specific  property.     Chancellor  Kent, 
however,  in  two  later  cases,  Hatch  v.  Cobb,  4  Johns.  Ch.  Rep, 
559,  and  Kempshall  v.  Stone,  6  Johns,  Ch.  Rep.  194,  refused 
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to  make  a  decree  for  damages  where  do  apecific  performance 
could  be  had,  od  the  ground  thai  this  court  ought  not  to  ezercise 
jurisdiction  in  such  case  except  under  very  special  circumstances. 
The  cases  (which  will  be  found  somewhat  contradictory  on  this 
point)  are  referred  to  in  a  note  in  2  Slory^s  Equity^  108.  la 
the  present  case  I  shall  entertain  jurisdiction  to  the  extent  settled 
in  this  court  in  the  case  of  Copper  and  others  v.  Wetts  and  others^ 
Saxion^  10.  That  case  was  in  many  respects  like  the  present ;  the 
lease  had  expired  when  the  bill  was  filed,  and  valuable  improve- 
ments had  been  put  on  the  premises  which  were  to  be  paid  for  by 
the  lessor.  The  chancellor  granted  his  aid  expressly  on  the  ground 
that  the  complainant  could  only  have  adequate  relief  in  this  court 
This  charge  for  improvements  is,  in  equity,  a  lien  on  the  property. 
If  driven  to  bis  remedy  at  law,  the  complainant  might  entirely 
lose  his  claim. 

While  this  case  establishes  a  rule  by  which  compensation  may 
be  obtained  in  this  court  for  permanent  improvements  placed  on 
leased  premises,  it  by  no  means  sanctions  the  whole  relief  sought 
in  this  case,  and  1  am  not  disposed  to  go  farther.  There  is  a 
peculiarity  in  the  claim  of  a  lessee  for  compensation  for  valuable 
and  permanent  improvements  which  pass  to  the  lessor  at  the  expi- 
ration of  the  lease,  but  there  is  no  good  reason  why  this  claim 
for  alleged  infringements  on  his  rights  during  the  whole  term, 
should  be  drawn  in  question  in  this  court. 

It  was  objected  that  the  complainant  had  not  entitled  himself 
to  relief,  as  he  was  bound  first  to  have  sought  the  appunCment 
of  indifierent  persons,  under  the  provisions  of  the  lease,  to  settle 
the  amount.  Without  examining  into  whose  duty  it  was  to 
have  taken  the  first  steps  in  this  business,  the  answer  discloset 
enough  to  remove  the  objection.  It  is  there  admitted  that  tiie 
complainant,  shortly  after  the  lease  expired,  did  apply  to  the  de- 
fendants and  request  that  he  might  be  paid  for  his  improvemenn^ 
and  that  he  was  told  they  would  do  nothing  until  the  rent  wai 
paid.  The  defendants  clearly  put  an  end  to  any  negociatkn 
jrespecUng  the  improvements  until  the  rent  should  be  paid,  and 
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they  caDDoC  now  set  up  that  the  offer  was  not  made  to  aibitrate 
respecting  the  amount 

I  shall  refer  the  case  to  a  master  to  ascertain  the  value  of  the 
improvements  at  the  termination  of  the  lease,  and  the  amount  due 
the  defendants  for  rent,  to  the  end  that  a  final  decree  may  be  made 
for  the  amount  due  the  complainant  after  deducting  the  rent.  As 
to  the  other  damages,  for  which  the  aid  of  the  court  is  asked,  I 
ihall  leave  tlie  parties  to  their  legal  remedies. 
Reference  to  a  master. 


The  Adnoinistrators  of  Samuel  J.  Read,  deceased,  v.  Charlbii 

Cramer  and  Isaac  Cramer. 

7ha  owner  of  «  tract  of  land,  with  tho  boandariea  of  whioh  he  was  oaae. 
qoainted,  canaed  it  to  be  aunrejed,  run  off  into  different  lota,  and  a  map 
made,  preparatory  to  a  sale  at  auction.  On  the  dij  of  aale  the  map  was 
OThiHitod,  and  the  property  eold  aecording  to  the  map.  A  deed  was  preper- 
sd  bj  the  vendor,  aecording  to  the  map,  for  one  of  the  lota,  eold  for  a  fif- 
teen aoe  tract  more  or  leaa ;  bat  the  deecription  aflerwarda,  and  before  the 
ezeeulioB  of  the  deed,  waa  altered  by  the  vendor,  at  the  inatanoe  of  the  pur- 
ehaaer,  who  waa  well  acquainted  with  the  premiaea,  and  who  allnged  that 
the  deed  aa  originally  prepared  did  not  cover  all  the  land  purehaaed  by  him. 
The  effiwtof  the  alteration  in  the  deecription  waa  to  paaa  twenty..aeTen  acres 
to  the  purchaaer  not  included  in  the  plot  or  map  exhibited  at  the  aale,  ui4 
which  the  vendor  did  not  know  belonged  to  him.  The  court  decreed,  thai 
the  vendee  ahonld  re-convey  to  the  heira  of  the  vendor,  all  the  land  exceed, 
lag  the  fifteen  aerea  as  described  in  the  map  by  which  the  aale  waa  made, 
mid  ahoold  pay  the  annual  value  thereof  from  the  time  he  took  poaaeeaioe 
under  the  deed. 

'Mi  ie  among  the  fint  principlea  of  a  court  of  equity  to  eorreet  miatakee  and  tm 
prevent  partiea  being  injured  in  their  property,  and  eapecially  in  their  firee- 
bold,  by  any  miaapprehenaionr  or  concealment  of  material  circumatancea. 

^ill  filed  Ibr  relief  on  the  ground  of  fraud  ;  relief  granted  on  the  ground  of  mia. 


Biu  for  relief  filed  September  23d,  1836.    The  bill  was  ori- 
ginally filed  in  the  name  of  Samuel  J.  Read,  in  his  life-time,  and 
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the  suit  was  continued  in  the  name  of  his  admioistraton  after 
his  death.     The  bill  states,  that  in  the  year  1834,  all  the  real 
estate  of  Charles  Loveland,  in  the  township  of  Little  Eggharbor, 
in  the  county  of  Burlington,  containing  three  hundred  acres  tnoie 
or  less,  was  sold  by  the  sheriff  of  said  county,  by  virtue  of  an 
execution  issued  out  of  the  court  of  chancery,  upon  a  decree  of 
foreclosure,  and  that  the  complainant,  having  become  the  pur- 
chaser of  the  whole  of  the  said  real  estate  at  the  said  sale,  a 
deed  therefor  was  executed  to  him  by  the  sheriff,  and  the  com- 
plainant thereupon  entered  into  possession  of  the  premises.  That 
on  the  6th  of  May,  1835,  the  complainant  offered  the  said  prem- 
ises for  sale  at  public  auction,  having  fiist  caused  a  map  or  draft 
thereof  to  be  made  by  a  surveyor ;  and  on  the  day  of  sale,  among 
other  parcels,  he  offered  for  sale  by  the  acre  a  piece  of  salt-marsh 
or  meadow,  as  represented  upon  said  map,  containing  fifteen 
acres,  and  caused  it  to  be  publicly  proclaimed  that  the  said  lot,  as 
represented  on  the  map,  would  be  sold  for  fifteen  acres,  and  ^ 
whether  it  contained  more  or  less,  the  purchaser  should  pay  for  " 
that  quantity.     That  the  lot  so  exposed  to  sale  was  cried  off  to  ^ 
Charles  Cramer,  one  of  the  defendants,  at  the  rate  of  twenty " 
dollars  and  five  cents  per  acre^  amounting  in  the  whole  to  the  - 
sum   of  three  hundred  dollars  and  seventy-five  cents;    wh(x 
thereupon,  in  compliance  with  the  conditions  of  sale,  by  a  me- 
morandum endorsed  on  the  conditions,  acknowledged  himself  tc^ 
be  the  purchaser  at  the  price  aforesaid.     That  the  complainants 
and  his  wife  made  and  executed  a  deed  for  the  said  fifteen  acres,, 
as  described  upon  the  said  map,  and  had  it  ready  for  delivery^ 
on  the  fourth  Tuesday  of  May,  1835,  when  by  the  conditions 
of  sale  the  deed  was  to  be  delivered ;  on  which  day  the  sail 
Charles  Cramer,  accompanied  by  his  father,  Isaac  Cramer,  call-- 
ed  to  receive  the  deed.    On  reading  over  the  description  to  Charles 
Cramer,  as  contained  in  the  deed  and  drawn  upon  the  map,  b^ 
suggested  a  change  in  the  description  which  would  render  tb^ 
boundary  more  satisfactory,  and  avoid  controversy  with  the  ad- 
joining  proprietors,  who  were  contentious  men ;  wfaereupoa  the 
description  was  altered  to  meet  the  views  of  the  purchaser,  and 
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a  new  deed  drawn,  executed  and  delivered.    That  aoon  after- 
wards the  complainant  was  informed  that  be  bad  been  deceived 
by  the  purcbaseri  and  that  the  tract  as  described  in  the  deed,  in- 
stead of  fifteen  acres,  contained  near  fifty.    That  the  complain- 
ant thereupon  caused  the  said  tract  to  be  surveyed,  and  ascer- 
tained that  it  contained  forty-two  acres,    being  twenty-seven 
acres  more  than  were  intended  to  be  conveyed.     That  the  com- 
piainant  was  unacquainted  with  the  boundaries  of  the  tract  pur- 
chaaedi  and  from  the  looseness  and  generality  of  the  description 
contained  in  the  sheriff's  deed  to  him,  he  was  unable  to  ascer- 
tain the  same;  and  that  the  surveyor  who  run  out  and  mapped 
the  tract  preparatory  to  the  sale  by  complainant,  and  who  lived 
in  the  neighborhood,  was  misinformed  as  to  the  extent  of  the 
complainant's  title,  and  did  not  include  in  his  map  a  part  of  the 
land  owned  by  complainant,  and  which  by  the  change  of  de- 
scription was  included  in  the  deed  from  the  complainant  to 
Charles  Cramer.     That  the  deed  was  executed  by  the  complain- 
ant and  his  wife  to  Cramer  with  the  intention  and  expectation  of 
conveying  fifteen  acres,  as  described  upon  the  map,  whereas,  by 
the  folse  and  fraudulent  representations  of  tlie  defendants,  it  was 
made  to  convey  forty -two  acres ;  and  that  all  that  part  of  the  mea- 
dow exceeding  fifteen  acres,  was  obtained  by  fraud  and  false  rep- 
resentations, and  without  any  consideration  whatever.    That 
complainant  has  offered  either  to  repay  the  purchase-money  and 
receive  a  re-conveyance  for  the  premises  described  in  the  deed,  or 
to  confirm  the  conveyance,  upon  the  purchaser  paying  for  the  ex- 
cess the  price  at  which  he  purchased  the  fifteen  acres,  both  of 
which  oflfers  were  declined  by  the  purchaser. 

The  bill  prays,  that  the  deed  may  be  rectified  according  to 
the  true  intent  and  meaning  of  the  parties,  or  declared  inopera- 
tive  and  void  as  to  the  excess  over  fifteen  acres  as  described  upon 
the  map ;  or  that  the  said  Charles  Cramer  may  be  decreed  either 
to  pay  for  the  excess  of  twenty-seven  acres  at  the  rate  of  twenty 
dollars  and  five  cents  by  the  acre,  with  interest  from  the  date  of 
the  purchase,  or  to  re-convey  the  said  excess  to  the  complainant, 
and  to  satisfy  him  for  the  proceeds  thereof  converted  by  the  said 
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Charles  Cramer  to  his  own  use  from  the  data  of  the  deed ;  the 
value  to  be  ascertained  by  a  master  of  the  eoart 

The  answer  states,  that  the  lot  in  diqmte  on  the  day  of  sale 
was  offered  as  ''  a  lot  of  marsh  or  meadow  land,  bounded  by 
Wading  river,  the  thoroughfare,  and  Isaac  Cramer's  line  on  the 
marsh,  supposed  to  contain  fifteen  acres  more  or  less,**  and  wis 
so  bid  for  and  bought  by  the  defendant,  Isaac  Cramer.  Tfail 
the  deed  as  executed  conveys  the  land  included  within  said  bom^ 
daries,  and  no  more.  That  no  map  whatever  of  the  premissf 
was  exhibited  to  the  defendants,  nor  did  they  or  either  of  them 
see  any  map  upon  the  day  of  sale,  or  hear  any  description  of 
the  premises  except  as  aforesaid.  The  answer  admits  that  the 
alteration  in  the  description  of  the  property  contained  in  the  deed, 
was  made  at  the  instance  of  the  defendants,  and  that  the  deed 
after  the  alteration  conveyed  more  land  than  was  included  in  the 
description  as  originally  drawn,  but  insists  that  the  alteration 
was  made  in  accordance  with  the  description  given  on  the  day  of 
sale,  and  denies  that  any  fraud  was  practiced,  or  fidse  represen- 
tations made  in  relation  thereto  by  the  defendants. 

The  cause  came  on  for  final  hearing  at  July  terra,  1839,  upon 
the  hill,  answer,  replication  and  proofs. 

J.  TFtbon,  for  complainants.  This  bill  is  brought  for  relief 
against  a  deed  conveying  land,  on  the  ground  that  the  deed  is 
not  in  accordance  with  the  contract  of  sale.  The  land  sold  is  a 
tract  lying  within  certain  bounds  specified  in  the  bill,  and  it  was 
sold  ft>r  fifteen  acres  more  or  less ;  whereas  the  deed  conveyed 
not  only  that  tract,  but  also  about  twenty-seven  acres  more,  not 
included  within  those  bounds,  but  lying  adjoining.  The  bill  al- 
leges that  the  variance  between  the  deed  and  the  contract  waf 
produced  by  certain  representations  of  the  defendants  made  with 
intent  to  deceive  and  defraud  the  grantor. 

The  deed  is  variant  from  the  contract ;  it  does  not  carry  out 
the  intention  of  the  parties,  nor  execute  the  contract  it  was  io- 
lended  to  execute.    Equity  will  therefore  correct  it  accoiding  lo 
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camstances  of  the  case.    Hunt  v.  Rousmaider^s  Adfn% 
rrtf  Rep,  13. 

.  the  (iefendantfi,  by  their  answer,  allege  lliat  the  contract 
I  was  for  the  twenty  seven  ncresas  well  as  the  fifteen  acres; 
[enerul  Read,  the  vendor,  in  making  the  coniract,  used  a 
Mion  which  includes  the  whule,  and  that  therefore  the  deed 
ect.  Bui  if  this  be  adniiited,  the  conijilainunts  are  still 
d  to  the  relief  they  seek.  For  from  the  evidence  it  is 
Unit  at  the  time  of  the  sale,  and  long  after,  general  Read 
i  know  ihnt  he  owned  the  tweniy-seven  acres,  but  believed 
is  w  hole  estate  there  was  the  tract  of  fifteen  acres.  He  had 
«een  the  land,  and  when  he -used  the  description  and 
s  given  in  the  deed,  the  evidence  fully  shows  that  he  be- 
that  those  were  the  bounds  of  the  fifteen  acres,  and  thai 
>  believed  he  owned  no  more  land  there.  If,  therefore,  the 
n  of  the  defendants  be  true,  that  general  Read  sold  other 
yet  it  is  plain  that  he  did  so  under  a  mistake,  and  an  en- 
isapprehension  of  his  rights.  In  sirch  ca^es  equity  will  al- 
grant  relief  liingham  v.  Bingham.^  I  Vesey^  sen.  126 ; 
jv.  Llewellyn,  2  Brmcn^s  Ch.  H.  150;  Calverley  v.  Wil- 
,  1  Vesey,  211;  Hitchcock  v.  Giddings,  4  Price's  Exch* 
15. 

ol  evidence  is  admissible  to  show  mistake  in  a  deed,  as  well 

lud.    Henkle  v.  Royal  Exchange  Co,  1  Ves,  sen.  317  ; 

son  V.  Vaughn^  2  ^4/^:.  31 ;  Gillespie  v.  Moon^  2  Johns* 

693 ;    Washburn  v.  Merrill^  1  Day^s  Cases  in  Errwr^ 


Mm,  for  defendant^.     The  bill  seeks  relief  on  ths  ground 

lud.     All  that  is  siiid  about  mistake  or  misapprehension^ 

e  found  only  in  the  argument  of  counsel,  and  forms  no  part 

s  issue  between  the  parties. 

e  defendants  insist  that  there  is  no  fraud  on  their  part, 

lat  no  relief  can  be  granted  on  that  ground. 

3  not  improbable  that  there  has  been  a  mistake.    General 

probably  conveyed  fuore  land  than  he  lupposed  he  coQvey- 
37 
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ed.  But  this  is  not  n  case  for  relief  in  equity.  The  prinriple  of 
the  cnses  cited  on  the  other  side  is  not  deiiiedi  but  they  do  not 
meet  this  case.  For  if  by  reasonable  diligence  n  parly  migiit 
have  been  informed,  bis  mistake  is  no  ground  of  relief  in  equity. 
1  FoiiblunqHc^  Book  /.,  chnp,  iii.  sec,  3;  4  Johvs.  C.  H.  566; 
1  Story's  Eqniiy,  157,  \d\\  IGO;  9  Vesey,  275;  3  Cases  in 
Chan.  56,  74,  lt)3,  114. 

If  there  is  any  mistake  here,  it  was  not  occasioned  by  the  de- 
fendants, but  was  a  mistake  of  general  Read,  and  due  diligence 
on  his  part  would  have  corrected  it. 

/.  H.  Williamson,  for  complainants.  This  is  a  clear  cose  of 
fraud  on  the  part  of  the  defendants,  as  appears  by  the  Cestimony 
taken.  But  even  if  tiicre  were  no  fraud,  still  the  mistake  in  this 
case  is  a  sufficient  ground  of  lelief.  Lanfiley  v.  liroicn,  2  Alk. 
203 ;  Baker  v.  Paine,  1  Vesey,  sen,  450 ;  Calverley  v.  Wil- 
Hants,  I  Vesi'y,  210. 

These  cases  are  also  an  answer  to  the  position  of  the  defend- 
ants'counsel,  that  there  has  not  been  due  diligence. 

If  a  bill  is  tiled  for  relief  on  the  ground  of  fraud y  relief  may 
be  granted  on  the  ground  o\'  mistake  if  a  proper  c{ise  be  mode 
out.    2  Cond,  Exdicq.  Rep.  55 ;  2  Ball  and  Bcntty^  132. 

The  Chancellor.  Samuel  J.  Read,  in  the  year  1834, 
purchased  ui  a  sheriff's  sale  a  farm  at  Liitle  Eggharbor,  in  the 
county  of  Burlington.  The  property  formerly  belonged  to  Sam- 
uel Lioveland,  and  was  sold  under  a  decree  of  this  conil  to  satis- 
fy certain  mortgages.  After  niaking  this  purchase,  general  Read 
determined  to  sell  off  the  property  in  parcels  at  auction,  and  for 
that  purpose  he  advertised  it  for  s£ilc  in  Irlie  spring  of  the  yenr 
1835.  Not  knowing  much  afK}ut  the  premises,  previous  to  the  day 
of  Side  he  sent  Robert  Leeds,  a  surveyor,  to  run  out  the  land  and 
make  a  map  of  it ;  this  he  did,  and  furnii<hed  the  map  to  general 
Read  before  the  time  fixed  for  the  sale.  On  this  inap  there  \a  a  tract 
lying  south  of  a  thoroughfare,  said  to  contain  about  fifteen  ocres, 
which  &i  the  auctiocfr  was  8ol4  to  Charles  Crameri  one  of  the  de- 
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fendanfs ;  and  the  controversy  in  ibid  cause  relates  entirely  to  the 
sale  of  this  lot. 

The  hili  chnrgep,  that  the  conrYplainnnt  pold  this  lot  according 
to  the  ninp,  for  i\  (ifieen  acre  Iruci,  more  or  let:?,  and  with  the 
Dgreeinent  ilmt  the  purchaser  should  pay  for  fifteen  acres  wheih- 
ei  it  turned  out  to  be  inure  or  less.  That  aflcr  the  trale,  he  made 
out  a  deed  according  lolhc  map,  when,  hy  the  fraud  and  misiep- 
re^entaliun  of  tlie  defendants,  he  was  induced  (o  vary  the  de- 
scription of  the  promis:et',  and  boc^ides  the  fifteen  acres  which 
he  really  sold,  he  has  included  tweniy-seven  acres  additional 
which  were  never  Hold,  so  thai  the  defcudani,  instead  of  fifteen 
ncrcfi,  has  a  deed  for  forty-two  acres.  The  prayer  of  the  bill  is, 
that  (he  deed  may  be  corrected,  or  thai  the  defendant,  Cramer, 
may  re-convey  iheiweniy-seveii  acies  and  account  foi  the  profits 
cf  lliitf  excess  of  land  during  the  time  he  has  possetFK'd  it.   . 

The  answer  denies  that  any  such  map  was  exhibited  at  the 
sale,  or  that  the  defendant  bought  hy  any  map,  and  on  the  con- 
trary insit^H  that  he  bought  the  land  hy  certain  hoiindaries  which 
were  publicly  announced  by  the  complainant  at  the  time  of  the 
sale,  and  by  which  l>oundiuies  he  is  entitled  to  all  (he  fuily-two 
acres  descrit)ed  in  (he  deed. 

'i'heie  is  a  mass  of  evidence  taken  ir.  the  cause,  agreeing  in 
many  piirliculais  but  widely  diflering  in  others,  ho  thai  the  main 
ditficnity  is  lo  arrive  at  the  true  slate  of  facts.  This  was  a  pul>- 
lie  sale,  and  at  the  dit^lance  of  two  years  and  a  half  persons  at 
the  sale  are  called  upon  lo  stale  what  look  place.  In  such  rases 
it  will  always  be  found,  that  among  |)crfecily  upright  men  their 
stories  will  differ,  and  perhaps  materially.  1  deem  it  unnecessa- 
ry (0  go  over  (he  whole  evidence.  1  have  examined  it  caiefully. 
and  shall  now  content  myself  with  stating  ihe  conclusions  to 
which  I  have  come,  and  the  principles  on  which  the  case  must  be 

decided. 

In  the  first  place,  I  consider  it  fully  made  out  hy  the  evidence 
that  general  Read  sold  by  the  map.  The  answer  denies  that  any 
nmp  of  this  lot  was  exhibited  at  the  sale  to  the  knowledge  of  the 
defeudant  who  purchased,  or  thai  he  beard  of  any ;  but  that  tbo 
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mnp  wns  exhibited,  is  efaced  by  nlmopt  every  witnew,  and  by 
some  of  ilieni  it  is  said  ihut  nt  ilie  lime  ihe  defendnnla  were  iiol 
more  than  ten  or  iwelve  feel  off-  The  defendunia' own  wiioesses 
adinil  that,  the  map  was  exhibited  at  the  sale. 

It  U  very  manifest  that  general  Read  himself,  nt  the  time  of 
the  sale,  did  not  know  the  extent  of  ilie  property  he  owned  iheie. 
He  thought  he  owned  only  the  fifteen  acrei»,  or  ihercabout^,  aouih 
of  the  thoronghfarc,  when  in  truth  he  did  own  foriy-t wo  acres. 
He  had  purcha^^ed  the  entire  faim  a^^hort  lime  before,  and  with- 
out any  knowledge  of  the  metes  and  IxHjnda  hinii^elf,  had  vent  a 
surveyor  to  lay  off  the  land  for  sale  fiom  the  bet>t  infomiation  be 
could  derive  from  others.  The  surveyor  who  made  the  mnp  tea- 
Cities,  that  he  only  put  on  the  map  the  fifteen  acres,  wiiich  he 
supposed  ihe  extent  of  the  Samuel  Lx)veland  line.  And  this  was 
the  extent  of  the  line  for  a  period  of  forty  yearp,  but  Somtiel  had 
bought  another  strip  of  Charles  Loveland,  which  carried  his  lin 
down  to  Cramer's  land  and  the  ditch. 

In  the  second  place,  general  Uead,  when  he  mode  out  the  firstV^^ 
deed,  made  it  from  the  map,  and  when  he  made  the  allerntiom 
in  the  description  in  the  second  deed,  he  did  so  from  tiie  iiirorina^ 
tion  alone  which  he  derived  from  the  defendantp,  and  froin  lh«-^ 
conlldence  which  he  repo^d  in  them.    They  indeed  stated  lo  hit^ 
that  his  desciipiion  did  not  embrace  all  the  land  whicli  ihey  piim 
clia:<ed,  but  they  did  not  explain  to  him  in  an  open,  frank  nia^^ 
ncr,  as  they  were  bound  to  do,  the  extent  they  claimed.     He  1^^-^ 
no  idea  that  this  new  starting-place  in  the  descrijiiion,  made  ^^//^ 
difference  l)ei\veen  tifteen  and  forty-two  acres.     Had  they  so  ^^. 
plaintd  it,  his  eyes  would  have  been  opened,  and  the  deed  woi/i^ 
never  have  been  executed  as  it  was. 

Ill  the  third  place,  although  the  evidence  is  contradictory  oo 
this  point,  yet  from  the  fact  that  the  defendants'  wiinessett  swmr 
positively  to  it,  and  among  the  rest  the  auctioneer  himself,  and 
the  compluinanis*  witiiese^es  only  t^peak  negatively  that  llieydid 
not  hear  it,  I  must  lielieve  that  general  Read,  when  he  wtiPCRlled 
upon  for  the  bounds  of  the  land  at  (he  auction,  did  say  ibtit 
bounded  oo  the  ilioroughfaie,  Wuding  rivex,  Cromer'a  lifiaaod 
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oChera;  and  ihnt  lie  pnriiculurly  uientioiied  Cramer^s  line.  But 
it  in  equally  cerUiin  ihut  he  did  so  without  uiulergiandiiig  where 
Cramer'v  line  wap,  and  wiihout  any  iiiteniion  of  guing  beyond  the 
fifteen  acres  set  off  in  ilie  niap. 

In  tlie  fourth  place,  ud  (he  land  wasRold  for  fifteen  acre?,  more 
or  less,  ulihoiigh  general  Read  did  say  they  were  only  to  pay  for 
that  quantity  if  the  land  turned  out  to  l)e  more  or  les^,  yet  the 
defendant^  as  rcimonnble  men,  could  never  have  supposed  that 
he  intended  in  n  sale  of  fifteen  acres  to  embrace  o  tract  of  forty- 
two  acres.  The  difference  was  too  great.  They  niust  have  seen, 
as  dher  witnesses  swear  they  did,  that  he  was  laboring  under  a 
mistake  when  he  declared  he  sold  to  Cramer^s  line.  The  ex- 
pretfsion  he  used  was  clearly  intended  to  cover  a  mi^calculaiioa 
of  a  fraction,  or  a  few  acres  at  most :  it  never  could  have  been 
intended  to  cover  so  large  a  difference  as  twenty-seven  acres. 
The  defendants  resided  in  the  neighborhood  and  knew  all  about 
the  land,  and  general  Kead  did  not. 

In  the  fifth  place,  the  price  at  which  the  land  sold  was  sufTicient 
to  have  satisfied  the  purchaser  of  the  mistake.  The  land  sold 
was  worth  the  price  paid  per  acie,  and  could  the  defendants  have 
believed  they  were  to  receive  twenty  seven  acres  in  addition, 
wonli  at  least  fifteen  dollars  \}er  acre  ?  This  was  enough,  surely, 
to  have  demanded  an  explanation  on  their  part. 

Ill  the  sixth  place,  the  offer  made  by  general  Read  when  he 
discovered  the  mistake,  was  a  perfectly  fair  and  reasonable  one. 
He  said  in  subMance,  By  your  directions  1  have  given  you  a 
deed  fur  nioie  land  than  I  intended.  I  supposed  you  to  be  fair, 
lioneat  men.  You  must  re-convey  the  land  and  I  will  return 
you  what  you  have  paid,  and  thus  put  an  end  to  the  whole  con- 
tract, or  you  must  pay  me  the  sinne  price  fur  the  additional 
acres  that  you  paid  for  the  others,  or  1  shall  seek  my  rediess  in 
the  courts  of  law.  The  defendants  refused  the  pioposition,  and 
it  is  my  duty,  upon  this  state  of  facts,  to  settle  the  rights  of  these 
piirties  according  to  the  principles  and  rules  of  this  court. 

If  this  land  was  sold,  as  I  believe  it  was,  froin  the  map,  the 
twcaty-seveo  acres  were  not  in  it  ut  alij  and  therefore  could  not 
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have  been  sold.  When  the  deed  was  made,  the  twenty-fleren 
acres  were  put  in  ii  fruni  ihe  representuiioii  nlone  of  the  defend- 
unis  and  fruiii  i he  confidence  re|iOHcd  in  iheni,  and  il  covers  that 
much  more  hind  than  was  intended,  or  than  would  have  been 
put  in,  hud  the  grantor  al  the  time  been  informed  of  all  the  cir- 
cumstances attending  the  case.  As  the  defendants  knew  (he 
fact  that  the  alteration  in  ilic  description  would  take  in  ibis 
whole  tract,  they  should  have  ho  explained  il  to  the  grantor. 

Il  is  among  the  firsit  principles  of  a  coint  of  equity  lo  correct 
mistakefi,  and  to  prevent  parties  from  being  injured  in  their  pro- 
perty, and  especially  their  freeholds,  by  any  misapprehension  or 
concealment  of  the  Hue  stale  of  facts.  The  cases  ore  numerous 
where  lelief  has  been  allbrdetl  under  like  circumstances.  Bivg- 
ham  V.  B'ntgham^  1  Vesey^  sen,  126;  Gee  v.  Sfjencer,  I  Ver- 
uon,  32;  Evans  v.  Llewdlyn^  2  lirovni^s  Ch,  151  ;  De  Hie- 
mer  v.  De  Caniilluv,  4  Joints,  Ch,  88;  1  Story's  Eq.  J  69,  160. 

Charles  Cramer  has,  in  my  opinion,  a  deed  for  twenty-seven 
acres  more  hmd  llian  he  should  have,  and  1  siiall  decree  a  re- 
conveyance from  him  to  (he  heirs  at  law  of  general  Rend,  for 
all  the  land  in  his  deed  beyond  the  fifteen  acres  described  on  (he 
map  under  which  the  sale  was  made,  or  thai  the  present  deed  he 
rectified,  as  ma)  he  \\\o^\  convenient  for  the  parlies,  the  result  be- 
ing the  same  in  either  case ;  and  tliiit  he  pay  the  annual  value  of 
the  excess  from  the  lime  he  entered  into  possession,  to  be  ascer- 
tained by  a  master,  ^riie  bill  as  to  Isaac  Cramer  must  be  dis- 
missed, there  being  no  groimd  for  a  decree  against  him. 

As  some  leason  was  given  by  the  course  of  general  Rend  at 
the  auction,  for  the  purchaser  to  sup|)ose  tJie  land  sold  bounded 
on  Cramer,  though  not  enough,  in  view  of  all  the  circumstances, 
to  justify  me  in  letting  him  hold  to  that  line,  I  do  not  think  be 
should  pay  costs,  ^riie  decree  will  be  without  costs. 
Decree  accordingly. 
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Cornelius  Oakley  v.  Eowakd  O'Neill  et  al. 

• 

A  decrae  pro  conleMo  may  bo  taken  at  any  time,  afler  the  time  limited  for  the 
defendant  lo  plead,  answer  or  demur,  his  expired.  It  moy  be  taken  without 
noiiee,  and  aa  of  coane,  anleaa  it  appear  that  aome  prejudice  will  thereby 
acenio  to  the  advei ae  party. 

The  object  of  the  bill  in  (his  cause  was  to  avoid  a  conveyance 
as  fraudulent ;  it  also  piayed  an  injunction.  At  Jantiary  term, 
1839,  an  order  was  made  upon  Daniel  O'Neill,  an  absent  de- 
fendant, to  appear,  &c.,  at  April  term,  al:>o  the  usuni  oidor 
for  publication.  H'wo  of  the  defendants  answered  the  bill. 
Daniel  O'Neill  having  failed  lo  appear,  Mr.  A.  S,  Penning^ion, 
now,  upon  proof  of  publication  of  the  rule  of  January,  1839, 
moved  for  a  decree  pro  confesso  against  him. 

E.  B,  D.  Ogdev^  contra^  objected,  that  the  complainant 
ought  to  have  applied  for  this  deiiree  at  April  term,  1839,  and, 
having  foiled  so  to  do,  he  is  not  entitled  to  the  decree  as  of 
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course,  nor  without  previous  notice  to  the  adverse  party.    This 
id  the  rule  nt  law. 

The  Chanckllgr.  The  rule  contended  for  by  the  de- 
fendants' counsel  docs  not  prevail  in  equity.  The  complainant 
is  entitled  tu  his  decree,  at  any  time  after  the  rule  to  appear,  &c. 
has  expired,  and  it  will  he  granted  as  of  coiirsie  unless  it  appear 
that  some  prejudice  will  accrue  to  the  adverse  party. 
Motion  granted. 


William  C.  Milford,  Josskph  Lodge,  junior,  and  Mart  A 
Dare,  AdmVs  of  Samuel  Dare,  v.  Benjamin  Allen, 
surviving  Ex'r  of  Benjamin  Allen,  deceased. 

An  adniinittratriz  cannot  be  made  a  party  complainant  in  a  bill,  with  har  eo. 
adminiNtrators,  without  her  consent;  and  if  she  claim  adveraalj  to  ibo  pny- 
er  of  tho  bill,  the  court  upon  motion  will  direct  licir  name  to  bo  rtriekoB 
from  the  bill  as  a  compluinant,  and  to  be  inaertiid  ai  a  defbadent. 

A  solicitor  employed  by  one  of  several  ezecutora  or  adminiitfmtons  andfliof 
a  bill  in  tho  name  uf  all,  will  not  be  compelled  to  pay  coelo  altbooffa  tht 
name  of  one  of  the  administrators  be  inserted  iu  the  bill  of  complaial  with- 
out her  consent. 

Benjamin  Allen,  the  elder,  by  his  will,  bequeathed  n  certain 
legacy  to  hisdanghlcr,  Mary  A.  Dare,  the  wife  of  Samuel  Dare. 
The  bill  is  filed  for  the  recovery  of  s«iid  legacy,  by  the  adminis- 
trators of  Samuel  Dare,  charging  that  the  legacy  had  been  re- 
duced into  possession  by  the  said  Samuel  Dare  in  bis  life-time. 

7.  H,  Williamson^  on  behalf  of  Mary  A.  Dare,  one  of  the 
administrators,  now  moved  to  strike  her  name  out  of  the  bill  as 
a  complainant,  and  for  leave  to  ipsert  her  name  as  a  defendant 
in  the  bill,  upon  the  ground  tliat  her  name  had  been  used  without 
her  consent  as  complainant,  and  that  she  claimed  the  legacy  io 
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her  own  right  as  survivor,  adversely  to  the  claim  of  her  hus- 
band's representatives.  He  insisted  that  it  was  not  necessary  that 
the  names  of  all  the  administrators  should  be  used,  and  that  her 
name  could  not  be  used  adversely  to  her  interest  without  her  con- 
sent He  insisted  further,  that  where  a  person  was  made  a  party 
complainant  without  her  cooaent,  the  solicitoi  of  the  complainant 
most  pay  the  costs. 

J^ff^rs^  for  complainants,  contra.  Mary  A.  Dare  is  now  a 
party  to  the  bill.  Her  rights  are  not  prejudiced  by  being  made 
eomplamant  The  court  will  protect  her  interests  if  she  is  enti- 
tled to  the  legacy. 

Tas  Chancellor.  Mary  A.  Dare  has  been  made  a  com- 
plainani  without  her  consent.  She  claims  adversely  to  the  prayer 
of  the  hilL  It  is  not  enough  that  the  court  will  protect  her  in- 
tetiito.  She  has  a  right  to  stand  in  such  a  position  that  she  may 
set  up  her  claim  as  siie  sees  fit.  As  all  the  parties  are  before  the 
eourt,  there  can  be  no  difficulty  in  allowing  the  motion.  She 
BHiat  be  made  a  defendant,  and  permitted  to  set  up  her  rights  in 
her  own  way.  The  rule  requiring  the  solicitor  to  pay  costs  for 
making  use  of  a  party's  name  without  consent|  cannot  apply 
when  he  has  been  applied  to  by  one  of  several  executors  or  ad- 
ministrators, and  has  acted  in  the  name  of  all. 
Motion  allowed,  without  costs. 

[At  ft  BtAsequent  day  in  term,  leave  was  granted  to  the  com- 
plainants, on  motion  of  their  solicitor,  to  amend  the  bill  aceofdr« 
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Samuel  Garwood  v.  The  Admiaistratora  and  Heira  of 

William  Eldridge. 

When  the  amount  in  controverty  is  small,  and  the  facti  can  he  satiefiutonly 
aaoertauied  in  thia  coort,  an  inue  at  law  will  not  be  awarded. 

The  bill  in  this  case  prayed  relief  against  the  legal  title  of  Wil- 
liam Eldridge,  (the  defendanU'  intestate,)  to  the  premises  in  ques- 
tion. William  Eldridge  claimed  title  under  a  sheriff's  deed,  made 
by  virtue  of  a  judgment  and  execution  in  favor  of  Eldridge,  against 
Josiah  Smith.  It  appeared  by  the  bill  and  answer,  that  said  judg- 
ment had  been  entered  upon  a  bond  given  by  Smith  to  Eldridge 
to  indemnify  him  for  any  monies  he  might  pay  as  security  for 
Smith  as  one  of  tlie  constables  of  the  township  of  Bvesham,  in 
the  county  of  Burlington.  The  cause  having  been  argued  upon 
the  merits  before  the  chancellor,  at  January  term,  1839,  a  decre- 
tal order  was  made^  referring  it  to  one  of  the  masters  of  the  court 
"to  ascertain  and  report  what  were  the  amount  of  monies  actu- 
ally paid  by  the  said  William  Eldridge  as  one  of  the  sureties  of 
Josiah  Smith,  late  one  of  the  constables  of  the  township  of  Eves- 
ham, in  the  county  of  Burlington,  and  for  which  the  bond  men- 
tioned in  the  said  order  was  given  as  security  or  indemnity ;  and 
whether  the  whole,  or  any  part  thereof,  and  what  part  thereof, 
has  been  paid  by  the  said  Josiah  Smith,  or  any  other  person  for 
his  use ;  and  whether  the  said  judgment  of  the  said  William  El- 
dridge against  the  said  Josiah  Smith  has  been  paid,  and  if  paid 
when,  and  under  what  circumstances." 

The  master,  after  stating  certain  matters  which  appeared  in 
evidence  before  him,  (all  of  which  appear  by  the  bill,  answer  and 
original  testimony  in  the  cause,)  reported  as  follows : — ^^'And  I 
do  further  report,  that  there  has  not  been  produced  before  me 
evidence  of  such  payment  to  the  said  William  Eldridge  as  would 
amount  to  a  legal  satisfaction  or  discharge  of  his  said  judgment, 
but  that  the  evidence  altogether  consists  of  facts  of  that  nature, 

•  See  the  caae»  ante  145. 
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can  only  be  properly  submitted  to  and  determined  by  an  impartial 
jury,  ID  order  the  better  to  inform  and  satisfy  the  conscience  of  the 
court  in  making  a  decree ;  and  I  do  therefore  report  to  the  chan- 
cellor, that  an  order  be  made  directing  a  feigned  issue,  to4ry  the 
question  whether  the  jadgment  obtained  by  the  said  William 
Eldridge  against  the  said  Josiah  Smith,  on  the  said  bond  of  in- 
demnity, has  been  paid  off  and  discharged  by  the  said  Josiah 
Smith,  or  by  any  person  to  his  use." 

To  this  report  exceptions  were  filed  by  the  complainant,  and 
-the  cause  now  came  on  for  hearing  upon  the  exceptions.  The 
only  point  relied  upon  was,  that  there  was  nothing  in  the  ease 
to  justify  the  awarding  a  feigned  issue — and  that  the  mas- 
ter ought  to  have  reported  definitively  upon  the  matter  refer- 
Tedto  hinL 

EL  W.  Chreen^  for  defendants,  in  support  of  the  exceptions, 
cited  Le  Gfuen  v.  GouvemeuTy  1  John.  Cas.  436 ;  Date  v. 
Roosevelt  J  6  /.  C  R.  255 ;  Tawnsend  v.  Chraves^  3  Paige^ 
453 ;  Fomshill  v.  Murray^  1  Bland^  485  ;  TVenton  Banking 
Co.  V.  Woodruffs  ante,  117;  Stafford  v.  Stafford,  Saxton^ 
533.» 

Wallj  for  complainant,  contra. 

Kinsey,  in  reply,  was  stopped  by  the  court 

The  Chancellor.  The  case  is  too  clear  to  admit  of  argu- 
ment. There  is  nothing  in  the  case  to  warrant  the  awarding  of 
an  issue  at  law,  or  to  justify  the  court  in  avoiding  a  decision  of 
the  case  upon  the  evidence.    I  awarded  an  issue  in  the  case  of 

*  NoTS.  Im  the  cam  of  Stafford  r.  Simffmrd^  Saxton^  533,  after  the  deliv- 
tiy  of  Uie  opinion,  application  was  made  to  the  court  on  the  part  of  the  eom- 
pUinant  for  an  inue  at  law.  Tbo  chancellor  (Vroom)  refined  the  application* 
Int  stated,  that  if  the  evidence  had  led  to  the  conclusion  that  the  deed  in  gues. 
tion  was  a  forgery,  he  would  not  have  pronounced  a  decree  involving  the  .par- 
ty in  a  eriminal  charge,  without  the  intervention  ef  a  jury,  but  would  have 
awarded  an  iame  aft  law. 
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the  Bank  v.  Woodruffs  with  great  reluctance.  But  there  the 
whole  case,  which  was  of  considerable  moment,  turned  upon  a 
single  qugBtion  of  fact,  in  regard  to  which  there  was  no  evidence 
before  me.  The  issue  there  was  a  matter  of  necessity.  Here 
the  amount  in  controversy  is  small,  and  the  fi&cts  can  be  satiB&e- 
torily  ascertained  in  this  court.  The  report  must  be  set  aside,  and 
jthe  matter  referred  back  to  the  master. 
Order  accordingly. 


Exparte  Heirs  of  John  Van  Yorst. 

^hen  the  amount  awarded  to  be  paid  by  a  railroad  company  under  the  act  of 
incorporation,  for  land  taken  or  damages  done  by  them,  ii  directed  by  the 
statute  to  be  paid  into  the  eoort  of  chancery  for  the  oee  of  the  owner  or 
ownere  of  the  land,  no  notice  to  the  company  is  noeewjy,  of  aa  api^cation 
by  the  ownera,  for  an  order  upon  the  clerk  to  pay  oTcr  the  money  so  depo- 
sited. 

Jka  order  to  pay  over  the  money  so  deposited  will  not  be  mad(i«  wiihout  %  re- 
ftrenca  to  a  master  to  ascertain  the  rights  of  the  applicants. 

This  was  an  application  by  the  heirs  of  John  Yan  Yorst,  for 
an  order  to  receive  certain  monies  deposited  in  the  hands  of  the 
clerk  of  the  court,  by  the  New- Jersey  railroad  and  transportation 
company.  The  act,  entitled,  "an  act  to  incorporate  the  New- 
Jersey  railroad  and  transportation  company,"  (JBLarr.  Com.  379, 
sec.  6,)  after  providing  a  mode  in  which  the  compensation  and 
damages  which  the  owners  of  real  estate  have  sustained  by  rea- 
son of  the  occupation  of  the  land  by  the  corporation,  shall  be  as- 
certained in  cases  of  disagreement  as  to  price,  enacts  as  follows : 
"And  in  case  any  owner  or  owners  of  such  land  or  real  estate  so 
appraised,  shall  be  feme  covert,  under  age,  non  compos  mentiB^ 
or  out  of  the  state,  then,  and  in  such  case,  the  said  corporation 
shall  pay  the  amount  which  has  been  awarded  as  due  to  the  k3( 
mentioned  owners,  respectively,  into  the  court  of  chancery,  to 
ihe  clerk  thereof,  subject  to  the  order  of  said  courti  for  Che  uto  irf* 
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Ihe  said  owner  or  owners."    Under  this  jvovision  the  money  had 
been  paid  into  court,  the  owners  being  minors. 

J.  D.  BSUler^  upon  the  petition  of  the  applicants,  setting  forth 
their  title  and  claim,  verified  by  affidavit,  applied  for  an  order 
upon  the  clerk  for  the  payment  of  the  sum  deposited  to  the  peti- 
tioners. No  notice  had  been  given  to  the  railroad  company  of 
the  application. 

The  Chancellor.  No  notice  is  necessary.  The  railroad 
company  have  no  interest  in  the  matter.  Alt  the  heirs  have 
jdned  in  the  application.  It  must  be  referred  to  a  master  to  as- 
certain and  report  the  rights  of  the  petitioners,  before  an  order 
is  made  for  the  payment  of  the  money. 
Reference  to  a  master 
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Margaret  Decamp  v.  Joseph  Decamp- 

A  clitrfe  of  adulteiy,  «id  a  charge  of  extreme  cruelty,  cannot  be  vnited  in  Uie 

■ame  bill. 
Nor  is  it  proper  to  blend  in  one  bill,  an  application  for  a  divorce,  with  a  prayer 

for  independent  relief  grounded  en  chergee  which  require  an  aaewer  under 

oath. 

A  bill  for  a  di-vorce  may  contain  a  prayer  for  alimony,  and  any  charge  made  in 
the  bill  respecting  property,  which  might  aff»ct  the  qaestion  of  alimony, 
woald  be  proper. 

The  bill  contained  charges  of  adultery  and  of  extreme  cnielty 
against  the  husband.  It  also  charges  that  Peter  Emley,  the 
father  of  the  complainant,  being  desirous  of  providing  for  heiself 
and  her  children,  and  supposing  that  a  conveyance  of  land  di- 
rectly to  her  would  be  beyond  the  control  of  her  husband,  by 
deed  dated  the  fifth  day  of  March,  eighteen  hundred  and  thirty- 
four,  in  consideration  of  natural  love  and  afiecUon,  and  of  the 
sum  of  one  cent  to  him  paid,  conveyed  to  the  complainant  a 
farm  in  the  township  of  Mansfield,  in  the  county  of  Budiagton, 
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coDtaining  about  two  hundred  acres,  io  trust  that  she  should 
stand  seized  of  said  premises  during  her  natural  life,  and  take 
and  receive  the  rents,  issues  and  profits  thereof,  to  and  for  her 
own  use  and  benefit ;  and  that  from  and  immediately  after  the 
death  of  tlie  complainant,  her  heirs  should  stand  seized  thereof 
for  the  use  of  all  her  children  Kving  at  her  death,  as  well  those 
born  at  the  execution  of  the  deed  as  those  that  might  be  born 
thereafter.  That  soon  aftet*  the  execution  of  said  deed,  the  de- 
fendant moved  upon  the  farm,  and  continued  to  receive  the  rents, 
issues  and  profits,  and  to  maintain  himself  out  of  the  farm. 
That  he  had  also  committed  waste  upon  the  premises  in  cutting 
down  the  young  timber  growing  thereon,  to  the  injury  of  the  in- 
heritance, and  threatened  to  continue  such  waste  and  destruction 
at  his  pleasure.  That  the  complainant,  by  the  conduct  of  the 
defendant,  had  been  compelled  to  leave  htm.  That  he  utterly 
refused  to' support  her,  or  to  permit  her  to  receive  the  profits  of  the 
hrni ;  and  that  she  was  dependent  upon  the  kindness  and  char- 
ity of  her  friends  for  her  support.  The  bill  prays  that  the  com- 
plainant may  be  divorced  from  the  bond  of  nmtrimony  with  the 
defendant ;  that  the  defendant  may  be  directed  to  allow  her  a 
proper  alimony  ;  to  deliver  up  to  her,  or  to  some  trustee  for  her, 
to  be  appointed  by  the  court,  the  said  farm,  and  to  account  for 
all  the  rents  and  profits  thereof  since  the  complainant  left  his 
house ;  and  that  in  the  mean  time  he  may  be  enjoined  from  cut- 
ting wood  and  timber  on  the  premises  or  committing  other  waste 
thereon. 

The  defendant  demurred  to  the  bill  for  multifariousness.  The 
cause  was  argued  upon  the  demurrer. 

/i.  W.  Cfreen,  for  defendant,  in  support  of  the  demurrer, 
cited.  Cooper's  Eq.  PI  182 ;  2  Madd.  Ch,  Prac,  294 ;  Ward 
Y.  Ditke  of  Northumberland^  2  Anstr,  469;  Davoue  v.  Faji- 
ning^  4  J.  C.  R.  199 ;  Johtison  v.  Johnson,  6  J.  C.  R.  163 ; 
Clutch  V.  CltUch,  Saxton,  474. 

Wilson,  for  complaioatit,  contra. 
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The  CiiANC£LrLOR.  The  demurrer  to  ihia  bitl  for  mukifiiri- 
oiiBDess  must  be  sustained.  It  is  a  bill  seeking,  firsts  a  divorce 
a  mensa  et  thorOj  for  extreme  cruelty ;  second^  a  dirorce  a  wn- 
culo  matrimonii^  for  the  cause  of  adultery ;  thirds  calliog  od 
the  defendant  to  deliver  up  to  Ibc  complainant  a  certain  farm  and 
premises  conveyed  to  her  by  her  father,  and  to  account  for  the 
rents  and  proGts  thereof;  and,  fourth^  for  an  injunction  to  re- 
strain the  defendant  from  the  commission  of  waste.  All  these 
several  matters  cannot  be  blended  in  one  bill.  It  would  tend  U> 
utter  confusion,  and  be  embarrassing,  not  only  to  the  defendant 
in  making  his  defence,  but  to  the  court  in  decreeing  the  remedy. 

It  is  clear,  although  it  has  never  been  decided  in  this  court, 
that  a  party  cannot  in  the  same  bill  seek  a  divorce  for  extreme 
cruelty  and  for  adultery.  The  decree  is  very  different  in  the  two 
cases.  In  the  one  case,  the  parties  are  only  separated,  and  that, 
perhaps,  for  a  short  time ;  in  the  other,  the  marriage  relation  is 
dissolved,  and  the  parties  are  at  liberty  to  marry  again.  The 
defendant  might  be  surprized  by  a  bill  framed  with  these  two  as- 
pects, and  be  left  in  entire  uncertainty  as  to  which  ground  the 
complainant  meant  ultimately  to  rest  on.  The  case  cited  from 
Saxtan,  474,  shows  that  the  chancellor  only  tolerated  a  bill  thus 
framed  because  no  exception  had  been  taken  to  the  proceeding, 
and  the  reasoning  of  the  case  in  6  Johns.  Ch,  163,  is  as  applica- 
ble under  our  statute  as  under  the  statute  of  the  state  of  New- 
York. 

To  blending  the  remaining  parts  of  this  case  with  the  applica- 
tion for  a  divorce,  there  is  an  additional  objection.  The  answer 
to  a  bill  for  a  divorce,  by  our  statute,  cannot  be  under  oath,  wlule 
in  all  other  cases  it  must  be.  This,  upon  a  bill  framed  as  in  the 
case  before  the  court,  would  require  two  answers  to  one  lull— one 
under  oath  and  the  other  not  under  oath.  It  would  be  impossible 
to  conform  the  practice  of  the  court  under  our  statute  with 
uniting  these  various  and  independent  demands  in  the  same  bill, 
and  it  would  be  unwise  so  to  do,  if  it  was  practicable.  Nothing 
is  so  calculated  to  create  embarrassment  in  ascertaining  rights  as 
to  throw  into  one  case  several  unconnected  causes  of  afitieo. 
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The  eomplainant's  counsel  has  insisted,  that  all  that  part  of 
Ihe  bill  having  relation  to  property,  was  introduced  only  to  aflect 
Che  question  of  alimony.  But  such  is  clearly  not  the  object ;  for 
the  prayer  asks  independent  relief  by  a  divorce — for  alimony — for 
delivering  up  the  farm  and  premises — for  an  account  of  the  rents 
and  profits,  and  for  an  injunction.  There  can  be  no  doubt  that 
in  a  bill  for  a  divorce  a  prayer  for  alimony  may  be  inserted,  and 
any  charges  made  in  it  respecting  property,  which  might  affect 
that  question,  would  be  proper. 

The  demurrer  sustained,  with  costs. 

[At  a  subsequent  day  in  term,  the  question  of  costs  being  agi- 
taied|  the  chancellor,  under  the  peculiar  circumstances  of  the 
case,  modified  the  opinion  and  disallowed  costs.] 


Robert  Hartshorne,  surviving  Administrator  of  Henry  F. 
ScHENCK,  deceased,  v.  John  Cuttrell. 


To  impeach  an  award  in  equity,  there  must  be  corruption,  partiality,  or 
mitbeliaTioar  in  the  arbitrators,  or  some  palpable  mistake  made  by  them  in 
law  or  fact. 
A  miatake  in  the  law  must  be  a  plain  one,  and  upon  some  material  point  affect- 
ing the  caie.    A  mistake  in  the  fact  must  in  general  be  mch  aa  the  arbitra. 
tor  himself  would  admit. 
An  error  in  judgment  on  the  merits,  committed  by  the  arbitrators,  or  a  mis- 
take in  the  admission  or  rejection  of  evidonoe,  not  materially  affecting  the 
decision,  is  no  ground  for  the  interposition  of  a  court  of  equity. 
'^  the  arbitrators  receive  the  statoment  of  one  of  the  parties  as  to  material 
facts,  without  proof,  when  objection  is  made  by  the  adverse  party,  it  is  an 
impropriety  so  gross  as  to  call  for  the  aid  of  the  ooort. 

Lt  the  arbitrators  afVer  hearing  the  CTidence,  and  while  considering  their 
award*  called  both  the  partial  before  them,  and  aaked  one  of  them  questions 
concerning  the  case,  without  the  permission  or  consent  of  the  other,  or  ob- 
Jection  made  by  him,  constitutes  no  valid  objection  to  the  award. 

Bill  filed  March  7th,  1839,  to  set  aside  an  award.    The  bill 

^barges,  thai  Henry  F.  Scheock,  the  complainant's  inlestale,  in 
39 
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the  year  eighteen  hundred  and  thirty-six,  contracted  with  the  de- 
fendant, who  was  a  ship-carpenter,  to  huild  a  vessel  for  Schenck, 
to  be  finished  by  the  first  of  March,  eighteen  hundred  and  thirty- 
seven.  That  the  contract  was  closed  by  a  letter  written  by 
Schenck  to  the  defendant,  containing  directions  for  the  building 
of  the  vessel,  which  letter  remains  in  the  possession  of  Cuttrell, 
and  which  is  the  only  inemoranduiT>  in  writing  of  the  coDtract 
between  the  parties.  That  Schenck  paid  nine  hundred  and  sixty 
dollars  upon  the  contract  to  the  defendant,  who  immediately  com- 
menced the  building  of  the  vessel.  That  Schenck  died  on  the 
sixteenth  of  January,  eighteen  hundred  and  thirty-seven,  and 
that  the  administration  of  his  estate  was  thereupon  granted  to 
the  complainant  and  James  Hopping,  es<juire,  who  hath  since 
departed  this  life.  That  immediately  after  the  granting  of  letters 
of  administration,  the  defendant  was  informed  by  Hopping,  one 
of  the  administrators,  with  the  assent  of  the  complainant,  that 
the  administrators  could  not  complete  the  contract ;  that  they  did 
not  wish  the  building  of  the  vessel  continued,  and  that  they 
would  claim  the  nine  hundred  and  sixty  dollars  paid  upon  the 
contract  by  Schenck  in  his  life-time.  Whereupon  the  defendant 
ceased  to  work  upon  the  vessel  under  the  contract,  on  account  of 
the  administrators,  and  in  the  month  of  March,  eighteen  hun- 
dred and  thirty-seven,  offered  to  finish  the  vessel  and  sell  her  on 
his  own  account,  at  the  rate  of  forty-two  dollars  and  fifly  cents 
per  ton,  to  one  William  Brown,  who  ofTcred  to  take  the  vessel  at 
forty  dollars  per  ton,  the  price  for  which  she  was  to  be  built  un- 
der (he  contract  with  Schenck.  That  the  defendant  failed  to 
complete  the  vessel  at  the  time  stipulated  in  his  contract  with 
Schenck,  and  never  tendered  her  to  the  administrators,  or  offered 
to  fulfil  his  contract,  but  on  the  contrary,  in  the  summer  of 
eighteen  hundred  and  thirty-seven,  finished  and  sold  the  vessel 
on  his  own  account.  That  difficulties  having  arisen  between  the 
complainant  and  defendant  in  relation  to  the  matter,  the  com- 
plainant claiming  that  the  contract  had  been  rescinded,  and  that 
nine  hundred  and  sixty  dollars,  the  whole  sum  advanced  on  the 
contract,  should  be  refunded ;  and  the  defendant  insisting  that 
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e  had  sustained  a  loss  upon  the  vessel  of  about  two  hundred 
ud  fifty  dollars,  which  he  should  be  allowed  (o  retain  out  of  the 
"Knoney  in  his  hands — it  was  agreed  by  the  parties  to  submit  the 
'xnaUer  to  arbitration.    That  the  parties  having  entered  into  bond 
^or  (hat  purpose,  submitted  the  matter  to  the  award  and  arbitra- 
ment of  John  Hopping,   Samuel  Sproul  and  Samuel  Mairs, 
i¥ho6e  award,  or  the  award  of  any  two  of  them,  should  be  final 
and  conclusive ;  and  thereupon  the  matter  was  heard  before  the 
said  arbitrators,  on  the  fifteenth  of  January,  eighteen  hundred 
and  thirty-nine.     That  on  the  hearing  before  the  arbitrators,  the 
defendant  admitted  the  receipt  of  the  nine  hundred  and  sixty 
dollars  paid  him  by  Schenck,  and  also  notice  from  the  adminis- 
trators that  they  would  not  take  the  vessel,  but  claimed  seven 
hundred  dollars  damages,  for  his  loss  sustained  in  building  the 
vessel.     In  support  of  his  claim  he  oflTered  in  evidence  the  afore- 
said letter  from  Schenck  to  the  defendant  respecting  the  building 
of  the  ressel,  and  also  offered  to  prove  by  Henry  Cuttrell,  that 
Schenck  agreed  by  parol,  with  the  witness  and  the  defendant, 
while  they  were  partners,  to  build  him  a  vessel  at  forty  dollars 
per  ion,  without  finishing  the  cabin,  and  that  the  defendant  and 
witness  afterwards  dissolved  paitnership;  to  which  evidence  the 
complainant,  by  his  counsel,  objected  as  incompetent  and  unlaw- 
ful, but  the  objection  was  overruled  by  the  arbitrators  and  the 
evidence  admitted.     That  no  evidence  was  offered  by  the  defen- 
dant before  the  arbitrators,  that  he  had  given  notice  to  the  ad- 
minbtrators,  or  either  of  them,  that  he  should  hold  them  liable 
Upon  the  contract,  or  that  he  finished  the  vessel  for  them,  or  that 
he  finished  the  vessel  with  a  cabin,  or  that  he  had  sustained  any 
Ices  whatever  on  said  vessel,  nor  did  he  oflcr  or  attempt  to  prove 
that  he  had  sold  the  vessel  at  any  price,  nor  what  it  would  cost  to 
finish  the  cabin,  but  that  the  arbitrators  received  the  bare  state- 
ments of  the  defendant,  of  the  facts  last  mentioned,  without  be- 
ing under  oath,  though  the  reception  of  the  defendant's  state- 
ments by  the  arbitrators  was  objected  to  by  the  complainant  as 
unlawful  and  improper.     That  the  arbitrators,    af^er  having 
heard  the  evidence  and  allegations  of  the  parties,  and  having  re- 
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tired  to  consider  of  their  award,  and  after  the  couDsel  of  the 
complainant  had  left  the  place  of  trial,  called  the  parties  before 
them,  and  examined  the  defendant  upon  the  matters  in  contro- 
versy, without  the  consent  or  permission  of  the  complainant 
That  two  of  the  arbitrators,  on  the  ninth  of  January,  eighieelL 
hundred  and  thirty-nine,  made  their  award  upon  the  matter  in 
difference,  awarding  that  the  said  John  Cuttreli  should  pay  to 
the  complainant,  out  of  the  monies  in  his  hands,  two  hundred 
and  eighty  dollars,  thereby  allowing  to  him  six  hundred  and 
eighty  dollars  for  his  loss  sustained  upon  the  vessel.  The  tnll 
further  charges,  that  the  defendant  deceived  him  in  regard  to  the 
amount  of  damages  claimed  by  him,  representing  that  he  claim* 
ed  only  two  hundred  and  eighty  dollars,  when  in  fact  he  claimed 
seven  hundred  dollars ;  that  the  arbitrators  acted  unlawfully  in 
the  admission  of  illegal  testimony,  and  also  in  admitting  the 
statements  of  the  defendant  unsustained  by  proof;  that  they  acted 
with  gross  partiality  in  awarding  ^ix  bundled  and  eighty  dollars 
to  the  defendant,  without  any  evidence  in  support  of  such  dam- 
ages ;  and  that  they  made  a  gross  mistake  in  point  of  law,  in 
awarding  any  thing  to  ihe  defendant  upon  the  evidence  in  the 
case.  The  bill  prays  that  the  arbitration  bond  and  award  may 
be  declared  null  and  void,  and  may  be  ordered  to  be  delivered  up 
to  be  cancelled. 

To  this  bill  there  was  a  general  demurrer  for  want  of  equity. 

Hartshorne^  for  complainant 


Vredenbtirgh,  for  defendant 

The  Chancellor.  This  is  a  bill  to  set  aside  an  award  of 
arbitrators  made  between  the  parties,  to  which  the  defendant  has 
demurred  for  want  of  equity.  This  presents  the  question,  wbetb* 
er  the  case  stated  by  the  complainant,  if  tiue,  is  one  proper  for 
the  interference  of  the  court 

The  grounds  for  interference  with  awards  in  this  court  has 
been  a  subject  often  discussedi  and  may  now  be  cooaideced 
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wdl  settled.  To  impeach  an  award,  there  must  be  corruption, 
partiality,  or  grom  misbehaviour  in  the  arbitrators,  or  some  pal- 
pable mistake  made  by  them  in  the  law  or  fact.  THttenson  v. 
Peat^  3  Atkyns,  629 ;  3  Atkyns,  644 ;  Herrick  v.  Blair  and 
Blair,  1  Johns.  Ch.  101 ;  Underhillv.  VanCortlandt,2  Johns. 
Ch.  361 ;  Campbell  v.  Western,  3  Paige,  138. 

All  the  cases  agree  that  corruption  or  gross  misbehaviour  in 
the  arbitrators,  will  be  fetal  to  an  award,  and  the  later  cases  re- 
cognize the  principle  that  a  plain  mistake,  either  in  law  or  fact, 
will  also  be  sufficient  to  destroy  it.    This  being  a  tribunal  of  the 
parties'  own  choosing,  of  a  domestic  character,  and  in  many 
cases  a  very  convenient  and  cheap  mode  of  settling  controversies, 
their  doings  are  construed  liberally.     A  mistake  in  the  law, 
therefore,  must  be  a  plain  one,  and  upon  some  material  point 
affecting  the  case,  and  the  mistake  in  fact  must  in  general  be 
such  as  the  arbitrator  himself  would  admit,  such  as  a  miscalcu- 
lation in  an  account,  and  the  like.     As  to  error  in  judgment  on 
the  merits,  it  is  no  ground  whatever  for  the  interposition  of  a 
court  of  equity.     This  would  put  an  end  to  all  arbitrations,  for 
it  would  at  once  declare  that  the  arbitrators  must  give  the  same 
decision  that  this  court  would  have  given  under  the  like  circum- 
stances.    This  is  not  necessary.     So  too,  a  mistake  in  the  ad- 
mission or  rejection  of  evidence  not  materially  aflccting  the  de- 
cision, although  not  strictly  according  to  law,  is  no  ground  for 
interference.    The  language  of  chancellor  Walworth  in  the  case 
iast  cited,  in  speaking  of  the  impropriety  of  interfering  in  such 
cose^  is  very  correct.     He  says,  ''if  every  party  who  arbitrates 
in  relation  to  a  contested  claim  to  save  trouble  and  expense,  is  to 
be  subjected  to  a  chancery  suit  and  to  several  hundred  dollars 
CostSi  if  the  arbitrators  happen  to  err  upon  a  doubtful  question  as 
to  the  admissibility  of  a  witness,  the  sooner  these  domestic  tribu- 
tials  of  the  parties'  own  selection  are  abolished  the  better.     Such 
^  piinciple  is  wholly  inconsistent  with  common  sense,  and  cannot 
lie  the  law  of  a  court  of  equity." 

If,  therefore,  upon  examining  this  bill,  taking  the  case  as  there 
vtaied,  there  shall  be  made  out  against  the  arbitrators,  corruption. 
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partiality,  or  groes  misbehaviour,  or  a  palpable  mistake  in  law 
or  fact  on  a  material  point,  the  suit  must  be  sustained,  otherwise 
not.  I  will  not  look  at  all  at  the  question,  whether  the  ultimate 
judgment  which  the  arbitrators  came  to  was  right  or  wrong : 
thaij  the  parties  themselves  agreed,  should  be  settled  by  other  men. 

To  have  enabled  me  the  better  to  come  at  the  case,  the  com- 
plainant should  have  set  out  the  arbitration  bond  and  the  award. 
By  that  it  would  have  appeared  what  was  submitted.  I  take  it 
for  granted,  however,  that  it  embraced  in  form,  the  controversy 
between  the  parties  touching  tlie  nine  hundred  and  sixty  doUan 
which  the  complainant  claimed  to  have  refunded  by  the  defend- 
ant, as  monies  paid  him  by  the  intestate  on  a  contract  for  build- 
ing a  vessel ;  and  on  the  other  hand,  the  deduction  from  that  sum 
by  way  of  damages,  which  the  defendant  claimed  on  his  part,  for 
•his  loss  by  the  complainant's  not  fulfilling  the  contract.  It  was, 
doubtless,  to  put  an  end  to  tliis  difficulty,  that  the  arbitiation  was 
entered  into. 

The  charges  in  the  bill,  and  on  which  the  complainant  relies, 
inust  be  examined  separately. 

The  first  charge  is,  that  the  complainant  was  deceived  before 
jentering  into  the  bonds,  by  a  conversation  he  had  with  the  defend- 
ant, in  which  he  stated  his  loss  on  the  vessel  to  have  been  about 
two  hundred  and  eighty  dollars,  which  was  all  that  he  claimed, 
when  the  award  has  made  him  a  much  larger  allowance.  The 
matters  submitted  were  defined  and  fixed  by  the  bond,  and  there  is 
no  pretence  that  any  Umit  to  the  defendant's  claim  was  there  made. 
It  would  indeed  seem  strange  thai  a  party  should  recover  more 
than  he  stated  his  claim  to  be,  and  yet  he  might  well  be  mis- 
taken in  a  matter  of  this  kind.  Be  that,  however,  as  it  may, 
the  mere  conversation  of  the  parties  prior  to  the  hearing  can  be 
no  ground  for  disturbing  an  award  made  in  so  solemn  form. 

The  second  charge  is,  that  the  arbitrators  admitted  illegal  eW* 
dence.  They  admitted  Francis  Cuttrell  to  prove  that  Schenck, 
the  intestate,  agreed  by  parol  with  the  witness  and  the  defendant, 
while  they  were  partners,  to  build  him  a  vessel  at  forty  dollars  a 
ion  without  finishing  the  cabin,  and  that  the  witness  and  the  de- 
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fendant  afierwards  dissolved  partnership.    This  is  objected  to, 
because  it  would  contradict  a  written  agreement  made  between 
Schenck  and  the  defendant,  for  building  the  vessel  referred  to  in 
this  cause.     This  agreement  is  not  set  out  in  the  bill,  and  it  is 
therefore  impossible  for  me  to  say  what  foundation  there  is  for 
this  charge.     But  the  complainant  is  bound  to  state  in  his  bill  a 
palpable  mistake  in  the  decision  of  the  arbitrators.    It  is  very 
easy  to  conceive  how  this  evidence  might  have  been  proper.    If 
no  price  was  fixed  in  the  agreement,  this  would  be  a  very  proper 
mode  to  come  at  a  fair  valuation.    I  can  hardly  suppose  it  was 
ever  intended  that  evidence  like  this  should  control  a  written 
agreement  between  the  parties.    If  sueh  was  the  fact,  the  agree- 
ment should  have  been  set  out,  and  the  manner  in  which  the 
proof  contradicted  the  agreement  specified.     The  bill  does  not 
even  affirm  that  this  evidence  did  in  fact  contradict  the  writing, 
but  merely  that  counsel  took  that  ground  before  the  arbitrators. 

The  third  charge  is,  that  the  statement  of  the  defendant  was 
received  as  to  material  facts,  without  proof,  and  when  objected  to 
by  the  complainant.     If  this  was  so,  there  can  be  no  doubt  it 
would  be  so  gross  an  impropriety  as  would  call  for  the  aid  of  the 
court.    But  when  I  look  at  the  facts  which  the  defendant  estab- 
lished in  this  way,  they  appear  to  be  no  way  material  to  the  de- 
cision of  the  cause.     What  was  the  question  before  the  arbitra- 
tors?   Mr.  Schenck,  the  complainant's  intestate,  a  short  time 
before  his  death,  entered  into  an  agreement  with  the  defendant 
to  build  him  a  vessel,  and  paid  him  on  account  nine  hundred 
^nd  sixty  dollars.    After  his  death,  the  complainant's  co-admin- 
iBirator,  with  his  approbation,  informed  the  defendant  that  the 
Said  administrators  could  not  complete  the  contract  for  building 
the  said  vessel,  and  that  ihcy  should  claim  of  him  the  nine  hun- 
dred and  sixty  dollars  which  Mr.  Schenck  had  paid.    The  charge 
in  the  bill  is,  "that  the  defendant  did  not  oflfer  or  produce  any 
evidence  whatever  before  the  said  arbitrators,  that  he  had  given 
HDy  notice  to  the  said  administrators,  or  either  of  them,  that  he 
should  hold  them  to  the  said  contract,  or  that  he  finished  the  said 
vessel  for  the  said  administrators,  or  for  your  orator  as  survivor,  at 
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the  time  mentioned  in  the  said  contract,  or  at  any  other  time,  or 
that  be  finished  the  said  vessel  with  a  cabin,  or  that  he  sueiaia- 
ed  any  loss  whatever  on  said  vessel ;  nor  did  he  ofler  or  attempt 
to  prove,  that  he  had  sold  the  said  vessel  at  any  price,  or  what 
it  would  cost  to  finish  the  cabin,  but  received  the  statement  of  the 
defendant  alone  on  these  facts."  After  the  administrators  had 
notified  him  that  they  would  not  fulfil  the  contract  on  their  part, 
the  defendant  was  not  bound  to  go  further.  He  might  stop  there; 
and  whether  he  ever  finished  the  vessel  or  not,  or  gave  them  any 
notice  or  not,  he  might  fairly,  as  it  appears  to  me,  remunerate  him- 
self out  of  the  money  already  paid,  for  his  trouble  and  expenses 
as  far  as  he  had  gone.  The  question  of  damages  is,  and  must 
be,  a  matter  resting  in  discretion,  to  be  judged  of,  not  from  any 
positive  proof  of  the  amount  of  the  loss,  but  from  the  general 
circumstances  attending  the  case.  This  charge  is  entirely  too 
general  and  uncertain  in  its  character  to  justify  the  interference 
of  the  court.  What  the  evidence  was  upon  which  the  arbitrators 
acted,  does  not  appear.  There  may  have  been  such  a  state  of 
facts  proved  as  to  enable  the  arbitrators  to  form  a  fair  judgment  as 
to  the  amount  of  remuneration  the  party  was  entitled  ta 

The  last  charge  is,  that  the  arbitrators,  after  hearing  the  evi- 
dence, and  while  considering  of  their  award,  called  the  parties 
before  them,  and  asked  the  defendant  questions  concerning  the 
case,  without  the  pei  mission  or  consent  of  the  complainant.  It 
would  seem  that  they  called  both  the  parties  in,  and  that  too, 
without  any  objection  being  made  by  the  complainant.  In  these 
investigations  before  arbitrators,  often  conducted  by  men  unskill- 
ed in  the  forms  of  judicial  proceeding,  to  set  aside  an  award  be- 
cause  the  arbitrators  asked  the  parties  questions,  without  objec- 
tion being  made  at  the  time,  and  when  both  were  present,  and 
that  too,  without  stating  what  those  questions  were,  would  be 
holding  too  strict  a  rule,  and  be  foreign  to  that  liberal  construc- 
tion which  should  ever  be  placed  on  the  conduct  of  a  tribunal 
chosen  by  the  parties  themselves. 

This  award  may  be  wrong  in  amount,  and  it  may,  for  aught 
that  appears  to  me,  be  all  right.    At  all  events  the  bill  doei  oolf 
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ia  my  view,  present  a  case  proper  lo  call  on  the  defendant  to 
answer.  There  is  no  such  feature  presented  as  will  justify  me 
In  sustaining  the  bill.  The  bill  must,  therefore,  be  dismissed, 
^ivith  costs. 

Decree  accordingly. 


Jo»EPu  M.  Stillwell  v.  Robert  M'Neely. 

Under  a  general  demurrer  for  want  of  equity,  a  demurrer  ore  tenuM  may  be 
made  for  want  of  parties. 

The  general  rule,  that  all  persons  who  have  an  interest  in  the  decree  must  be 
made  parties,  has  its  exceptions,  and  will  be  controlled  and  regulated  in  the 
discretion  of  the  court. 

A  mere  nominal  trustee  cannot  bring  a  suit  in  his  own  name,  without  joining 
his  eertni  qoe  trust  with  him. 

Bill  for  relief  and  for  an  injunction  to  restrain  proceedings  at 
law,  filed  September  27ih,  1838.  General  demurrer  to  the  bill 
for  want  of  equity.  Tiie  natuic  of  the  bill,  and  the  grounds 
relied  upon  in  support  of  the  demurrer,  sufficiently  appear  in  the 
opinion  of  the  chancellor. 

J.  C.  Potts,  for  defendant,  in  support  of  the  demurrer,  cited 
6y.  a  It  143;  1  J.  a  R.  543;   13  Vesey,  251;    Wigram 
on  Discovery,  19,  21,  90;  Ibid,  147,  note  (c);  2  Vesey,  079, 
459 ;  2  J.  a  R.  73,  47. 

«/.  Wilson,  for  complainant,  contra. 

The  Chancellor.     The  complainant  and  two  other  gen- 

^^tnen,  were  appointed  conuTiissioners  by  the  orphan's  court  of 

^*^e  county  of  Burlington,  lo  divide  the  real  estate  of  Asa  Rogers, 

^^ceased,  among  his  cliildren  and  heirs  at  law.     Not  being  able 

(o  divide  the  estate,  they  sold  it,  and  on  such  sale  received  a  coa- 
40 
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siderable  sum  of  money,  which  they  deposited  for  safe-keeping 
in  the  State  Bank  at  Trenton.     Shortly  after  such  deposit  was 
made  the  bank  failed,  and  the  commissioners  prosecuted  an  ac- 
tion at  law  against  the  hank,  and  obtained  judgment  for  the 
amount  due  them.     Executions  issued  upon  this  judgment,  nod 
certain  lands  said  to  be  the  property  of  the  bank,  lying  part  in 
the  (now)  county  of  Mercer,  and   pait  in  the  county  of  Mon- 
mouth, were  sold,  and  purchased  by  tlie  complainant.     The 
complainant  says  that  he  purchased,  under  the  advice  of  the 
counsel  of  the  commissioners,  for  and  in  behalf  of  the  heirs  of 
Asa  Rogers,  and  received  a  deed  in  his  own  name,  but  really  in 
trust  for  said  heirs,  and  that  the  said  heire  have  since  approved 
bis  course,  and  requested  him  to  proceed  and   sell  the  lands  for 
their  account.     The  lands  so  bought  by  the  complainant  lying  in 
the  county  of  Mercer  are  slated  to  be  in  the  possession  of  the  de- 
fendant, and  those  in  Monmoulh  in  the  possession  of  the  com- 
plainant.    For  those  in   Mercer  the  complainant  has  brought 
ejectments,  and  for  those  in  Monmouth  the  defendant  has  brought 
an  ejectment.     The  object  of  these  suits  is  to  try  the  complain- 
ant's title  to  the  lands  purchased  by  him,  as  above  stated,  at  slier- 
iff's  sale.     The  bill  charges  that  the  defeiuUmt  was  a  director  of 
the  bank,  and  without  consideration  therefor,  obtained  a  deed  from 
the  bank  for  tho  said  lands  which  is  fraudulent  and  void,  and  now 
claims  under  the  same  as  a  valid  convevanoe  to  him.     The  ob- 
ject  of  the  bill  is  to  obtain  a  discovery  of  the  true  character  of  the 
defendant's  deed  in  aid  of  the  complainanTs  suits  at  law,  and  for 
relief  in  this  court,  bv  a  decree  declaring  the  deed  from  the  bank 
to  the  defendant  tiuli  and  void.     To  this  bill  the  defendant  has^ 
filed  a  general  demurrer  for  want  of  equity,  which  is  now  to  be 
disposed  of. 

In  the   first  place,  it  is  insisted  in  support  of  this  demurrer, 
that  the  proper  parties  are  not  before  the  court.     This  is  met  b 
the  complainant's  counsel  by  an  objection,  that  on  this  demur 
the  party  is  not  at  liberty  to  raise  any  question  as  to  parties.    B 
the  rule  is  clearly  otherwise.  CUnder  a  general  demurrer  for  wa 
'  of  equity^  a  demurrer  ore  tenus  may  be  made  for  want  of 
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tics.    2  Hoffman's  Ch.  Prac.  218 ;  6  Johfis.  CIu  Rep,  143.  Jit 
is  urged,  that  the  heirs  of  Asa  Rogers,  as  cestui  que  trusts,  are 
necessary  parties  with  the  present  complainant ;  and  under  the 
frame  of  the  bill  I  inchne  to  that  opinion.     The  complainant 
states  himself  to  be  a  mere  trustee  for  these  heirs,  and  is  particu- 
lar to  declare  all  that  he  does  to  he  in  that  character,  and  for  the 
purpose  of  obtaining  the  means  to  remunerate  them  for  their 
losses;  and  he  further  states,  that  his  course  in  purchasing  the 
lands  for  their  account  hay  been  approved  of  by  them.     "Who  are 
proper  parties  to  a  bill,  i^  often  a  nice  quce-tion ;  and  while  the 
rule,  as  a  general  one,  requires  that  all  persons  mui-t  be  made 
parlies  who  have  an  inierct^t  in  the  decree  which  may  be  made, 
yet  even  this  has  its  exception.-;  and  will  be  controlled  and  regu- 
lated in  the  discnlion  of  the  court.     ^J'hert;  jire  cases  where  the 
inconvem'ence  would  be  so  great  to  bring  a  larije  number  of  de- 
fendants before  the  court,  that  it  has  been  dispensed  with  from 
llie  necessity  of  the  case.     In  tiie  case  of  Van  Vechten  and  Se- 
bring  v.  Terry  and  others,  2  John.  Ch,  197,  it  was  held,  oa 
the  foreclosuie  of  a  m  or  tillage  made  by  a  man  as  trustee  for  two 
hundied  and  fifty  persfons,  that  the  trustee  alone  was  sufficient  to 
be  made  defendant.     It  was  placed  on  the  ground  of  the  great 
expenses  it  would  call  for,  and  the  conviction  that  the  trustee 
Y\ouId  alone,  for  the  purposes  of  that  suit,  suHiciently  represent 
all  the  parties  in  interest.     Rut  these  extraordinary  cases  cannot 
and  do  not  alfect  the  general  nde,  and  accordingly  we  find  the 
same  chancellor  who  decided  the  case  just  referred  to,  in  Malin 
V.  Malin,  2  John,  (Jh,  2\iS,  states  the  rule  to  bo,  that  a  mere 
nominal  trustee  cannot  bring  a  suit  in  his  own  name  without 
joining  his  cestui  que  trust  with  him.     There  is  a  sound  reason 
for  this  rule.  The  persons  interested  should  come  before  the  court 
and  be  heard  on  their  owti  account,  and  the  defendant  should  by 
the  decree  in  the  cause  be  protected  against  all  claim  on  their 
part.     A  question  might,  perhaps,  be  made  in  this  case,  whether 
ill  fact,  under  the  circumstances,  the  complainant  could  be  con- 
sidered as  the  mere  trustee  for  others  in  the  purchase  of  these 
lands.     Yet  he  states  the  fact  to  be  so,  and  that  the  cestui  que 
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Crusts  have  recognized  the  purchase  as  made  on  their  accouDt, 
and  such  on  this  demurrer  must  be  taken  as  the  truth  of  the  case ; 
and  being  so,  the  cumplainant  was  bound  to  join  with  him  those 
for  whom  he  professes  to  be  only  such  nominal  trustee.  This  be- 
ing matter  of  form  only,  may  he  amended  on  propei  application, 
and  it  will  therefore  be  tor  the  interest  of  all  concerned  to  cousid- 

■ 

•-^  er  the  remaining  part  of  (he  caj?c. 

The  second  exci'ption  in  support  of  the  demurrer,  goes  to  the 
whole  merits  of  the  bill,  and  I  cannot  think  it  is  well  taken. 
This  is  a  bill  asking  relief  against  a  deed  which  the  defendant 
has  for  lands  purchased  by  (he  complainant  at  a  sheriff's  sale, 
and  for  which  he  has  title,  on  the  ground  of  fraud.  The  com- 
plainant stands  in  a  position  entitling  him  to  call  in  question  the 
validity  of  this  deed.  He  is  the  |>erson  interested  ;  and  if  his  ai- 
leg^ilion  he  true,  and  the  defendant's  deed  void,  should  have  the 
aid  of  this  court.  It  is  removing  out  of  his  way  the  only  imped- 
iment to  a  good  title  to  the  lands  in  question,  and  by  the  e:rercisc 
of  the  common  jurisdiction  of  the  court.  It  is  not,  as  it  would 
seem  from  the  defendant's  argument  to  have  been  viewed,  as  a 
mere  bill  for  discovery  in  aid  of  a  suit  at  law,  but  a  case  where 
the  discovery  is  necessary  for  the  relief  asked  in  this  suit. 

In  the  case  to  which  I  am  referred  from  1  Johfis.  Ch.  543,  the 
chancellor  was  of  opinion,  that  the  complainant  could   have  no 
relief  in  the  court  of  chancery,  even  if  his  ca^e  as  stated  was 
fully  made  out ;  th«»  dis^.'overy,  therefore,  was  not  wanted  for  that 
purpose,  lull  only  in  aid  of  a  suit  at  law,  and  as  no  reason  was 
assigned  why  the  proof  could  not  as  well  be  had  in  the  suit  at 
law,  especially  as  it  went  only  in  mitigation  of  damages,  he  re- 
fused to  inlerfeie.     The  case  in  13  Vesey^  261,  to  which  1  am 
also  referred,  is  founded  on  a  decision  in  4  Vesef/,  70.     There 
the  complainant's  object  was  to  get  at  the  train  of  the  defendant's 
title,  and  for  the  production  of  his  papers.     The  court  say,  wIu'Icj 
they  would  remove  any  impediment  in  the  way  of  the  complain-^ 
ant,  they  will  not  lend  their  aid  for  the  mere  purpose  of  obligin^g 
a  party  to  show  in  advance  the  foundation  of  the  title  on  whicV  ^ 
he  means  to  rest  his  defence  at  law. 
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In  the  case  before  me,  the  title  on  a\' liich  the  defendant  rests  is 
well  known,  and  no  discovery  is  wanted  for  thai  purpose ;  but  the 
object  of  (he  complainant  is  to  set  aside  as  fraudulent  a  deed  on 
which  he  claims  title.  Nor  do  I  seethe  application  of  the  cases, 
that  a  bona  fide  purchaser  without  notice  will  be  protected  from 
answering  in  reference  to  his  title.  The  complainant  purchased, 
probably,  with  knowledge  of  the  defendant's  title,  and  took  his 
deed  with  the  intention  of  questioning  the  defendant's  deed,  and 
thereby  saving  his  debt.     Tins  he  had  a  right  to  do. 

As  to  making  the  bank  a  party,  as  urged  by  the  defendant,  I 
see  no  propriety  in  so  doing.  In  this  suit  there  is  no  controversy 
with  the  bank.  If  the  deed  given  to  the  defendant  is  not  valid, 
it  must  be  so  declared,  but  no  decree  can  be  had  against  the 
bank. 

Upon  the  merits,  therefore,  there  is  no  reason  why  the  defend- 
ant should  not  answer ;  but  on  the  first  exception,  as  to  parties, 
the  demurrer  must  be  sustained,  with  costs. 
Demurrer  sustained,  with  costs. 


Joseph  E.  West  v.  Isaac  SiMrrn,  SherifT  of  Atlantic. 

Where  the  complainant  omits  to  have  the  subpcena  served  and  returned  at  the 
term  to  which  it  is  made  returnable,  the  injunction  will  be  dissolved. 

It  is  not  essential  that  a  subpccna  be  served  by  the  sheriff  or  coroner.  It  may 
be  served  by  a  private  person,  but  in  such  case  an  affidavit  must  be  made  of 
the  manner  and  time  of  ser^'ice,  and  upon  the  return  of  the  writ  a  rule  mutt 
be  taken  on  the  defendant  to  plead,  answer  or  demur,  at  or  before  the  next 
stated  term  of  the  court. 

A  BILL  M^as  filed  in  this  cause  for  an  injunction  to  restrain 
the  defendant,  as  sheritT  of  the  county  of  Atlantic,  from  selling 
certain  real  estate  of  the  defendant  under  or  by  virtue  of  execu- 
tions at  law  in  the  sherifT's  hands.  The  bill  was  filed  on  the 
9th  day  of  November,  1839,  and  an  injunction  pursuant  to  the 
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prayer  of  llie  bill  allowed  and  served.  At  tlic  same  lime  a  eub- 
poiDu  was  issued,  returnable  tg  January  term,  1640,  which  was 
never  served.  Prior  to  the  April  term,  and  before  notice  was 
given  of  the  present  motion,  a  new  subpoena  issued,  returnable 
to  April  term,  1S40,  which  was  returned  served. 

Wilson,  for  defendant,  now  moved  to  dissolve  the  injunction, 
for  the  neglect  of  the  complainant  in  proceeding  with  his  suit. 

Lanniiig,  for  complainant,  contra,  stated  that  on  filing  the 
bill  a  subpoena  was  issued  and  delivered  to  the  contplainant  to  be 
served,  but  that  the  writ  was  against  the  sheriif,  and  there  were 
no  coroners  in  the  county,  so  tliat  tlie  subpa?na  could  not  be 
served. 

The  Chancellor.  The  injunction  must  be  dissolved.  The 
complainant  has  not  proceeded  with  his  suit  as  he  ought  to  have 
done.  A  subp<rna  in  chancery  need  not  necessarily  be  served  by 
a  sherifT  or  coroner.  It  may  be  served  by  any  other  competent 
person  ;  but  in  such  case  there  must  be  an  affidavit  of  the  man- 
ner and  time  of  service,  and  upon  the  return  of  the  writ  a  rule 
must  be  taken  upon  the  defendant  to  plead,  answer  or  demur  at 
or  before  the  next  stated  term  of  tlie  court.  It  is  certainly  proper, 
in  all  ordinary  cases,  that  the  process  of  the  court  should  be  serv- 
ed by  the  sherilTor  other  oflicer  known  to  the  law,  but  the  court 
has  repeatedly  sanctioned  the  service  of  its  process  by  a  private 
person. 

*  Injunction  dissolved,  with  cosls. 

*  See  case  of  Corey  x,  Voorhiea  tt  aL,  ante,  pa|re  5. 
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Daniel  W,  Coxk  v.  George  W.  Halsted  and  others. 


On  an  applicationi  by  petition,  veriBed  by  the  affidavit  of  the  party,  to  set 
aaide  a  sale,  the  materia]  facta  alleged  in  the  petition  mnat  be  proven.  The 
affidavit  of  the  party,  except  as  to  facts  peculiarly  within  his  own  knowledge, 
mast  be  supported  by  other  evidence. 

It  is  not  necessary  that  advcrtisoments  df  the  sale  of  real  estate  by  a  sheriff 
or  a  master  in  chancery,  should  be  signed  by  the  officer  with  his  own  proper 
signature.    Whether  the  officer's  name  is  signed  to  the  advertisement  by 
himself,  or  printed,  or  signed  by  another,  is  immaterial.     In  either  case  it 
is  a  virtual  signing  by  tlie  officer. 

Where  a  sale  by  a  sheriff  or  master  is  adjourned,  no  publication  of  the  adjourn- 
ment is  necessary. 

Where  a  sale  is  advertised  for  a  specified  day  Uetueen  the  hours  of  twelve  and 
fire  o''clock  in  the  afternoon,  and  the  property  is  sold  in  pursuance  of  such 
advertisement,  the  sale  will  not  be  set  aside,  although  there  is  a  propriety 
and  convenience  in  specifying  a  particular  hour  between  twelve  and  five 
o'clock  for  the  sale. 

Nor  will  a  sale  by  an  officer  be  set  aside  because  the  terms  of  sale  are  unusual- 
ly  strict  or  Bererc,  if  the  circumstances  of  the  case  call  for  rigid  measures, 
and  no  design  is  manifested  to  oppress  or  injure  the  defendants. 

Where  a  tract  of  land  is  divided  into  distinct  parcels,  it  must  be  sold  in  that 
way. 

On  the  lUh  of  April,  1840,  the  defendants  filed  their  petition 
for  relief  ^lgain^t  a  sale  made  by  a  master  in  chancery,  by  virtue 
of  an  execution  issued  out  of  this  court,  upon  a  decree  for  the 
foreclosure  of  a  mortgage  and  sale  of  the  mortgaged  premises. 
All  the  defendants  in  the  original  cause,  consisting  of  the  mort- 
gagor, and  of  subsequent  incumbrancers  and  purchat^ers  of  parts 
of  the  premises,  joined  in  the  petition,  which  was  verified  by  the 
affidavit  of  one  of  the  petitioners.    On  filing  the  petition  an  order 
of  the  court  was  made  requiring  the  complainant  to  show  cause 
on  the  25th  of  April,  instant,  before  the  chancellor  at  Newark, 
why  the  said  sale  should  not  be  set  aside  and  a  new  sale  ordered, 
aod  that  in  the  mean  time  the  master  should  desist  from  exe- 
cuting a  deed  to  any  of  the  purchasers  at  said  sale.     AllidaviLs 
Were  taken  on  the  part  of  the  complainant  upon  notice,  to  be 
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used  on  the  argumeut.  No  aflTidaviid  were  lakcn  on  the  part  of 
the  defendants.  Upon  the  coming  on  of  the  hearing,  the  counsel 
of  the  defendants  read  the  petition,  without  olFering  any  evidence 
aliunde  of  the  matters  tisercin  alleged. 

H.  W.  Grecji,  for  complainant,  dccHned  offering  any  evidence, 
and  insisted  that  tlie  facts  alleged  in  the  petition  were  unsupport- 
ed by  evidence,  and  that  the  application  of  the  defendants  must 
be  denied. 

TV.  Halsted  and  /.  H.  Williamson,  for  defendants,  contra, 
insisted  that  it  was  not  necessary  to  ofl'er  further  proof  in  support 
of  the  apphcation  ;  that  the  petition  verified  by  aflidavit  was  pri- 
ma facie  evidence  of  all  the  facts  contained  in  it,  and  would  be 
taken  as  true  until  overcome  by  proof  on  the  part  of  the  com- 
plainant. 

.By  thk  Chancellow.  The  defendants  seek  relief  against 
a  sale  made  under  the  proce:ss  of  the  court,  upon  the  ground  that 
the  sale  was  irregular  and  illegal.  The  allegation  must  be  sus- 
tained by  evidence.  The  petition,  verified  by  the  aflidavit  of  the 
party,  is  a  foundation  for  the  rule  to  show  cauh^e,  and  will  of 
course  be  read  upon  the  argument  of  the  rule  ;  but  it  is  not  com 
petent  evidence,  unsupported  by  other  proof,  of  the  charges 
therein  contained,  except  as  to  matters  peculiarly  and  exclusively 
within  the  defendant's  own  knowledge.  The  |)etitioners  are  the 
actors  upon  this  motion.  They  are  bound  to  make  out  their 
case  as  stated,  and  cannot  call  upon  the  compkiinant  to  support 
the  sale,  until  they  have  offered  some  evidence  to  impeach  iL 
Upon  the  case  as  it  now  stand;?,  I  cannot  grant  the  motion.  As 
the  defendants'  solicitor  has  acted  under  a  different  impreaaioa  as 
to  the  rule  of  practice,  I  am  willing  to  grant  time,  if  desired,  for 
the  defendants  to  take  affidavits  in  support  of  the  motion.    - 

Upon  the  application  of  the  defendants'  counsel  the  hearing 
was  thereupon  postponed  until  the  seventh  of  May,  with  leave 
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to  both  parties  to  take  affidavits  to  be  used  upon  the  hearing. 
On  the  seventh  of  May,  1840,  the  cause  came  on  for  hearing, 
upon  affidavits  taken  by  both  parlies. 

It  appeared  by  the  petition  and  affidovits,  that  the  mortgaged 
premises  consisted  originally  of  a  farm  of  about  one  hundred  and 
thirty-eight  acres,  situate  in  the  township  of  Nottingham.    That 
W.  H.,  one  of  the  petitioners,  was  made  a  defendant  in  the  bill 
to  foreclose,  because  he  held  a  subsequent  mortgage  for  one  thou- 
sand dollars  upon  a  part  of  the,  premises,  consisting  of  about 
twenty-three  acres.  That  previous)  to  the  filing  of  the  bill  of  com- 
plaint, a  company  was  formed  for  the  pur^^ose  of  iniproving  the 
iiiorlgaged  premises,  and  incorporated  by  the  legislature  of  New- 
Jersey,  under  the  name  of  the  Nottingham  manufacturing  com- 
pany, who  had  purchased  the  mortgaged  premises*  for  sixty  thou- 
sand dollars,  payable  in  the  stock  of  the  company.     That  the 
said  company  had  excavated  and  constructed,  upon  the  twenty- 
three  acre  lot  mortgaged  to  the  said  W.  H.,  a  basin  two  hundred 
and  thiity  feet  long  by  one  hundred  and  thirty  feet  wide,  aitfl 
made  other  expensive  and  valuable  improvements  on  satid  loL 
That  the  said  company  had  atrreed  to  sell  n  lot  fifty  feet  front  by 
one  hundred  feet  deep,  a  part  of  the  said  twenty-three  acre  lot, 
to  J.  W.  for  six  hundred  dollars,  who  had  taken  possession  of 
said  lot  and  built  a  lime-kiln  thereon.     That  the  sakJ  ci>mpany 
had  also  agreed  to  sell  a  lot  seventy-five  feet  front  by  one  hun- 
dred feet  deep,  another  part  of  the  said  twenty-three  acre  lot,  to 
W.  H.,  who  had  possesnion  of  said  lot,  and  constructed  a  dry  dock 
and  erected  a  store-house  and  hay-scales  thereon  at  great  ex- 
pense.    That  all  the  said  improvements  were  made  with  the 
knowledge  of  the  complainant,  and  without  having  been  forbid- 
den by  him.     Twenty  days  previous  to  the  sale  a  notice  was 
served  upon  the  master,  requesting  him  to  sell  the  mortgaged 
premises  in  nine  diflferent  lots,  five  of  which  were  parcels  of  the 
twenty-three  acre  lot.     The  premises  were  sold  in  the  manner 
requested  by  the  defendants,  excepting  the  twenty-three  acre  lot, 
which  was  all  sold  in  one  parcel.   The  premises  were  sold  without 

objection  on  the  part  of  the  defeadanu,  excepting  the  twenty- three 
41 
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acre  lot,  and  uhen  (lint  wixa  olicied  the  defendants  forbid  the 
sale.  'Vlw  whole  <>(  \\:v.  tuciiiy-ihrec  acre  lot,  with  the  improve- 
ments, was  j^old  to  ihe  cimiplainani  for  five  thoih«and  dollars,  he 
being  the  only  bidder,  l^y  llie  terins^  ol'tlu*  sale,  each  purchaser 
was  ri'(|iiired,  within  half  an  h»)tir  aliei  jIm-  jfrcinises  were  struck 
off  to  him,  to  pay  one  fourth  of  the  ptnrhisr  money  in  cash,  or 
by  a  check  on  one  of  the  'rientoti  hjmks  inaiked  si'ooct^  and  the 
residue,  together  with  the  cost  of  wrillnir  tlu;  deed,  on  the  I3th 
of  April  then  next,  when  the  .deed  wonlil  be  delivered.  Each 
purchaser  was  also  required  by  the  conditiorss  to  hind  himself  in 
writing,  at  the  time  of  makii^g  the  fnst  i)aynicnt,  to  forfeit  the 
same,  if  he  failed  in  all  thinjrs  to  comply  with  the  conditions  of 
sale.  It  appeared  by  the  evidence,  that  part  of  the  twenty-three 
acre  lot  had  been  enclosed  in  separate  parcels,  and  was  occupied 
by  different  tenants  as  farm  land ;  that  roads  had  been  opened 
and  improvements  made  on  other  parts  of  it,  which  however  lay 
in  common  tmfenced,  and  the  bounds  of  the  different  lots  which 
had  been  sold  not  defined  by  any  visible  bounds.  The  witnesses 
on  the  part  of  the  defendants  testified  that  the  property  wits  sac- 
rificed at  the  sale,  in  consequence  of  the  terms  of  the  sale  being 
unusually  severe,  and  of  the  twenty-three  acre  lot  having  been 
sold  in  mass ;  ntid  that  if  the  terms  of  sale  had  been  usual,  or 
if  the  twenty-three  acie  lot  had  been  sold  in  parcels,  as  request- 
ed, it  would  have  brought  more  than  enough  to  have  paid  the 
whole  mort£|riige  debt.  Witnesses  on  the  [tart  of  the  complainant 
testified  that  the  property  Kold  for  its  fair  value.  The  reasons 
stated  in  the  petition,  and  relied  upon,  on  the  argument,  for  set- 
ting aside  the  sale,  appear  in  the  opinion  of  the  chancellor. 

W.  Halsted  and  /.  H.  WilUamsnn,  for  defendants,  in  sup- 
port of  the  motion,  Mted  Elmers  IJigt&t,  Ab7.  pi.  9;  Ibid  A9\j 
pi.  26 ;  Ibid  486,  pL  1 1 ;  Ryerson  v.  J\-idtohon,  2  Yeates^  517 ; 
Mohawk  Bauk  v.  .^tv-ntrr^  2  P<n';rf\  OJ;  Woods  v.  Monellj 
1  J.  C  /?.  502;  Rowley  v.  iirowiic^  J  Binney^  01  j  Jackson 
V.  Rooseveliy  13  John.  R.  102 ;  Jackson  v.  Newton^  18  John. 
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•.  355 ;  7  Gill  and  X  494—512 ;  Mericin  <:t  al  v.  Smith  et 
cati.,  ante,  196. 

H,  W.  Green,  contrn. 

The  Chancellor.    All  tlie  defendants  who  have  any  direct 

i  iileresi  in  (he  (inetJiion,  \\ii\o  uniu-d  in  a  peiition  (hat  the  sale 

tiiade  by  the  master  in  ilii?  i'n.<e  nmy  he  set  aside.     The  sale 

"V\a8  made  under  a  i).  fn.  issnod  on  the  9lh  of  August,   1839, 

relurnal)le  to  ihe  trim  «>r(V(i^l»cr  therraffer.     The  amount  to  be 

raised  by  the  execution  war?  lari^e,  h^ing  about  pixtecn  thousand 

<iollari>,  and  ihe  propfTfy  to  l»o  sold  <:on«isied  of  distinct  parcels. 

TJie  niiisiei  jiiis  ukk'.o  two  sales  on  iliis  cxeculion,  the  fust  on 

t^lie  26ili  «f  iNu\t'niber  la>t,  and  liit*  M-rond  on  the  30lli  and  Slst 

^3f  March  last.     At  iho  lirsi  salo  iht-  mratcr  part  of  the  property 

"vas  purchased  by  the  delfiidanls,  who  failt^d  to  comply  with  the 

^erms  of  the  sale,  and  a  rcsair  was  iherefoic  rendered  necessary. 

It  is  (he  second  sale  which  is  now  a(l('ni{)it'd  to  beset  aside;  and 

that  I  niny  be  the  IwMier  mulersiood,   1  shall  consider  the  several 

reasons  assigned  in  the  order  in  which  they  were  presented. 

I.  That  (he  adveiiir^ements  of  the  time  and  place  of  sale 

were  not  signed  by  (he  master  with  hi.s  own  proper  hand.    They 

were  printed  notices,  containing  a  description  of  the  property, 

«nd  the  name  of  (he  master  was  printed  al  the  bottom  instead  of 

being  written  by  himself.     At  this  day  to  sustain  an  objection  of 

this  kind  would  be  too  strict  a  construction  of  the  act,  and  create 

much  confusion  in  the  judicial  sales  of  the  state.     The  practice 

has  been  different  in  dit?erent  counties,  but   it  is  quite  probable 

that  as   many  fid  vert  isenients  are  put  up  with  the  name  of  the 

officer  either  printed  or  sii^ned  by  another  in  his  behalf,  as  there 

arc  of  those  actually  signe<l  by  himself.     The  advertisements 

must  be  signed  by  the  master  or  sheriff,  so  that  the  public  may 

understand  that  (hey  are  made  by  due  authority,  but  whether 

tlie  hand-wriiing  of  the  otfjcer  is  placed  to  the  paper,  or  the  same 

be  done  by  his  auiliority  and  direction,  either  by  printing  or  by 

^e  hand-writing  of  another,  is  not  material.     In  either  case  it  it 
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virtually  n  signing  by  the  officer.  If  disposed  to  look  critically  at 
the  wordij  of  the  statute,  it  would  be  found  that  the  section  of  tlie 
act  direct iiig  a  sale,  by  a  master  or  sheriff,  of  mortgaged  premises, 
on  executions  out  of  this  court,  does  not  use  the  same  language 
with  that  which  directs  the  course  of  proceeding  on  execution:? 
from  the  supreme  court.  That  act  provides,  that  the  sheiiff  shall 
give  notice  by  advertisements  "signed  by  himself."  The  act 
regulating  sales  on  mortgaged  premises,  uses  this  language : — 
"The  sherifT,  &c.  shall  give  notice  by  advertisements  of  the  lime 
and  place  of  sale,  and  proceed  in  all  other  respects  in  the  same 
manner  as  in  case  of  a  writ  of  fieri  facias  issued  out  of  the  su- 
preme court  against  real  estate.*'  Tlie  wordn  "signed  by  him- 
self," are  omitted,  and  certainly  leave  the  act  on  this  point  of  very 
doubtful  construction. 

2.  The  master  adjourned  the  sale  from  the  2d  to  the  30th  of 
March,  without  publishing  such  adjournment  in  the  new^pciper. 
However  expedient  a  requirement  of  this  kind  would  be,  it  is  a 
sufficient  answer,  that  the  law  makes  no  provision  on  the  sub- 
ject. The  publicaiion  required  by  tiie  act  only  refers  to  the  time 
and  place  first  <ip|X)inted  for  the  sale,  and  not  to  the  adjourned 
day.  That  such  is  its  meaning  is  obvious  Iruni  ihc  publicatior) 
being  required  for  four  ^\(H'kssucco^&'i\elv  piior  to  the  time  of  sale, 
and  yet  an  adjournnici)t  may  be  Uiitde  by  llic  ulliccr  for  a  week 
or  ten  days,  or  for  any  other  time  not  exceeding  one  month. 
The  master,  however,  it  seems,  did  direct  advertisements  of  the 
adjournment  lo  Ije  put  up  in  three  public  places  in  the  vicinity  of 
the  land.  Tins  wa?-  not  retiuired  by  law,  but  it  evinced  a  com- 
mendable disposiiion  to  give  publiciiy  lu  the  sale. 

3.  The  master  advertised  the  sale  for  Monday  the  2d  of  March, 
between  the  hours  of  twelve  and  five  o'clock  in  the  afternoon,  and 
not  for  a  precise  time  wiihin  those  hours.  1  would  advise  every 
officer  to  name  an  hour  between  twelve  and  five  at  u  hicli  the  sale 
will  commence.  There  is  a  propriety  and  convenience  to  the 
parties  and  the  public  in  such  a  course,  which  should  always  be 
considered,  but  I  do  nut  think  it  essential  to  the  validity  of  the 
sale.     Advertisements  for  sales  are  generally  made  betweeD  the 
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hours  of  twelve  and  five,  wilhout  namii\g  any  particular  hour, 
and  ill  the  absence  of  any  proof  of  fraud  or  unfair  practice,  the 
sale  is  good. 

4.  Thai  the  public  places  at  which  the  advertisements  were 
put  up  were  not  sufficiently  scattered,  but  were  too  near  each  oth- 
er. The  land  to  be  soM  was  in  Nottingham  township.  Two  of 
the  notices  were  put  up  in  Nottingh.im,  and  three  in  the  township 
of  Trenton.  The  places  appear  to  have  been  well  selected  to 
give  publicity  to  the  sale,  were  in  compliance  with  the  law,  and 
there  is  no  foundation  for  complaint  on  (his  point. 

5.  The  terms  of  sale  are  complained  of  as  being  unusual,  se- 
vere, and  destructive  to  the  defendants'  rights.  This  is  an  im- 
portant inquiry,  and  should  be  well  considered.  These  conditions 
were,  that  the  purchaser  should  within  half  an  hour  pay  one 
fourth  of  the  purchase-money  in  cash,  or  by  a  check  marked  good 
by  one  of  the  Trenton  banks ;  tbe  residue  of  the  money  to  be 
paid  at  the  delivery  of  the  deed  on  the  13th  of  April  then  next. 
In  case  of  non-compliance  with  the  conditions,  the  purchaser  to 
forieii  tbe  first  payment  and  to  make  good  all  dimiages  on  a  re- 
sale. These  are  certainly  strict  terms,  but  was  there  nothing  in 
the  case  calling  for  rigid  measures?  There  had  been  a  previous 
snie  made  on  this  execution.  The  greater  part  of  the  purchasers 
were  the  defendants  themselves,  none  of  whom  had  complied 
with  the  terms  of  the  sale,  or  oifered  any  excuse  for  not  doing 
60.  I'he  terms  of  that  sale  required  no  payment  to  l)e  made  at 
the  lime  of  sale,  but  at  the  giving  of  the  deed,  some  fifteen  days 
thereafter.  The  defendants,  who  were  the  purchasers,  thus  failing 
to  take  their  deeds  or  pay  any  money  at  the  time  fixed  for  that 
purpose,  the  whole  proceeding  was  of  no  avail,  and  the  com- 
plainant was  obliged  to  go  over  the  same  process  of  advertising 
for  iwo  months  a^ain,  and  be  thus  further  postponed  in  the  pay- 
ment of  his  debt.  When  the  master  came  to  ^yi  his  terms  for 
the  second  sale  he  saw  the  necessity  of  adopting  a  course  that 
would  prevent  another  failure,  and  it  was  for  that  reason  alone, 
as  (he  whole  case  fully  shows,  and  from  no  desire  to  oppress  or 
injure  the  defendants,  that  be  required  the  payment  in  cash  at 
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the  time  of  the  sale  of  one  fourth  of  tlje  purchase  money.  Un- 
der the  circuiustances,  ]  tlntik  he  was  justitiable  in  so  doing.  So 
far  from  any  disposition  being  manifested  by  the  niaaterorby 
the  complainant  to  be  oppressive  in  their  course,  the  wliole  evi- 
dence would  lead  me  to  think  direcilv  the  reverse.  This  execu- 
lion  was  issued  on  the  9(h  of  August.  The  property  was  adver- 
tised liist  for  the  12ih  of  October.  On  that  day  it  was  adjourned^ 
at  the  re(|uest  of  tlie  d(.*fendants,  to  the  l*.^ih  of  November  ;  aiid  on 
that  day  it  was  again  further  adjourned,  on  the  like  request,  to 
tlie  2Gth  of  the  same  month,  I  he  day  of  the  first  sale.  Upon  default 
being  made  by  tlic  purchasers  to  comply  wiih  the  terms  of  sale, 
tl)e  properly  was  advertised  by  the  masier  again  for  the  2d  of 
March,  and  then  again,  at  the  instance  of  the  defendants,  post- 
poned until  the  3t)th  of  the  same  month,  on  which  day  and  the 
day  after  the  sale  took  place.  Between  six  and  seven  months 
thus  passed  after  the  execution  was  placed  in  the  inasters  hands 
before  the  fmal  sale  was  made,  and  every  adjournment  and  de- 
fault made  by  the  defendants.  This  does  not  look  like  a  disposi- 
tion to  oppress  the  defendants,  or  to  enable  the  complainoht  to 
become  the  owner  of  the  property.  1  have  no  such  impression. 
The  complainant  wanted  his  money,  and  took  such  steps  as  he 
had  a  legal  right  to  do  to  procutc  payment.  At  the  first  sale,  as 
the  property  in  the  diiierent  parcels  brought  sufljcient  to  pay  his 
debt,  he  let  others  become  the  purchasers  ;  and  it  is  manifest  thai 
he  became  the  purchaser  at  the  second  sale  for  the  only  reason 
that  oiheis  would  not  bid  enough  to  pay  his  debt,  and  he  fhotigh 
it  more  fur  his  interest  to  buy  it  in  himself  than  to  meet  the  loss-. 
The  master,  who  is  examined  by  the  defendants,  says,  that  i 
settling  the  conditions  of  the  sale,  he  was  not  inHuenced  by  th 
wishes  or  views  of  the  complainant.  He  seems  to  have  acte(£=J 
with  a  correct  estimate  of  the  position  l>e  occupied  as  a  publi<»^ 
officer,  bound  to  do  that  which  under  all  the  circumstances  wa^^r 
right  in  itself,  without  following  the  dictation  or  control  of  an'  m 
person.  At  first  he  designed  to  require  a  payment  in  cash  of  o 
third  of  the  purchase  money,  but  changed  it -at  the  suggesti 
of  the  defendants  to  one  fourth. 
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6.  That  ibe  lot  of  twenty  three  acrcB  should  have  been  subdi- 
vidcd  and  8old  in  purccle.     Tiie  general  rule  is  \i'ell  i^ettled,  that 
wbere  a  tract  of  land  is  divided  into  dit^tinct  parcels,  it  must  be 
Hold  iQ  that  way.      Woods  v.  Monell.  1  John,  Ck,  605 ;  Mo- 
hawk Bank  v.  Atwater,  2  Palffe*8  Ch.  61.     See  also  the  case 
of  Mervin  and  others  v.  Smith  and  others,  in  this  court.    Does 
this  case  come  within  that  rule?    This  is  the  important  inquiry. 
After  a  careful  examination  of  the  evidence,  and  with  an  earnest 
desire  to  protect  the  defendants  from  any  abuse  of  their  rights,  1 
have  come  to  the  conclusion  that  I  cannot  disturb  this  sale  upon  this 
ground.     There  are  several  considerations  which  forbid  it. 

1.  The  land  is  not  subdivided  into  distinct  parcels  so  as  (o 
free  the  complainant  from  embarrassment  in  attempting  to  sell  it 
in  lots.     This  twenty-three  acre  lot  was  purchased  a  few  yeors 
^ince  when  properly  brought  a  high  price,  of  the  complainant,  it 
being  an  open  field  in  the  ordinary  situation  of  farm  lands.    The 
defendants  intended  to  turn  it  into  building  lots,  and  with  that 
^iew  laid  strents  across  it  in  different  directions  and  made  some 
"nprovements  u|)on  paitof  it,  by  building  a  basin,  store-house 
^^id  lime-kiln.     These  streets,  however,  it  seems  from  the  e vi- 
olence, are  not  laid  out  according  to  law,  nor  in  many  instances 
^re  they  even  defined  by  fences.    Much  of  the  land  lies  in  com- 
v^iori.     It  is,  in  fact,  one  among  many  of  those  unfoitunate  cases 
>n   which  lands  lying  in  the  neighborhood  of  towns  and  cities 
have  been  set  apart  on  paper  for  extensive  improvements,  but 
^iiich  have  failed  from  the  enibarrassments  of  the  times,  and 
^liat  too,  with  great  loss  to  the  purchasers.     To  oblige  a  master 
or  slierifT  to  be  bound  by  such  subdivisions  of  property,  would  be 
attended  with  great  uncertainty,  and  be  a  perversion  of  the  spirit 
and  intention  of  the  rule. 

2.  The  decree  and  execution  in  this  case  fixed  the  order 

ill  which  the  property  should  be  sold,  and  the  sale  has  been  in 

coiifonrity  with  them.     I'here  was  great  care  taken  at  that  time 

to  secure  the  rights  of  ail  partie^,  and  yet  this  tjuestion  of  selling 

this  lot  in  parcels  was  never  agitated. 

3.  At  the  first  sale  of  this  property,  the  tweniy-three  acres  U'cre 
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sold  in  one  parcel  without  oLjeclion,  and  purchased  by  one  of  (he 
defendant?,  who  failed  to  comply  with  the  terms,  and  now  upon 
this  rcf^alc  for  (lie  first  time  is  this  difficulty  inlerpused.  Had  ii 
been  considered  impoitant  to  have  the  lot  suhdivided,  it  i»  aome- 
what  singular  that  it  was  not  sug&^ested  at  an  earlier  day,  and 
particularly  before  the  first  aale  was  made. 

4.  The  great  reason  which  would  have  induced  me  to  direct  a 
resale  of  (his  lot  (had  I  found  that  course  consistent  with  those 
principles  which  must  govern  the  case)  would  have  been,  that 
W.  H.,  one  of  the  defendants,  had  placed  improvements  on  a 
part  of  this  lot.  But  the  master  testifies  distinctly  that  Mr.  H. 
acceded  to  the  selling  of  (he  properly  in  the  way  in  which  it  was 
sold,  and  to  the  terms  of  sale.  This  consent  must  take  away, 
therefore,  any  complaint  from  that  quarter. 

5.  The  act  which  authorizes  a  defendant  to  elect  wliat  |)ariof 
his  lauds  shall  be  sold  by  the  sheriff  on  execution,  by  serving  a 
notice  on  him  twenty  days  previous  to  the  sale,  does  not  apply  to 
this  case.  That  act  is  confined  to  cases  where  a  part  only  of  the 
lands  are  necessary  to  be  sold  to  satisfy  the  execution.  Here  the 
whole  was  decreed  to  be  sold,  and  that  too  U{)on  a  report  of  the 
, master  that  it  was  necessary  ;  and  the  res^ult  has  shown  that  alL 
the  property  was  net  sufficient  to  siitisfy  the  complainanl^s  debt. 
Acting  within  the  spirit  of  that  act,  however,  it  was  right,  and  the 
master  accordingly  did  follow  the  written  request  of  the  defiead. 
ants  as  far  as  he  found  it  safe  to  do  so. 

As  1  have  not  been  able  to  satisfy  myself  of  the  propriety  oTii 
terferiug  with  this  sale  upon  any  of  the  grounds  taken,  the  ru 
to  show  cause  must  be  discharged,  and  the  master  must  p 
in  executing  the  deeds  under  the  sale.     As  some  questions  h 
been  presented  which  were  leasonable  and  proper  for  the  defe 
ants  to  have  settled,  I  shall  make  the  order  without  costs. 
Order  accordingly. 


C  A  »E» 
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I^'iCHOLAs  Neville  v.  Albert  C.  Demeritt  and  others. 

k.11  order  allowing  a  defendant  to  examine  his  co-defendant  as  a  witness,  will 
always  bo  granted  upon  a  tuggestion  that  the  party  to  bo  examined  has  no 
interest  in  the  causo,  leaving  the  question  of  interest  to  be  settled  at  the 
lieuing  upon  the  proofs. 

L  mere  tmetee  may  always  bo  examined  as  a  witness  by  a  co-defendant,  if 
it  tuns  out  upon  the  hearing  that  he  has  an  interest  in  the  cause — that  a 
decree  may  be  obtained  against  him,  although  it  be  for  costs  only,  his  testi* 
mony  will  be  excluded, 

■dnunibility  of  the  evidence  depends  on  the  question,  whether  the  wit. 
hftt  any  intercat  beyond  that  of  a  mere  trustee.  If  he  has  any  individual 
eonoern  in  the  case,  the  evidence  is  incompetent. 

^WThare  the  interest  of  a  witness  may  bo  released  by  the  party  offering  him,  and 
no  objection  is  made  to  the  witness  on  his  examination,  an  objection  made 
for  the  first  time  at  the  hearing,  will  not  be  sustained,  without  giving  the 
party  offering  him  an  opportunity  to  reloaso  that  interest  and  to  re-examine 
the  witness. 

I^arties  are  always  examined  as  witnesses,  by  the  very  terms  of  the  order, 
subject  to  all  just  exceptions  at  the  hearing.  But  witnossos,  not  parties, 
should  be  objected  to  at  the  time  of  their  examination. 

'Jt'lie  declaration,  by  a  witness,  of  his  intention  to  pay  a  sum  of  money  rather 
than  the  party  should  loso,  will  not  render  tlie  iintness  incompetent,  unless 
he  be  legally  responsible  for  the  money. 

An  answer,  so  for  as  it  is  a  response  to  to  the  bill,  will  avail  the  defendant 
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unloBi  it  be  overcome  by  the  testimony  of  witnesses ;  bat  so  fu  as  it  sets  op- 
new  matter  it  must  be  proved. 

K  is  a  rule  in  equity  that  an  incumbrance  shall  be  kept  alive  or  considered  ex- 
tinguished, as  will  mobt  a^anoe  the  justice  of  the  case. 

Where  a  deed  was  delivered  through  mistake  before  the  whole  of  the  purehue 
money  was  paid  or  secured,  the  grantor  was  permitted  to  protect  himself 
against  the  effects  of  the  mistake,  by  keeping  alive,  in  the  hands  of  a  trus- 
tee, an  incumbrance  on  the  premises  created  by  himself  before  the  sale,  al- 
though the- deed  oontained  covenants  of  general  warranty,  and  against  all 
incombrances. 

Bill  for  foreclosure,  filed  April  3,  183S,  stated,  that  the  de- 
fendants. Albeit  C.  Demeritt  and  wife,  on  the  first  day  of  Octo- 
ber, 1836,  executed  to  Horace  H.  Ladd  a  bond  and  mortgage  to 
secure  the  payment  of  eight  thousand  dollars,  in  one  year  from 
the  date  thereof,  with  interest.    The  mortgage  was  upon  a  bouse 
and  lot  in  the  city  of  Newark,  and  was  acknowledged  on  the 
28lh  day  of  October,  1836.     That  the  moitgagee,  Horace  H. 
Ladd,  on  the  28th  day  of  November,  1 836,  assigned  the  said 
bond  and  mortgage  to  the  complainant.     That  the  assignment 
of  the  mortgage  was  duly  acknowledged,  and  was  recorded,-  to- 
gether with  the  mortgage,  on  the  29lh  day  of  November,  1836, 
in  the  clerk's  office  of  the  county  of  Essex.     That  the  mortgaged 
premises  were  conveyed  to  said  Albert  C.  Demeritt  by  Willia 
Tuttle  and  wife,  by  deed  dated  the  19th  day  of  February,  1836^. 
for  the  consideration  of  thirteen  thousand  five  hundred  ddla 
by  which  deed  the  said  William  Tuttle  covenanted  that  he  was: 
the  lawful  owner  of  the  said  premises;  that  at  the  time  of  th» 
execution  of  the  said  deed,  the  premises  were  not  incumbered 
by  any  mortgage,  judgment,  or  limitation,  or  by  any  incu 
brance  whatsoever,  by  which  the  title  of  the  said  Albert  C. 
meritl  to  said  premises  could  or  might  be  changed,  charged, 
tered  or  defeated  ;  that  the  said  William  Tuttle  and  wife  b 
good  right,  full  power,  and  lawful  authority  to  sell  and  coovi 
the  said  premises  in  fee ;  and  also,  that  he  the  said  Willi 
Tuttle  would  warrant,  secure,  and   for  ever  defend   the 
premises  unto  the  said  Albert  C.  Demeritt,  his  heirs  and  assi 
against  the  lawful  claims  and  demands  of  all  and  every  pcr^ 
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And  persons,  freely  and  clearly  freed  nnd  dis^charged  of  and  from 
nil  manner  of  incumbrances  whaisoever.    That  the  said  William 
Tuttle  and  wife,  before  making  the  said  deed  of  conveyance  to 
Albert  C.  Demeritt,  on  the  31st  day  of  May,  1834,  execiited  a 
deed  of  mortgage  upon  a  part  of  the  same  premises,  to  Edward 
Blackford,  John  Agg,  Francis  G.  Blackford  and  William  R 
Blackford,  to  secure  a  bond  given  by  the  said  William  Tuttle, 
conditioned  for  tlie  payment  of  one  thousand  dolkirs  with  inter- 
est, on  the  31st  of  May,  ]S3r),  which  was  duly  recorded  in  the 
clerk^s  office  of  the  county  of  Essex,  and  on  the  26th  of  June, 
1835,  vfdLS  assigned,  with  the  bond,  to  George  Douglass.     That 
Dbuglass,  having  occasion  for  the  money  secured  by  the  said 
bond  and  mortgage,  called  on  William  Tuttle  to  pay  the  same ; 
but  that  the  said  William  Tuttle,  to  prevent  a  prosecution  being 
commenced  against  him  upon  the  -said  bond,  and  with  an  intent 
to  defraud  the  said  Albert  C.  Demeritt  and  his  assigns,  and  com- 
pel his  assigns  to  pay  and  satisfy  the  said  bond  and  mortgage, 
contrary  to  and  in  express  violation  of  the  covenants  contained 
in  the  said  deed  made  by  the  said  William  Tuttle  and  wife  to  the 
said  Albert  C.  Demeritt,  and  for  the  puqx)se  and  with  the  inten- 
tion of  setting  up  the  said  bond  and  mortgage  as  an  outstanding 
valid  and  existing  claim  upon  the  premises  therein  described,  by 
a  combination  aud  contrivance  with  his  son  Joseph  N.  Tuttle, 
either  directly  or  indirectly,  on  or  about  the  14th  of  August, 
1836|  procured  an  assignment  of  the  said  bond  and  mortgage 
4o  be  made  to  the  said  Joseph  N.  Tuttle,  who  still  holds  the 
same,  and  claims  by  virtue  thereof  an  interest  in  tiie  mortgaged 
j>remi8e&     That  the  said  Joseph  N.  Tuttle  has  not  any  direct 
interest  in  the  said  bond  and  mortgage  so  assigned  to  him,  or  in 
-the  monies  secured  thereby,  but  liolds  the  same  as  agent  or  trus- 
-  tec  for  the  said  William  Tuttle,  who  furnished  the  means  paid 
to  George  Douglass  ^^s  the  consideration  of  the  said  assignment; 
-and  insists  that  the  said  bond  and  mortgage  should  be  decreed  to 
be  delivered  up  to  be  cancelled.     The  bill  further  insists,  that 
even  if  William  Tuttle  did  not  furnish  the  means  paid  as  the 
consideration  for  said  assignment  to  Joseph  N.  Tuttle,  and  .the 
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said  mortgage  remains  in  his  hands  a  valid  and  subsisting 
lien  upon  the  said  mortgaged  premises,  yet  that  William  Tultle 
ought,  in  order  to  avoid  circuity  of  action,  to  be  compelled  by 
virtue'of  the  covenants  contained  in  his  deed  to  Albert  C.  De- 
meritt, (to  the  full  beneflt  and  protection  of  which,  the  com- 
plainant insists  he  is  entitled,)  to  satisfy  and  cancel  the  said  bond 
and  mortgage  given  by  the  said  William  Tuttle  and  wife,  and 
assigned  to  the  said  Josepii  N.  Tuttle,  and  relieve  the  mortgaged 
premises  from  the  same ;  or,  in  case  the  mortgaged  premises 
should  be  lialje  to  pay  the  same,  and  should  not  bring  sufficient 
to  pay  and  satisfy  the  complainant's  mortgage,  then  that  William 
Tuttle  should  be  compelled  to  pay  the  amount  due  tipon  Ihc 
bond  and  mortgage  given  by  him  and  assigned  to  Joseph  N. 
Tuttle,  if  the  deficiency  arising  upon  the  sale  of  the  mortgaged 
premises  shall  amount  to  that  sum,  or  so  much  thereof  as  will 
satisfy  such  deficiency.  The  bill  prays  the  usual  decree  for 
foreclosure  and  sale  of  the  mortgaged  premises  ;  that  Joseph  N. 
Tuttle  and  William  Tuttle  may  be  decreed  to  deliver  up  the 
said  mortgage  so  given  by  the  said  William  Tuttle  and  assigned 
to  Joseph  N.  Tuttle,  to  be  cancelled ;  that  the  said  William 
Tuttle  may  be  compelled  to  satisfy  and  cancel  the  same,  and  re- 
lievo the  said  mortgaged  premises  therefrom,  and  be  decreed  tO' 
keep  and  perform  the  covenants  contained  in  his  deed  to  Albert— ^"^ 
C.  Demeritt;  the  complainant  decreed  to  be  entitled  to  the  fuH-#"- 
benefit  and  protection  of  said  covenants,  and  be  protected  from  M.  fl 
and  against  the  said  mortgage  held  by  Joseph  N.  Tuttle;  hn^ZM  M 
that  William  Tuttle  maybe  decreed  to  satisfy  any  deficiency  .^^ 
that  may  arise  in  satisfying  complainant's  mortgage  by  reasov 
of  the  said  mortgage  assigned  to  Joseph  N.  Tuttle. 

The  answer  of  William  Tuttle  admits  the  execution  of  thr€ 
deed  from   himself  and  wife  to  Albert  C.  Demeritt,  the  priof 


f 


mortgage  from  Tuttle  and  wife  to  Kdward  Blackford  and  othear  je 
and  its  assignment,  asset  forth  in  the  complainant's  bill ;  hc^  i 
stales,  that  on  or  about  the  1st  of  April,  1S35,  this  defendar  ^tfca/ 
while  the  owner  and  in  possession  of  said  premises,  agreed  vrr^^r^it 
William  T.  Voorhies  (his  nephew)  to  sell  a  part  of  the  nx^    ari- 
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gaged  premises  described  in  the  bill  of  complaint  to  liim,  for  the 
consideration  of  two  thousand  two  liundrcd  dollars,  to  be  paid 
or  secured- by  said  Voorhies  on  the  delivery  of  the  deed.     That 
it  was  understood  and  agreed  between  this  defendant  and  said 
Voorfiics,  that  the  lot   should  be  conveyed  free  and  clear  of  all 
incumbrances,  and  that  so  much  of  the  consideration  money  to 
be   paid  by  Voorhies  as  should  be  necessary  for  that  purpose, 
should   be  applied   to  the  payment  and  satisfaction  of  the  said 
mortgage  given  by  defendant  to  Edward  Blackford  and  others. 
That  Voorhies  and  this  defendant,  having  full  confidence  in 
each  other,  the  agreement  between  them  was  not  reduced  to 
writing,  nor  was  any  memorandum  made  thereof.     That  Voor- 
hies being  unprepared  to  pay  the  purchase  money,  no  deed  was 
made  to  him,  but  he,  with  the  knowledge  and  consent  of  this 
defendant,  took  possession  of  the  said  lot,  and  in  the  summer  of 
1S35  erected  thereon  and  on  an  adjoining  lot  owned  by  Voorhies, 
two   large  brick  buildings.     That  at  different  times  during  the 
sumnner  and  fall  of  1835,  Voorhies  paid  this  defendant  two  hun- 
dred and  eighty-one  dollars  and  sixty-three  cents,  in  part  pay- 
ment of  the  sum  of  two  thousand  two  hundred  dollars,  agreed 
to  be  paid  as  the  purchase  money  of  said  lot,  and  for  the  interest 
thereon.     That  in  the  month  of  February,  1836,  Voorhies  in- 
formed this  defendant  that  he  had  agreed  to  sell  the  said  lot,  with 
other  real  estate,  to  Albert  C.  Demeritt,  who  had  agreed  to  pay 
to  this  defendant  the  remainder  of  the  price  stipulated  to  be  paid 
"by  Voorhies  to  this  defendant,  which  then  amounted  to  about 
two  thousand  dollars,  as  follows,  viz. :  to  pay  one  thousand  dol- 
lars in  money  on  the  delivery  of  the  deed,  and  to  secure  the  pay- 
ment of  the  remaining  one  thousand  dollars,  with  interest,  in 
one  year,  by  bond  and  mortgage  upon  the  said  lot,  and  request- 
ed this  defendant  to  convey  the  lot  directly  to  Albert  C.  Demeritt, 
which  defendant  agreed  to  do  w  hen  Demeritt  complied  with  the 
terms  above  stated.     That  Voorhies  caused  a  deed  for  said  lot, 
from  this  defendant  and  wife  to  Demeritt,  to  be  prepared,  which 
was  duly  executed  and  acknowledged,  and  which  defendant  ad- 
mits was  the  same  deed  as  that  set  forth  in  the  bill  of  complaint. 
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That  said  deed  was  retained  by  defendant  in  his  hands  until 
D.  A.  H.  easquire,  by  whom  tlie  said  deed  was  prepared,  and  who 
defendant   believed  acted  as  attorney  both  for  Voorhiee  and  De- 
ineriu  in  the  transaction  of  the  business,  handed  to  defeodant  a 
bond  executed  by  A.  C.  Denieiitt  to  this  defendant,  bearing  date 
February  19th,  1S36,  conditioned  for  the  payment  of  one  thou- 
sand dollars  in  one  year  from  date,  with  interest  half-yearly,  and 
also  a  mortgage  to  secure  the  payment  thereof,  made  and  es:e- 
cuted  by  A.  C.  Demeritt  and  wife  to  defendant,  upon  the  lot  de- 
scribed in  the  last  n)cntioncd  deed  ;  and  the  said  D.  A.  H.  at  the 
same  time  requested  defendant  to  hand  him  the  deed  of  convey- 
ance executed  by  defendant  and  wife  to  Demeritt,  as  before  men- 
tioned ;  and   this  defendant  being  informed  by  D.  A.  U.  that 
Yoorhies  and  Demeritt  had  settled  between  themselves  the  mat- 
ters connected  with  the  transfer  of  the  said  real  estate,  and  be- 
lieving that  D.  A.  H.  fully  understood  the  terms  upon  which  this 
defendant  was  willing  and  had  agreed  to  convey  said  lot,  and 
that  he  would  not  deliver  ihc  said  deed  to  Demeritt  until  the  sum 
of  one  thousand  dollars,  agreed  to  be  paid  on  the  delivery  of  the 
said  deed,  had  been  fully  paid  and  satisGed,  gave  the  said 
to  D.  A.  II.   and  received  from  him  Demeritt's  bond  and  mort 
gage.     That  defendant  afterwards  learned  to  his  great  surpri 
that  D.  A.  II.  was  ignorant  that  the  said  sum  of  one  thousan 
dollars  was  to  be  paid  on  the  delivery  of  the  deed,  and  that  h< 
Jiad  immediately  after  the  delivery  of  the  deed  to  him  by  defen 
dant,  lodged  it  in  the  clerk's  office  of  the  county  of  Essex,  anc 
caused  the  same  to  be  recorded  according  to  law.     That  this  de 
fendant  shortly  afterwards  gave  notice  to  Demeritt  tliat  the 


had  been  put  on  record  through  mistake,  that  defendant  was  er- 
titled  to  receive  one  thousand  dollars  before  tlie  deed  was  renders 
operative,  and  requested  Demeritt  to  pay  the  same,  which  W 
refused  or  neglected  to  do.     Admits  that  the  consideration  in  t  J 
deed  from  defendant  and  wife  to  Demeritt  is  therein  stated  to 
thirteen  thousand  five  hundred  dollars,  and  that  it  is  expn 
lo  have  been  paid  by  Demeritt  to  this  defendant  and  his  wife 
:the  execution  of  the  deed,  and  that  the  receipt  thereof  is  ^y^v »^ 
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acknowledged ;  but  expressly  denies  that  this  defendant  ever 
Blade  any  bargain  with  Demeritt  respecting  said  lot,  or  that  he 
ever  bad  any  communication  with  him  or  any  person  on  his  be- 
half respecting  tiie  sale  and  conveyance  of  said  lot,  before  the 
communication  with  D.  A.  H.  above  referred  to;  that  he  has 
ever  received  any  consideration  for  the  sale  and  conveyance  of 
the  said  lot,  other  than  the  sum  of  two  hundred  and  eighty-one 
dollars  and  sixty-three  cents,  above  stated  to  have  been  paid  by 
Voorhiea,  and  the  further  sum  of  twenty-three  dollars  and  thirty- 
seven  cents,  interest  on  the  said  sum  of  two  thousand  dollars 
\jp  to  the  date  of  the  deed  from  defendant  and  wife  to  Demeritt, 
zxnd  the  further  sum  of  one  thousand  dollars  secured  by  Dc- 
meritt's  bond  and  mortgage  to  this  defendant.    States  that  at  the 
Hme  that  Demeritt,  while  ncgociating  with  Voorhies  for  the  pur- 
chase of  the  lot,  was  apprised  that  the  title  was  not  in  him,  but 
m  this  defendant,  that  two  thousand  dollars  of  the  purchase  mo- 
ney agreed  to  be  praid  by  Yoorhics  remained  unpaid,  and  that 
Xhxs  defendant  was  unwilling  to  deliver  a  title  imtil  one  thousand 
dollars  should  be  secured  by  mortgage,  and  the  remaining  one 
thousand  dollars  should  be  paid  in  money,  which  this  defendant 
insisted  on  receiving  to  enable  him  to  discharge  his  mortgage  for 
one  thousand  dollars  upon  the  mortgaged  premises ;  and  that 
Uhe  said  Demeiitt  agreed  to  pay  the  said  sum  of  one  thousand 
dollars  in  money,  and  to  execute  a  bond  and  nrortgage  to  this 
defendant  upon  the  said  lot,  on  the  delivery  of  the  deed  by  de- 
fendant.     That  at  the  time  of  receiving  the  deed  from   this 
defendant  and  his  wif<\  Demeritt  knew  of  the  mortgage  thereon 
previously  given   by  this  defendant  and   his  wife  to  Edward 
Blackford  and  others,  and  that  the  same  remained  uncancelled, 
A  legal  incumbrance  upon  the  said  lot.     Admits  that  about  the 
4tb  of  August,  1836,  this  defendant,  being  called  upon  by  the 
agent  of  George  Douglass,  to  whom  the  bond  and  mortgage 
given  by  this  defendant  to  Edward  Blackford  and  others  had 
l)een  assigned,  for  the  payment  thereof,  raised  the  sum  of  one 
thousand  and  forty  dollars  and  sixty-seven  cents,  the  amount  of 
principal  and  interest  due  thereon,  and  thereby  procured  an  a&- 
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eiguincat  of  said  bond  and  mortgage  to  be  made  to  bis  god  Jo 
8cph  N.  Tutlle,  and  lliat  the  said  Josepli  Tf.  Tuttle  holds  the 
euid  bond  and  mortgage  as  trustee  and  agent  of  this  defendant 
and  lias  no  direct  interest  therein  or  in  the  monies  secured  there 
by.  Denies  that  the  said  assignment  was  by  the  defendant  pro 
cured  to  be  made  witli  any  fraudulent  intent  or  |Hirpose,  bui 
solely  to  protect  himself  from  loss  or  injury  in  consequence  o 
the  recording  of  tiie  deed  of  conveyance  for  the  said  lot  througl; 
mistake  and  misunderstanding.  Insists  that  the  mortgage  ese 
cuted  by  this  defendant  and  wife,  and  held  by  Joseph  N.  Tuttk 
as  trustee  for  this  defendant,  is  a  valid  and  subsisting  lien  and 
incumbrance  on  the  lot  of  land  therein  described,  and  entitled  tc 
priority  in  payment  over  any  mortgage  or  incumbrance  upon  the 
same  property  created  or  imposed  subsequent  to  the  registry  ol 
the  said  mortgage. 

The  answer  of  Joseph  N.  Tuttle  states  substantially  the  same 
matters  contained  in  the  answer  of  William  Tuttle,  and  admits 
that  he  holds  tlie  bond  and  mortgage  executed  by  Wiiiiaui  Tut- 
tle and  wife  to  Edward  Blackford  and  others,  and  assigned  to 
him,  as  agent  or  trustee  for  the  said  William  Tuttle. 

Afler  the  cause  was  at  issue,  an  order  was  made  on  the 
application  of  William  Tutlle,  one  of  the  defendants,  for  tlie 
examination  of  Joseph  N.  Tuttle,  a  co-defendant,  in  pursuance 
of  which  order  the  testimony  of  the  said  J.  N.  Tuttle  had  been 
taken  and  was  read  upon  the  hearing. 

The  cause  came  on  for  hearing  upon  the  bill,  answers  of  Wil- 
liam Tuttle  and  Joseph  N.  Tuttle,  replications  and  proofs. 

E.  Vauarsdalc,  jun,  and  E,  Vanaisdalcj  for  complainant 
insisted  that  J.  N.  Tuttle  was  not  a  competent  witness.  He  is  a 
party ;  he  may  pay  costs  or  receive  them.  By  his  answer  he 
prays  for  costs:  2  Mad.  Cluin.  31G;  3  /.  C.  R,  612;  3  Atk 
401.  He  is  also  a  trustee :  2  Brovm's  Ch.  Cases,  330  ;  3  Paige 
664.  That  Wm.  T.  Voorhics  was  also  incompetent.  He  has  de 
clared  that  he  would  pay  the  thousand  dollars  to  Tuttle  before  h€ 
should  lose  it.    He  is  also  interested,  for  he  is  bound  to  pay  Tuttle. 


JULY  TERM,  1840.  329 

[Neville  y.  Demeritt  et  al.] 

The  deed  from  Tuttle  to  Demeritt  is  absolute  on  its  face. 
There  was  no  declaration  of  a  contrary  intention  at  the  time  of 
execatJDg  it  Declarations  of  the  intention  or  understanding  of 
a  grantor,  different  from  the  intent  apparent  on  the  face  of  the 
deed,  or  of  conditions  annexed  to  it,  to  be  effectual,  must  be 
made  at  the  time  of  executing  it :  I  J,  C,  R.  240,  247,  251 ; 
Noy's  Rep.  6 ;  9  Coke,  137. 

Tuttle  has  no  equitable  lien  upon  the  land  for  the  thousand 
dollars  remaining  unpaid.  He  took  security  on  tlie  land  for  a 
part  of  the  money,  and  never  intended  to  look  to  the  land  for 
the  balance :  1  Paige,  30. 

The  covenants  in  the  deed  from  W.  Tuttle  to  Demeritt  run 
with  the  land.  There  is  a  breach  of  the  covenant  against  in- 
cambrances,  and  the  assignee  of  the  mortgage  may  hold  him 
liable:  3  Barn,  and  Aid.  392 ;  2  Cowen,  137,  143  ;  Cro.  Eliz. 
373,  436 ;  Cro.  Car.  503 ;  4  M.  and  S.  53 ;  Plait  on  Cov. 
304 ;  3  Law  Lib.  135. 

The  mortgagee  is  entitled  to  the  benefit  of  these  covenants : 
L  8  Law  Lib.  151,  351 ;  1  Peters,  441 ;  4  Afner.  Com.  Law, 
7. 

If  Tuttle  is  liable  on  the  covenants  contained  in  his  deed,  the 
^>art,  to  prevent  circuity  of  action,  viill  hold  him  liable  at  once : 

Cranch,  322,  330 ;  17  Mass.  586 ;  7  John.  358 ;  13  John. 
05 ;  1  Story's  Eq.  82-3-4. 

They  also  cited  18  Law  Lib.  161 ;  8  Mass.  846;  4  Wash. 
;  5  Cowen,  137,  508;  9  Cowen,  39 ;  10  Wend.  180;  5 

eters,  483 ;  6  7.  C.  R.  393 ;  4  Mass.  629 ;  2  Brown's  Ch. 

:as.  16;  2  Vesey,  400;  3  Paige,  557;  1  Cofin.  147;  1  Sto- 

's  Com.  173 ;  4  Peters,  85. 


A.  Armstrong  and  1.  H.  Williamson,  contra,  insisted  that  a 
ere  trustee  was  always  a  competent  witness  in  equity,  though 
party  to  the  suit :  2  Mad.  Chan.  331,  415,  447 ;  3  P.  W. 
1^  81;  3  Atk.  75;  1  Ball  and  Beatty,  99,  413;  3  Atk.  95, 
^€4;  I  Ball  and  Beatty,  96;  1  Bl  Rep.  365;  12  East. 

43 
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A  witness  will  nut  be  excluded  on  the  ground  (hat  he  is  under 
an  honorable  obligation  to  pa\'  money :  lie  must  be  under  a  le- 
gal obligation,  or  at  lea^t  suppose  himself  to  be  so:  4  Wend^ 
292;  18  TI'cMd.  470;  I  Paige,  18. 

If  the  court  ihiuk  Voorhies  incompetent  on  the  ground  of  in- 
terest, as  no  objection  to  his  com|)etency  was  made  at  the  exam- 
ination, an  opportunity  ehould  be  afforded  to  release  the  iDlereet 
and  re-examine  the  witness. 

They  also  cited  2  T.  R.  366 ;  18  Lww  Lib.  107,  248;  Sug- 
den  on  Yen.  385,  387,  541  ;  4  Hals,  139;  5  Hals.  26;  10 
Wend.  310;  1  John.  Cas.  114;  2  Weud.  308;  DanieVs  Ex. 
Rej}.  71^3  Pow.  on  Mart.  1061  B. 

The  Chancellor.     On  tlie  1st  of  October,  1836,  Albert  C- 
Demeritt  and  his  wife  executed  to  Iloiaee  H.  Ladd  a  mortgage 
on  a  house  and  lot  of  land  in  the  city  of  Newark,  to  secofe  the 
payment  of  a  bond  for  eight  thousand  dollars,  in  one  year  fro 
the  date  thereof.     This  bond  and  mortgage,  on  the  28tb  of  N< 
vember  following  their  date,  were  assigned  by  Ladd  to  the  com 
plainant.    The  object  of  the  bill  is  to  procure  the  foreclosure  an 
sale  of  the  premises  contained  in  the  mortgage,  to  satisfy 
amount  due  thereon.     No  question  is  made  respecting  this  mort- 
gage ;  but  the  controversy  arises  upon  a  mortgage  on  a  part  oS 
the  same  premises,  given  prior  to  the  coniplainahl's,  (on  tlie 
of  May,  1834,)  by  William  Tuttle^  a  former  owner,  to  Ed  war 
Blackford  and  others,  for  one  thousiind  dollars.    Whether,  unde 
the  circumstances,. this  mortgage  for  one  thousand  dollars  is  o 
is  not  a  valid  and  subsisting  lien  on  the  property,  is  the  whol 
dispute  in  the  cause. 

The  mortgaged  premises  were  purchased  by  Albert  C. 
meritt,  the  mortgagor,  with  a  large  amount  of  other  property, 
from  William  T.  Voorhies.  At  the  time  of  the  purchase  Voor- 
hies had  no  deed  for  the  property,  but  had  a  verbal  agreemeot 
with  his  uncle,  William  Tuttle,  to  convey  it  to  him  for  two  tboa- 
sand  two  hundred  dollars,  one  thousand  two  hundred  dollare  of 
which  was  to  be  paid  in  cash  before  receiving  a  deed»  and  Ibe 
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remainder,  being  one  thousand  dollars,  was  to  remain  on  bond 
and  mortgage.     Upon  ilie  failli  of  ttiis  agreement,  Yoorhies  went 
on  and  erected  on  the  lot  a  large  four-slory  brick  building.    Yoor- 
hies had  paid  his  uncle  between  two  an<i  three  hundred  dollars 
only  at  the  time  he  sold  to  Demeritt,  and  the  agreement  (as  al- 
ieged)  between  Voorhies  and  Denieritt  was,  that  Demeritt  should 
take  Yoorhies's  place  and  fulfil  his  contract  with  Tullle.     It 
seems  that  Tuttle  had  nothing  to  do  with  the  contract  made  be- 
tween Voorliies  aixl  Demeritt,  and  was  therefore  on  his  part  no 
way  bound  to  vary  the  original  terms  of  his  agreement  for  the 
sale  ot  the  tot. 

As  Demeritt  was  now  substituted  in  the  place  of  Yoorhies, 

Tuttle  was  entitled,  before  giving  him  a  deed,  to  receive  in 

x^sh  one  thousand  dollars,  and  a  bond  and  moi  tgage  for  one 

thousand  dollars.     Tliis  would  fully  have  secured  the  purchase 

mnoney,  and  was  a  very  natural  and  discreet  course,     Demeritt 

«ind  Yoorhies,  in  their  negociations,  employed  David  A.  Hayes, 

^»quire,  as  their  attorney  and  agent,  who  called  on  Tuttle  and 

-obtained  the  deed  ibr  the  property,  and  gave  him  only  l>emeriit-s 

4K)nd  and  mortgage  for  one  thousand  dollars,  but  no  money. 

•Tuttle  says  in  his  answer,  that  rejwsing  groat  conlidence  in  Mr. 

Hayes,  and  supposing  he  knew  all  about  the  icmis  on  which  tlw 

sale  was  made,  he  supposed  that  he  wonid  not  deliver  the  deed 

over  to  Demeritt  until  he  received  the  thousand  dollars  in  cash. 

He  relied,  hi  other  words,  on  Mr.  Hayes  seeing  to  his  rights  in 

%Aie  matter.     Mr.  Hayes,  in  his  deposition,  says,  that  he  was 

'ignorant  of  the  terms  of  the  agreement  between  Yoorhies  arrd 

"T13emeritt  in  its  details,  at  the  thne  he  got  the  deed  from  Tuttle. 

•That  when  he  handed  the  bond  and  mortgage  of  Demeritt  to 

^^uttle  for  one  thousand  dollars,  which  he  had  previously  caused 

~"^o  be  executed,  and  asked  for  the  deed,  Tuttle  at  fiist  hesitated, 

Mjut  6nally  gave  him  the  deed.     He  recollects  something  being 

^aid  by  Tuttle  about  a  thousand  dollars,  but  he  supposed  at  the 

-^^ime  that  it  referred  to  the  thousand  dollars  secured  by  the  bond 

-  *9ind  mortgage,  and  did  not  know  that  any  thing  more  was  coro- 

-Sng  to  Mr.  Tuttle.     Mr.  Hayes,  after  receiving  the  deed,  sup- 
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posing  (he  business  was  all  finished,  placed  it  on  record.  By 
this  course  Tutlle  parfed  wiUi  the  title  to  his  property,  and  re- 
ceived a  bond  and  mortgage  for  one  thousand  dollars,  but  ivith- 
out  the  payment  of  the  remaining  thousand  dollars,  or  any  se- 
curity or  even  evidence  that  it  was  due  from  any  person.  Short- 
ly after  this,  and  as  I  suppose  on  being  aroused  from  so  negli- 
gent a  course  by  his  son,  he  sent  to  ]\Ir.  Hayes  for  the  thousand 
dollars,  and  was  then  informed  that  he  had  not  received  it,  and 
had  placed  the  deed  on  record.  Application  was.  made  to  De- 
meritt to  rectify  the  mistake,  but  he  never  did  so.  Tuttle  then 
placed  his  bond  and  mortgage  for  one  thousand  dollars  on  record, 
which  has  since  been  paid  oil  and  discharged. 

The  situatiun  of  the  lot  then  stood  thus.  Demeritt  had  the 
title.  There  was  upon  it  a  mortgage  of  one  thousand  dollars 
given  by  Tuttle  to  Blackford  and  others,  and  a  mortgage  of  one 
thousand  dollars  given  by  Demeritt  to  Tuttle.  The  object  of 
Tuttle  in  requiring  a  payment  in  cash  of  one  thousand  dollars, 
no  doubt  was  to  take  up  the  bond  and  mortgage  to  Blackford 
given  by  him,  and  for  which  he  was  liable  on  the  bond.  Things 
remained  in  this  situation  until  the  summer  of  IS36,  when  the 
Blackford  niorts;:age  becoming  due,  George  Douglass,  to  whom 
the  same  had  been  assigned,  called  on  Tuttle  for  payment  of 
his  bond  and  mortgage,  wlio  advanced  the  money  and  caused 
an  assignment  of  the  papers  to  be  made  to  his  son  Joseph  IS. 
Tuttle,  in  trust  for  his  use.  The  answers  of  the  defendants 
frankly  declare  that  the  money  was  furnished  by  VVilham  Tut- 
tle, and  the  assignment  njadc  with  a  view  to  protect  him  fiom 
loss  by  the  nonpayment  of  the  thousand  dollars  at  the  delivery 
of  the  deed.  The  assignment  of  the  bond  and  mortgage  is  in 
the  usual  form,  and  the  instruments  are  in  no  way  cancelled  ei- 
ther by  obliterating  the  names,  tearing  ofl'  the  seals,  or  entering 
satisfaction  on  tljc  records.     In  form  the  proceedings  are  right. 

Thus  far  i  have  stated  the  facts  of  this  case,  as  they  present- 
ed themselves  to  my  mind,  without  inquiring  into  the  legality  of 
the  proofs  by  which  they  are  sustained,  or  settling  any  principles 
applicable  to  them.     These  will  now  be  considered. 
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•    Two  of  the  defendant's  witnesses,  and  those  important  to 
make  out  his  defence,  are  objected  to  as  incompetent ;  to  wit, 
Joseph  M.  Tuttic,  the  son  and  trustee  of  the  defendant  William 
Tuttle,  and  William  T.  Voorhies,  the  original  purchaser  from 
Tuttle,  and  the  same  who  afterwards  sold  to  Demeritt.     After 
carefully  considering  the  objections  made,  I  can  see  no  sufficient 
reason  for  excluding  them  as  witnesses.     The  positions  they 
occupy  with  respect  to  this  transaction  can  only  affect  their 
credit.     Joseph  N.  l^uttle  has  no  interest,  as  he  declares,  and  as 
the  whole  case  shows.     Kc  is  a  mere  trustee  for  his  father.     In 
fact,  (he  complainant  so  charges  in  his  bill,  and  it  is  on  this  very 
point  that  he  relies  for  defeating  the  defendant's  claim.     Had 
Joseph  purchased  this  bond  and  mortgage  with  his  own  money 
and  on  his  own  account,  no  question  c(iuld  be  made  as  to  his 
right  to  have  his  money  out  of  the  sale  of  the  property.     It  is 
because  he  is  a  mere  trustee,  and  the  whole  beneficial  interest 
in  bis   father,  that  his  rights  under  the  mortgngc  are  denied. 
The  rule  which  allows  a  defendant  to  examine  his  co-defendant 
is  indispensable,  otherwise  a  complainant,  to  get  rid  of  a  witness, 
lias  only  to  make  him  a  party.     And  this  rule  will  always  be 
granted  upon  a  suggestion  that  he  has  no  interest  in  the  cause, 
leaving  that  question  to  be  settled  at  the  hearing  upon  the  proofs. 
-A  mere  trustee  may  always  be  examined  as  a  witness  by  a  co- 
clefendant:  2  Mad,  Chuft.  416.     If  it  turns  out  upon  the  hear- 
ing that  he  has  an  interest  in  the  cause  ;  that  a  decree  may  be 
<»btained  against  hini.  although  it  be  for  costs  only,  then  he  will 
be  excluded.     This  is  the  amount  of  the  cases  cited  from  3  At/c, 
401,  and  3  Johns.  Ch,  612.     In  the  last  cited  case  the  witness 
had   a  decided  interest,  was  charged  as  a  pariiceps  crh?iinis, 
and  was  to  be  affected  by  the  result  of  the  cause.     The  cases  on 
this  point  are  riumerous,  but  they  all  turn  on  the  same  question. 
Has  the  witness  any  interest  beyond  that  of  a  mere  trustee?  has 
he  any  individual  concern  in  the  case?  if  he  has,  he  must  be 
shut  out;  if  not,  he  is  a  good  witness.     W^hat  interest  has  Jo- 
seph N.  Tuttle  in  this  case  beyond  that  of  a  naked  trustee?    He 
paid  no  money,  he  holds  the  assignment  for  another,  and  wheth- 
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er  the  decision  shall  be  for  or  against  the  defendants,  it  can  make 
no  diflercncc  to  him.  It  is  said  that  he  asks  for  costs  in  his  an- 
swer. That  is  true ;  and  so  does  every  defendant  in  his  ansv^er : 
it  is  the  form  in  which  they  are  drawn.  As  to  costs,  I  can  place 
no  trustee  in  a  fairer  position  than  this  witness,  and  to  exclude 
him  on  that  account  would  be  to  change  the  rule  admitting 
trustees  as  witnesses,  and  shut  them  out  entirely. 

The  other  witness  objected  to  is  William  T.  Voorhies.  He  is 
no  party  to  the  suit,  and  therefore  as  to  him  it  is  a  mere  question 
of  interest.  That  interest,  if  any,  must  consist  in  his  liability 
over  to  William  Tuttle  for  the  thotisand  dollars.  No  objection 
was  taken  to  this  witness  on  his  examination,  and  in  a  case 
where  that  interest  might  be  released  by  the  party  oflfering  him, 
I  would  certainly  not  sustain  such  an  objection  for  the  first  time 
made  at  the  heaiing,  without  giving  an  opportunity  to  release 
that  interest  and  for  a  re-examination,  if  the  party  thought  pro- 
per. As  to  parties,  they  are  always  examined  as  witnesses,  by" 
the  very  terms  of  the  order,  subject  to  all  just  exceptions  at  tlie 
hearing ;  but  this  is  not  so  in  the  case  of  witnesses  not  parties. 
They  should  be  objected  to  at  the  time  of  their  examination. 
This  is  the  rule  in  the  state  of  New- York  :  Mohawk  Bank  t. 
Attnater^  2  Pnisse^s  Cli.  60 ;  and  the  same  will  be  found  sug- 
gested in  the  case  of  the  ExTs  of  llowell  v.  Autcn  and  others- 
as  the  true  practice  in  this  court.  But  in  this  case,  had  the  ob- 
jection been  taken  at  the  prof)cr  time,  I  do  not  consider  the  wit 


ness  interested  in  the  cause.     Tuttle,  by  accepting  Demeritt  a 
the  purchaser,  at)d  dealing  with  him  upon  the  same  terms  a 
Voorhies,  virtually  released  Voorhies  from  all  further  liability 
<o  him  ;  especially  so  upon  his  neglect  to  avail  himself  of  ths 
part  of  his  contract  which  called  for  the  payment  of  one  tbo 
sand  dollars  in  money  before  giving  the  deed.    After  this,  be  bzad 
no  claim  on  him.     Voorhies  has  indeed  said,  that  rather  than 
Tuttle  should  lose  the  thousand  dollars  he  calculated  to  pay  it, 
but  did  not  feel  bound  to  do  so.    This  is  one  of  those  calculations 
which  will  be  found  very  seldom  realized,  and  at  best  but  the 
expression  of  an  honorable  feeling,  which  can  never  be  set  up 
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*  9ound  objection  to  any  witness,  unless  he  be  legally  responsible 
^^r-  the  money.  These  witnesses,  therefore,  are  in  my  judgment 
lupetcnt,  and  their  evidence  should  be  reud  in  (he  cause. 
By  the  admission  of  this  evidence,  the  case  is  relieved  from  all 
r^ibarrassment  as  to  the  true  state  of  the  facts,  and  they  will  be 
uud  to  be  correctly  considered  in  the  first  part  of  this  opinion. 
he  answers  of  the  defendants  correspond,  so  far  as  Joseph  has 
sxKiy  knowledge  of  the  facts,  and  the  whole  case  is  confirmed  rn 
^lie  view  which  1  have  taken  of  it  by  the  depositions  in  the 
<^QiU8e.  Much  of  the  matter  in  the  answers  is  not  responsive  to 
Clie  bill|  and  much  is.  The  rule  is  well  settled  on  this  point, 
t.  bat  llie  ausw^er,  so  far  as  it  is  a  response  to  the  bill,  will  avail 
Z  Jie  defendant,  unless  it  be  overcome  by  the  testimony  of  the 
^^^'itnesses ;  but  that,  so  far  as  it  sets  up  new  matter,  it  nmst  be 
roved.  I  need  not  go  into  any  critical  examination  on  this  prt 
f  the  case,  for  it  will  be  found  that  the  answer  of  the  defend- 
Dt,  so  far  as  it  is  not  responsive  to  any  charges  in  the  bill,  has 
n  fully  sustained  by  the  witnesses.  Yoorhies  sustains  the 
nswer,  by  stating,  that  he  was  to  poy  Tuttle  for  the  lot  two 
houeand  two  hundred  dollars ;  that  he  was  to  pay  one  thousand 
wo  hundred  dollars  on  receiving  his  deed,  and  secure  the  balance 
n  bond  and  mortgage ;  that  in  his  negociatioi:s  with  Demerit! 
:3e  told  him  what  his  agreement  with  Tuttle  was,  that  he  had 
id  two  hundred  dollars,  and  that  he,  Demeritt,  when  he  took 
jis  deed,  must  pay  one  thousand  dollars  and  secure  the  remain- 
ng  thousand  dollars  by  bond  and  mortgage,  and  that  Demeritt 
ccedcd  to  those  terms.  David  A.  Hayes  proves  the  transaction 
it  took  place  when  the  deed  was  given,  and  that  the  thousand 
^cdoUars  was  never  paid.  lie  says  Demeritt  told  him  in  a  conver- 
he  had  with  him  since,  that  there  was  a  thousand  dollars 
oming  on  the  lot,  and  that  he  would  pay  it  to  Voorhies  wheu 
%e  fulfilled  his  contract.  And  Joseph  N.  Tuttle  says,  that  when 
M\e  came  home  and  learned  how  the  business  stood,  he  went  to 
-^^ew-York  in  company  with  Mr.  Hayes,  to  sec  Jlr.  Demeritt ; 
^LDd  that  although  he  cannot  recollect  the  |>articulars  of  the  con- 
^ecgatiooy  yet  that  Demeritt  did  assent  to  the  proposition  tbea 
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made  to  hira  to  pay  the  thousand  dollaiv,  and  he  left  Iiim  satis- 
fied that  he  would  do  so  if  he  could  raise  the  money. 

From  all  this  evidence,  I  can  entertain  no  doubt  as  to  the 
nature  of  this  transaction,  and  that  Mr.  Tuttle  was  entitled  to 
receive  from  Demciitt  in  cash  one  thousand  dollars  more  than  he 
got  at  tlie  time  of  delivering  the  deed  to  Mr.  Hayes.  1  cannot 
suppose  that  he  would  designedly  let  the  title  for  his  property 
pans  out  of  his  handrii,  without  at  least  some  evidence  in  his  ^x)s- 
8es;<ion  of  the  amount  due  him  for  the  purchase  money.  He  has 
a  clear  equity  to  be  restored  to  this  money  as  against  Demeritt  and 
all  others  who  may  not  be  injured  by  thus  reinstating  hira  in  his 
rights.  Had  Tuttle  received  this  money,  he  would  have  taken 
up  the  Blackford  mortgage,  and  all  would  have  been  right  and 
accoiding  to  the  contract  of  the  parties;  and  if  not,  he  must 
have  been  liable  on  the  covenants  in  his  deed.  Demeritt  at  first 
probably  thought,  that  as  the  mortgage  was  still  on  the  property, 
it  would  not  make  much  difference  whether  Tuttle  got  the  mo- 
ney from  him  or  not ;  but  since  then,  having  got  into  some  diffi- 
culty with  Voorhics,  he  claims  to  have  the  property  discharged 
altogether,  and  make  Tuttle  look  to  Voorhies  for  his  money. 
This  would  be  rank  injustice,  and  do  violence  to  the  whole  spirit 
of  the  contract. 

The  })roperty  should  pay  this  mortgage,  and  it  remains  only 
to  be  seen  whether  the  court  have  the  power  so  to  direct.  I  can- 
not doubt  either  the  power  or  the  duty  of  the  court  so  to  dd.  The 
bond  and  mortgage  are  not  cancelled.  The  mortgage  remains 
open  on  the  record,  and  has  always  remained  there  as  notice  to 
all  the  world  that  the  lot  it  covers  was  bound  to  discharge  it.  Mr. 
Hayes  says  that  he  gave  actual  notice  of  its  existence  to  DemeriU 
before  he  took  the  title,  and  whether  the  other  parties  ever  ex- 
amined it  or  not,  the  record  was  constructive  notice  to  them.  It 
is  a  rule  in  equity,  that  an  incumbrance  shall  be  kept  alive  or 
considered  extinguished,  as  shall  most  advance  the  justice  of  the 
case :  Starr  v.  ElliSy  6  Johns.  Ch,  395.  Why  should  the  aid 
of  the  court  be  given  the  complainant  to  declare  this  mortgage 
discharged,  of  which  he  had  notice,  and  which  upon  evefj 
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principle  of  justice  should,  before  that  is  done,  be  paid  out  of  the 
property.  Had  the  parties,  when  Douglass  called  for  his  money, 
intended  to  put  these  papers  out  of  existence,  or  had  innocent 
persons  without  notice  been  adected  by  it,  the  case  would  bave 
been  different ;  but  here  it  so  turns  out  that  an  opportunity  is 
afforded  of  doing  complete  justice  to  a  party  without  injuring 
any  body,  and  I  feel  myself  bound  to  extend  the  aid  of  the  court 
for  that  purpose. 

There  is  one  other  view  of  this  case  presented  by  the  com- 
plainant's counsel,  whicli  must  not  be  overlooked.  Ttiey  insist 
that  if  equity  calls  for  the  allowance  to  the  defendant  of  the 
amount  of  this  mortgage,  at  nil  events  he  is  liable  on  his  cove- 
nants in  his  deed  to  Demcritt,  of  which  the  complainant  may 
avail  himself,  and  that  to  avoid  circuity  of  action  the  court  will 
give  the  party  the  advantage  of  that  position,  and  settle  the 
whole  cause  at  once.  How  far  a  mortgagee  can  avail  himself  of 
these  covenants,  and  indeed  how  far,  or  in  what  cases,  the  court 
will  adopt  this  principle,  it  is  not  now  material  or  necessary  to 
inquire,  since  from  the  view  I  have  taken  of  the  case,  there 
could  be  no  such  liability  on  the  part  of  Tuttle  in  this  court,  nor 
indeed  in  any  other,  except  upon  the  technical  rules  applica- 
ble to  suits  in  a  court  of  law.  There  could  be  no  justice  in 
his  paying  any  damages  by  reason  of  an  incumbrance  cir- 
cumstanced like  the  one  we  have  been  considering  in  this 
cause.  In  a  proper  case  for  its  exercise,  it  would  appear  to  me 
that  the  course  suggested  by  this  argument  is  sustained  by  the 
cases. 

I  am,  for  these  reasons,  of  opinion,  that  the  bond  and  mort- 
gage assigned  to  Joseph  N.  Tuttle,  is  a  valid  lien  on  the  mort- 
gaged premises,  and  entitled  to  be  first  paid,  with  the  defend- 
ants' costs  in  this  action.  They  will,  of  course,  stand  as  security 
for  no  more  than  is  due  Mr.  Tuttle  upon  his  contract  with  Mr. 
Voorhies,  which  is  stated  to  be  one  thousand  dollars  with  in- 
terest from  the  date  of  his  deed  to  Demcritt.  There  must  be 
a  reference  to  a  master  to  ascertain  this  amount,  together  with 
44 
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Ihe  amount  due  ihe  complainant  and  the  other  [)arties  having' 
any  mortgage  or  other  claim  on  the  property. 
Order  accordingly. 


I:1dward  C.  Matthews  v.  William  Uoberts,  junior. 

I 

A  former  decree  pleaded  in  bar  need  not  appear  to  Iiave  been  between  preeiBe- 
ly  the  same  parties  with  the  one  to  which  it  is  pleaded,  but  it  must  always 
appear  to  have  been  for  the  same  subject  matter. 

If  the  defendant  has  a  substantial  defence  which  cannot  avail  him  under  his 
plea,  from  inaccuracy  in  pleading^,  ]io  may  claim  the  full  benefit  of  such 
defence  by  his  answer. 

The  bill  sought  relief  agfiinst  nn  erroneous  return  made  by 
the  sheriff  of  the  county  of  Essex,  to  an  execution  issued  out 
of  the  court  of  chancery.  The  execution  was  returned  by  the 
sheriff,  endorsed,  <' Satisfied  without  sale."  The  bill  charged, 
that  the  return  was  made  erroneously  and  through  mistake,  and 
that  the  execution  remained  unsatisfied ;  and  prayed  that  the 
said  return  might  be  amended  or  stricken  out,  and  that  another 
execution  might  be  issued,  to  raise  the  amount  remaining  due 
the  complainant  To  this  bill,  Roberts,  one  of  the  defendants, 
filed  a  plea.  The  nature  of  the  defence  appears  in  the  opinion 
of  the  chancellor. 

The  defendant,  j)ro  sc^  cited  I  Harr,  Ch.  Prac,  253 ;  1  Eq. 
Ca.  Ahr.  39  ;  2  Atkyns,  620 ;  2  John,  Chan.  R.  443 ;  1  Harr, 
Ch,Prac,  18;  2  Vern,  691,  764;  1  P.  W.  496;  1  Vesey,  123; 
4  Vesey,  421 ;  Saxton,  110 ;  Rev.  Laws,  269,  s.2]  13  Wend. 
511  ;  Saxton,  364;  3/o/m.  Chan.  R.  39S. 

O.  S.  Halsted,  contra. 

The  Chancellor.    A  decree  was  entered  in  this  court  on 
the  8th  of  April,  1826,  in  a  suit  wherein  David  llazwell  aod 
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'Elias  Crane  were  complainants,  and  William  Christie  and  others 
defendants,  for  tlie  sale  of  certain  mortgaged  premises,  to  satisfy^ 
first,   George  Dixcy,   administrator  of  Abigail  Vergereau,  one 
thousand  six  hundred  and   eighty-five  dollars  and   thirty-five 
cents,  the  amount  of  two  mortgages  which  she  held,  one  made 
by  William  Christie,  bearing  dale  the  11th  of  April,  1811,  and 
the  other  bv  William  Chrihtic  and  wife,  bearimr  date  the  IClh 
of  April,  1811,  with  costs;  and  in  the  second  pince,  to  satisfy 
the  complainants  in  that  suit  five  hundred  and  sixty-nine  dollars 
nnd  thirteen  cents,  the  amount  of  a  mortgage  given  by  William 
Christie  to  the  said  complainants,  bearing  date  the  IGth  of  July, 
1S23,  with  costs.     The  present  bill  charges,  that  execution  was 
issued  on  said  decree  to  tjje  sheriff  of  the  county  of  Kssex,  who 
returned  the  same  *•  sati:»ficd  without  sale.''     This  return  is  al- 
leged to  be  a  mistake  in  the  sheriff,  undcrfignedly  made,  and  that 
in  truth  the  debt  due  Dixey,  as  ascertained  by  that  decree,  was 
not  paid,  and  remains  still  unsatisfied.     Dixey.  on  the  31st  of 
October,  1826,  assigned  this  decree,  so  far  as  his  interest  was 
concerned,  to  William  S.  Sears,  who,  on  the  13th  of  November, 
1835,  made  a  further  assignment  of  the  decree  to  the  complain- 
ant in  this  cause,  and  who  now  seeks  to  have  the  mistake  in 
the  sheriff's   return  corrected,  and  to  have  execution   for  his 
money. 

To  this  bill  the  defendant  in  person  has  filed  a  plea,  and  the 
cause  is  set  down  on  the  bill  and  plea.  That  plea  alleges,  that 
Ijcfore  the  present  bill  was  filed,  to  wit,  on  the  20lh  of  Novem- 
ber. 1827,  William  S.  Sears,  as  complainant,  filed  a  bill  in  this 
court  against  the  defendant  and  one  Joseph  Ogden,  for  the  same 
matters,  and  to  the  same  effect,  and  for  the  like  relief  and  pur- 
pose, as  the  present  complainant,  in  his  chariicter  of  assignee  of 
Sears,  seeks  in  thi::?  action.  That  such  proceedings  were  had  in 
that  suit,  that  the  following  decree  was  entered  in  this  court: — 
"  Between  William  S.  Sears,  complainant,  and  William  Ro- 
berts, jun.  and  Joseph  Ogden,  defendants.  Upon  reading  and 
Uling  the  petition  of  William  Roberts,  jun.,  one  of  the  defendants 
in  this  cause,  it  appearing  to  the  court  tliat  the  bond  and  mod- 
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gage  mentioned  in  the  complainant's  bill  of  complaint,  executed 
by  the  said  William  Roberts,  junior,  to  the  said  William  S.  Sears, 
bearing  date  the  seventh  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  twenty-six,  to  secure  unto  the 
said  William  S.  Scars,  on  or  before  the  seventh  day  of  October, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty- 
seven,  the  payment  of  the  sum  of  two  thousand  dollars,  with 
interest  thereon  at  seven  per  cent,  payable  semi-annually,  have 
been  decreed  by  the  court  of  appeals  in  the  last  resort  in  all  causes 
of  law  and  in  equity,  to  be  usurious  and  utterly  void.  It  is 
thereupon,  on  this  sixteenth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty-five,  ordered,  on 
motion  of  Henry  W.  Green,  of  counsel  with  the  said  William 
Roberts,  junior,  that  the  said  bond  and  mortgage  be  delivered 
up  to  be  cancelled." 

This  suit  and  this  decree  the  defendant  pleads  in  bar  of  this 
action.  The  plea  is  clearly  defective,  and  must  be  overruled. 
W^hile  it  is  stated  as  a  general  allegation,  that  the  suit  pleaded 
was  for  the  same  matters  cmbroced  in  this  action,  yet  when  the 
decree  is  recited  it  appears  to  have  been  on  another  matter  alto- 
gether. Althou<:;h  a  former  decree  pleaded  in  bar  need  not  ap- 
pear to  have  been  precisely  between  the  same  parties  with  the 
one  to  which  it  is  pleaded,  it  must  always  appear  to  have  been 
for  the  same  subject  njatter. 

This  bill  seeks  to  correct  a  mistake  in  the  sheriff's  return, 
while  the  decree  stated  in  the  plea  shows  that  a  certain  bond  and 
mortgage  for  two  thousand  dollars,  made  by  Roberts  to  Sears, 
and  bearing  date  the  7th  of  October,  1826,  was  declared  usuri- 
ous and  void,  and  ordered  to  be  cancelled.  The  plea  on  its  face 
shows  that  the  sul)ject  matter  of  the  two  suits  are  not  at  all  the 
same,  and  therefore  the  one  can  be  no  bar  to  the  other.  The 
bond  and  mortgage  declared  void,  is  not  the  same  with  the  one 
on  which  the  decree  in  this  suit  was  entered,  either  in  date, 
amount,  or  parties.  How  then  can  any  decree  respecting  those 
instruments  be  set  up  as  a  bar  to  this  action?  There  is  do  aver- 
ment in  the  plea  that  the  former  decree,  or  the  bond  aud  mort* 


JULY  TERM,  1840.  341 

[MfttthewB  T.  Roberts.] 

gage  on  which  the  earoe  is  founded,  were  ever  in  any  way 
merged  in  those  stated  in  the  plea,  or  that  they  have  any  con- 
nection with  each  other.  From  an  intimation  in  the  briefs  fur- 
nished me,  I  should  be  led  to  suppose  that  the  bond  and  raortr 
gage  set  out  in  the  plea  were  taken  as  additional  secuiity  for  the 
same  debt  with  the  decree  set  out  in  the  bill,  still  the  one  may  be 
tainted  with  usury  and  the  other  not,  or  they  may  be  all  tainted ; 
it  will  depend  on  the  contract.  What  the  facts  are  do  not  ap- 
pear, and  therefore  that  question  cannot  now  be  decided. 

Does  this  plea  state  on  its  face  any  matter,  which  if  true, 
would  be  a  bar  to  this  action  ?  This  is  the  only  question  now  to 
be  settled.  As  the  plea  is  drawn,  it  can  have  no  such  effect.  If 
the  defendant  has  a  substantial  defence  which  cannot  avail  him 
from  the  inaccurate  manner  in  which  his  pica  is  drawn,  I  am 
relieved  by  the  consideration  that  he  may  claim  the  full  benefit 
of  it  by  answer. 

The  plea  must  be  overruled  with  costs,  and  the  defendant 
allowed  forty  days  to  answer. 
Order  accordingly. 


Benjamin  F.  Brookfield  and  others  v.  Polly  Williams 

and  others. 

In  equity  there  is  no  necessitj  that  a  p&rtition  should  be  so  made  as  to  gire 
each  party  a  share  in  every  part  of  the  property.  Each  party  must  hare 
their  share  in  value,  which  is  all  that  is  required. 

To  make  the  value  of  the  several  shares  equal,  one  party  may  be  required* 
under  certain  circumstances,  to  pay  money  on  hia  shore  to  those  who  re^ 
ceive  a  share  of  less  value. 

An  equitable  partition  may  be  made  so  as  to  assign  that  portion  of  the  land 
on  which  the  improvements  are  placed  to  the  person  who  has  made  them. 

Bill  for  partition,  filed  by  the  children  and  heirs  at  law  of 
Jacob  Brookfield,  deceased,  states,  that  Samuel  Wood,  deceasedi 
being  seized  in  fee  of  fourteen  aicres  of  land,  situate  in  the  town* 
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ship  of  Railway,  in  the  county  of  Essex,  by  his  last  will  aad 
testament,  dated  February  1st,  1792,  devised  the  same  to  bid 
daughter  Phebe,  the  wife  of  James  Kinsey,  during  her  natural 
life,  and  after  her  decease  unto  and  among  her  surviving  chil- 
dren ;  and  after  making  the  said  will,  and  long  before  the  28th 
of  November,  181 1,  the  said  Samuel  Wood  died,  and  the  said 
James  Kinsey  thereupon  entered  into  the  possession  of  the  de- 
vised premises.  On  the  28tli  of  November,  1811,  James  Kin- 
sey and  Phebe  his  wife,  and  Samuel  Kinsey  one  of  their  sons, 
mortgaged  the  said  fourteen  acres  to  David  Ludlow,  to  secure 
the  payment  of  a  bond  given  by  the  said  Samuel  Kinsey  to  the 
said  David  Ludlow,  conditioned  for  the  payment  of  two  hundred 
and  fifty  dollars,  with  interest;  which  bond  and  mortgage,  in 
November,  1816,  passed  by  assignment  to  the  said  Jacob  Brook- 
field  in  his  life  time,  and  still  remains  unpaid.  Jacob  Brookficld 
died  in  1837,  possessed  of  the  said  bond  and  mortgage.  Phebe 
Kinsey  also  died  in  1837,  having  survived  her  husband,  James 
Kinsey,  and  having  had  eight  children,  all  of  whom  survived 
the  testator,  Samuel  Wood.  The  said  Jacob  Brookfield  in  his 
life  time  became  seized  by  purchase  of  tlic  shares  of  five  of  the 
children  of  the  said  Phebe  Kinsey,  including  the  share  of  Sam- 
uel, which  was  covered  by  the  above  mentioned  mortgage; 
which  shares,  on  his  death,  descended  to  the  complainants,  his 
children  and  heirs  at  law.  He  took  possession  of  the  whole  of 
the  said  fourteen  acres  many  years  before  his  death,  by  virtue  of 
his  mortgage  above  mentioned,  and  continued  in  possession  at 
the  time  of  his  death.  At  the  time  he  entered  into  possession  it 
was  not  the  interest  of  the  said  Phebe  to  redeem  the  mortgage, 
the  amount  due  thereon  exxeeding  the  value  of  her  life  estate; 
and  the  annual  value  of  the  said  land,  in  the  condition  it  then 
was,  from  the  time  he  took  possession  until  his  death,  was  in- 
sufficient to  satisfy  the  mortgage.  At  the  time  Brookfield  took 
possession,  theie  was  an  old  and  ruinous  dwelling-house  and 
barn  on  the  premises,  not  in  tenantable  condition,  and  not  worth 
repairing ;  the  fences  were  old,  and  the  land  poor  and  unculti- 
vated.   Brookfield  repaired  the  fences,  manured  and  improved 
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"Che  land,  and  erected  a  new  dwelling  thereon  at  a  cost  of  two 
thousand  five  hundred  dollars,  and  other  buildings  at  considera* 
\Ae  expense ;  all  which  are  yet  nearly  new,  and  in  good  condi- 
tion.    The  bill  prays  a  reference  to  a  master  to  ascertain  the  es- 
tate and  interest  of  the  complainants  in  the  said  land,  the  in- 
creased value  thereof  by  fencing,  manuring  and  cultivation ;  the 
estate  and  interest  of  the  defendants,  and  a  decree  for  partition 
between  the  complainants  and  defendants,  saving  to  the  com- 
plainants the  buildings  and  improvements,  and  allowing  for  the 
increased  value  of  the  lands  by  fencing,  manuring  and  cultiva- 
tion ;  that  a  commission  may  issue  and  commissioners  be  ap- 
pointed to  make  partition ;  that  all  proper  parties  may  join  in 
conveyances  agreeably  to  the  partition,  and  that  the  parties  in- 
terested may  l>e  decreed  to  pay  the  costs  arising  in  the  cause  in 
proportion  to  their  respective  interests. 

The  answer  of  William  Williams  and  Polly  bis  wife,  and 

Susan  Wiley,  (the  said  Polly  and  Susan  being  two  of  the  chil- 

dren  and  heirs  at  law  of  James  Kinsey,  deceased,)  admits  the 

title  of  the  complainants  to  a  part  of  the  premises,  and  their 

right  to  partition,  and  assents  to  a  decree  for  partition  in  suck 

way  as  to  secure  to  them  their  rightful  interest  in  the  said  lands 

and  buildings,  and  in  the  rents  and  profits  thereof ;  but  insists 

that  the  said  Polly  and  Susan  are  entitled  each  to  one  equal 

sixth  part  of  the  said  premises ;  that  Jacob  Brookfield  obtained 

possession  of  the  land  under  the  right  and  estate  of  the  tenant 

for  life  ;  and  that  the  improvements  made  by  him  on  the  said 

premises,  being  mndo  during  the  continuance  of  the  said  life 

Estate,  are  subject  to  the  same  rules,  and  that  the  defendants 

liave  the  same  interest  in  them,  as  if  they  had  been  made  by  the 

tenant  for  hfe  during  the  continuance  of  the  life  estate. 

The  cause  was  set  down  for  liearing  upon  the  bill  and  an* 
swer. 

S.  Sciidder,  for  complainants. 

O.  S.  Hoisted,  for  defendants. 
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The  Chancellor.  The  complainants,  as  heirs  at  law  of 
Jacob  Brookfield,  deceased,  by  their  bill  ask  the  aid  of  this  court 
for  a  partition  of  certain  lands  between  them  and  the  defendants. 
There  is  no  objection  made  to  a  partition  ;  in  fact,  the  defendants 
by  their  answer  do  not  deny  the  complainants'  title  to  a  share  in 
the  lands,  and  are  desirous  that  a  partition  should  take  plaoe^ 
hut  the  difficulty  arises  as  to  the  manner  in  which  the  same  shall 
be  made.  The  complainants  insist  that  a  division  should  be  so 
made  as  to  allow  them  the  benefit  of  certain  improvements  placed 
by  their  ancestor  on  the  lands,  while  the  defendants  claim  an 
equal  division  according  to  their  shares  as  well  in  the  lands  as  in 
the  improvements  on  the  same.  This  is  the  question,  and  the 
only  one  now  to  be  settled. 

The  lands  consist  of  fourteen  acres,  situate  at  Rahway,  in  the 
county  of  Essex.  They  were  devised  by  Samuel  Wood,  the 
former  owner,  by  his  last  will  and  testament,  to.  his  daughlefi 
the  wife  of  James  Kinsey,  during  her  natural  Ufe,  and  after  her 
death  to  be  divided  among  such  of  her  children  as  might  be  liv- 
ing at  the  time  of  her  death.  Samuel  Wood  died,  and  hb 
daughter  and  her  husband  Kinsey  went  into  possession  of  the 
lands,  and  with  one  of  their  sons  executed  a  mortgage  on  the 
same,  which  came  into  the  hands  of  Jacob  Brookfield  by  assign- 
ment, and  under  which,  for  non-payment  of  the  monies  intend- 
ed to  be  secured  thereby,  he  entered  into  possession  of  the  pre- 
mises. Kinsey,  the  husband,  died  many  years  ago,  and  his 
wife  in  the  year  1837,  having  had  during  their  marriage  eight 
children,  seven  beside  the  one  who  joined  in  the  mortgage.  Two 
of  these  children  died  before  their  mother,  as  is  believed,  leaving 
the  property  to  be  divided  among  the  remaining  six,  or  among 
those  who  represented  their  interests.  Four  of  these  sharea  wera 
purchased  by  Jacob  Brookfield,  and  descended  to  his  heirs  at  law, 
the  complainants  ;  and  the  remaining  two  shares  belong  to  t?ro 
daughters  of  Mrs.  Kinsey,  who  are  the  defendants.  This,  from 
the  pleadings,  would  seem  to  be  the  situation  of  the  parties  and 
their  interests. 

After  Jacob  Brookfield  had  so  entered  into  possession  of  (be 
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j)remiscs  under  his  njortgoge,  and  hiul  purcliascd  ilic  shares  of 
the  children  as  before  .stated,  ho  built  a  new  house  and  out- 
buildings  on  the  premises,  at  a  cv.<[.  of  two  thousand  {\\o  hundred 
dollar^',  and  greatly  improved  the  lot  hy  culiivatiun  and  uy  ma- 
king new  fences.  There  was  an  old  house  and  barn  on  the 
place,  which  he  pulled  down  as  they  had  i^one  to  decay  and 
were  much  out  of  repair.  Inhere  would  seem  to  he  no  doubt 
that  Brookfield  made  his  im[)rovementt:  with  the  h(»ncst  purpose 
of  increasing  the  value  of  the  proj)crty  and  renilerinir  it  more 
productive,  and  so  far  as  a|)|icars  they  were  niaile  without  aiiy 
op|K)3ition  or  objection  from  any  quarter.  His  riijhts  were  ac- 
quired in  good  faith  and  upon  a  fair  and  (nil  value. 

Whatever  the  strict  rule  may  be  at  law,  in  this  court  it  is 
quite  certain  there  is  no  necessity  that  a  partition  should  be  made 
so  as  to  give  each  party  a  share  in  every  juut  of  the  pr(«|)(.rty.  If 
there  be  a  house  and  land  suflicient  to  iiive  the  house  to  one  and 
the  land  to  another,  it  may  be  so  made.  It  is  no  obi<H:t  so  to  set 
olf  the  shares  as  to  lessen  the  value  of  any  pait.  If  there  b<j  but 
a  single  house,  and  nothing  out  of  which  tlie  shares  of  the  others 
can  be  had,  then  the  house  must  be  divided,  hut  olherwi-e  nut. 
Eacli  party  must  have  their  share  in  valur,  which  i-;  all  that  is 
required.  So  also,  to  make  the  value  eijual,  one  [)arly  may  bti 
rec|uired,  under  certain  circumstances,  to  |)ay  money  on  his 
share  to  those  who  rec  ive  one  of  less  value :  ll(ir1  of  Claren- 
don and  others  \\  Jfonfk;/,  1  P.  T)'y//.v.  117.  The  principle 
that  an  ecjuitable  partition  may  be  made,  ho  as  to  assii;ii  that 
portion  of  the  lands  on  which  the  improvomenls  arc  j.la«:<'il  to 
the  pcison  who  has  made  then),  is  liiily  roc*iLnii:<cd  in  the  case 
t)f  Tow/i  V.  NccdhciNt,  3  Paij^'^c's  Clian.  lirjt,  5.").*>.  The  chan- 
cellor in  that  case  savs.  '-It'  therefore,  this  court,  should  arrive 
at  ihc  conclusion,  that  Harney  wa'^  entiiled  to  recover  oum  li-urth 
of  the  property,  theru  should  be  a  dccre*-'  for  an  cMuitj'iflii  pi^rti- 
tion,  so  that  the  complainant  may  havea<-ii!iiod  so  Iiim  tb.it  part 
of  the  premises  on  which  the  buildini;s  have  be»n  rn.:.:tcd." — 
Judge  Story,  in  his  troati-e  on  7'>//^//.y,  'd  vol..  s-n-ond  edition, 

GIO,  sjjcaking  ou  this  subject,  says,  ^-A  court  of  e(iuity  does  not 
45 
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act  merely  in  a  ministerial  character,  and  in  obedience  to  the  call 
of  the  parliod  who  have  a  right  to  the  partition ;  but  it  founds 
itself  upon  its  general  jurisdiclion  as  a  court  of  equity,  and  ad- 
ministers its  relief,  ex  aequo  ct  bono,  according  to  its  own  no- 
tions of  general  justice  and  equity  between  the  parties/' 

1  cannot  view  the  casfe  before  me  (as  contended  by  the  de- 
fendants' counsel)  as  sin)ilar  in  principle  to  the  case  of  improve- 
ments placed  on  lands  b^'  a  tenant  for  life,  and  then  seeking  re- 
muneration at  the  hands  of  the  remainder  man.  In  this  way 
the  estate  in  remainder  might  be  incumbered  so  as  possibly  to 
defeat  it  altogether:  for  the  improvements  made  might  exceed 
the  value  of  the  (estate,  or  the  ability  of  the  |)arty  to  pay  them. 
These  complainants  ask  no  remuneration  for  their  improvements 
at  the  hands  of  the  defendants ;  but  only  that  the  part  of  the 
lands  on  which  the  house  and  buildings  stand  may  be  assigned 
to  them  as  their  share.  This  works  no  injustice  to  the  defend- 
ants ;  whereas  a  contrary  rule  would  greatly  enhance  the  value 
of  their  shares  to  the  injury  of  the  complainants.  It  must  be 
remarked,  too,  that  when  these  buildings  were  erected,  Brook- 
field  had  more  than  the  life  c&late ;  he  was  the  owner  of  the 
greater  part  of  the  shares  of  those  in  remainder. 

I  have  found  no  case  where  this  quo?tion  has  l>ecn  discussed 
and  settled  fully,  nor  have  counsel  been  able  to  furnish  me  with 
any.  The  justice  of  the  case,  however,  strikes  me  as  plain, 
(and  that  is  mainly  to  be  looked  at.)  that  the  complainants  should 
be  allowed  their  share  in  the  land  on  which  the  buildings  erected 
by  their  ancestor  are  located.  If  the  land  on  which  they  stand 
be  more  than  their  share,  they  must  make  recompense  in  mo- 
ney ;  but  if  the  remaining  lands  arc  suflkient  to  give  the  de- 
fendants their  share  in  value,  it  must  be  given  out  of  them. 

If  I  am  right  in  the  conclusion  to  which  I  have  come,  that 
the  complainants  are  entitled  to  the  present  buildings,  it  is  clear 
that  the  defendants  are  entitled  to  their  share  in  the  value  of  the 
old  buildings  which  were  pulled  dow^i,  and  as  1  think,  at  the 
time  they  were  pulled  down.  They  are  also  entitled  to  their 
share  in  the  rents  and  profits  from  the  death  of  their  motbev. 
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'^'hen  their  rights  accrued.  For  the  fencing  and  cultivation,  as 
il  properly  belonged  to  the  party  in  possession  having  the  life  es- 
tate to  keep  them  up,  I  shall  make  no  allowance  for  them. 

Before  directing  a  comnfiission  to  make  partition,  it  will  be  ne- 
cessary to  have  a  reference  to  a  master.  I  shall,  therefore,  for 
the  present,  send  the  case  to  a  master,  to  ascertain  what  are  the 
estate^  and  interests  of  the  complainants  and  defendants,,  re- 
Bpectively,  in  the  land  in  question  ;  what  buildings  were  put  on 
the  place  by  the  complainants'  ancestor ;  what  was  the  value  of 
the  buildings  pulled  down  and  destroyed  by  him  at  the  time  they 
were  so  destroyed,  and  the  amount  of  the  rents  and  profits  from 
the  death  of  Mrs.  Kinsey  ;  and  also,  whether  the  property  is  so 
circumstanced  that  a  division  can  be  made  by  assigning  the  land 
on  which  the  buildings  are  situated  to  the  complainants,  and  leave 
sufficient  to  give  the  defendants  their  shares  in  value  out  of  the 
residue.  All  other  questions  are  reserved. 
Order  accoidingly. 


James  Bruen  v.  Lemuel  M.  Cuane  and  others. 

Where  the  mignment  of  a  judgment  constitating  a  lien  on  mortgaged  pre. 
misei  il  absolute  and  unconditional,  the  assignor  is  not  a  necessary  party  to 
a  bill  for  foreclosure. 

The  multiplication  of  parties  should  be  avoided  whenever  they  have  no  in- 
terest at  stake  in  the  cause. 

Bill  for  foreclosure.  The  bill  charges,  that  one  William 
Green  had  recovered  a  judgment  in  the  circuit  court  of  the 
county  of  Essex,  which  remained  a  lien  on  the  mortgaged  pre- 
mises, and  that  the  said  judgment  had  been  assigned  to  one 
Daniel  Price.  The  assignee  of  the  judgment  was  made  a  party 
<o  the  suit,  but  the  assignor  was  not.  A  demurrer  was  filed  to 
llie  bill  on  behalf  of  Lemuel  M.  Crane  and  others,  defendants, 
4i88igniDg  for  cause  of  demurrer,  that  William  Green,  the  as- 
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sijTiior  of  the  jiulginoiit.  was  not  nmdc  a  parly.     The  cause  was 
heard  upon  tlie  deimirror. 

W.  M,  ScuMeVf  m  support  of  the  demurrer,  insisted,  that 
the  as«i<rnor  as  well  as  the  assignee  of  a  judgment  must  be  made 
a  party,  for  tlic  lec^al  right  of  action  remains  in  tlie  assignor ; 
the  eipiitahlc  interest  only  i.s  transferred  to  tiic  assignee.  He 
cited  MifJ'ord-s  PL  bi/  Jtrcmy.  179  ;  1  Veacy^jr,  463  ;  Calvert 
on  Pnrdesj  21 U ;  Ijibcunh  on  Parties,  175. 

O.  &\  llaliitnl,  contra. 

Thi:  Citanckllou.  The  assignor  of  a  judgment  assigned 
is  a  proper  party,  but  not  nn  indispensable  one.  1  am  aware  that 
i\\e  caries  cited  in  sujiport  of  the  dcnunrer,  do  indeed  require  the 
as.signor  to  be  made  a  party  in  all  cases?,  but  the  whole  subject 
will  I.Kj  foui.d  hr.  icwed  in  *Slor}/s  Jj(/Ni(i/  Plcadins^,  149,  and 
the  above  (lisiiiirtion  takon.  AVIumc  tlie  assignment  is  absolute 
and  uiiconditioiinl,  tiiere  is  no  reason  for  making  the  assignor  a 
paity.  It  has  horn  decided  in  this  court*  that  a  mortgagor,  who 
has  parted  with  the  eijuiiy  of  reilempiion,  is  not  a  necessary  par- 
ty ;  and  I  can  see  no  stronger  reason  for  making  the  assignor  of 
a  judgment  a  party,  than  the  mortgagor  who  has  parted  with  all 
his  intere.-t  in  (ho  lands.  The  multiplication  of  parties  should  be 
avoided  whenever  they  have  no  interest  at  stake  in  the  cause;  it 
can  only  tend  to  create  expense  and  embarrassment. 

The  demurrer  must  be  overruled,  with  costs. 

■  Vrccland  v.  Loubat,  ante,  pajye  101. 
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Ann  Hartshornk  v.  William  Hartshorne. 

It  U  settled  at  this  day,  that  the  courts  of  law  and  equity  hold  a  concurrent 
jarisdiction  in  relation  to  dower  and  partition ;  and  in  many  cases  there  ii 
an  indispensable  necessity  for  the  cxorcipe  of  this  jurisdiction  by  a  court  of 
equity.  If  the  legal  title  of  the  complainant  bo  denied,  it  is  in  the  power 
of  the  court  to  send  that  question  to  be  tried  at  law,  and  such  is  the  universal 
practice. 

A  purchaser  of  the  equity  of  redemption  at  a  sheriff's  sale,  takes  the  property       y 
cum  onere,  and  acquires  no  rights  beyond  what  remain  in  the  mortgagor 
after  satisfying  the  incumbrance  out  of  the  land. 

The  purchaser  of  the  equity  of  redemption  will  in  no  event  be  permitted  to 
hold  the  land  discharged  of  the  incumbrance ;  and  if  he  attempt  to  make 
the  debt  by  buying  up  the  bond  and  mortgage,  and  recovering  the  amount        ^ 
unjustly  out  of  the  obligor,  the  debt  will  in  his  hands  be  considered  extin- 
guished. 

It  seems  that  the  purchaser  of  the  equity  of  redemption  is  liable  to  the  extent 
of  the  land  purchased,  and  no  further,  and  that  he  will  at  all  times  be  dis-      X 
charged  upon  releasing  the  land. 

If  the  husband  before  marriage,  or  in  conjunction  with  the  wife  afler  mar. 
riage,  execute  a  mortgage,  the  widow  can  only  have  her  dower  subject  to 
such  mortgage ;  and  if  the  mortgage  be  foreclosed  and  a  sale  made,  the      V 
widow's  rights  are  barred  except  as  to  the  surplus  af\er  satisfying  the  mort- 
gage. 
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If  the  piirchaitcr  of  the  equity  of  redemption  take  an  asBignment  of  the  moii- 
gagc,  the  debt  is  not  tlioreby  inorgcd  or  extinguished,  and  the  widow  b  «n. 
titled  to  her  duwer  in  the  cijuity  of  redemption  only,  subject  to  the  mort- 
gage. 

TiiL  bill  States  that  the  complainant  Is  the  widow  of  Richard 
S.  llarlshornoj  late  of  the  township  of  Freehold,  in  ihe  county 
of  •Monniouihj  deceased.     That  the  said  Richard  S.  Hartsliorne 
in  his  life  time,  and  during  the  complainant's  coverture,  was 
seized  in  fee  of  divers  messuages,  lands  and  tenements,  in  the 
said  bill  of  complaint  particularly  described.     That  the  marriage 
of  the  complainant  with  the  said  Richard  S.  Hartsliorne  was 
duly  Folenmizcd  on  the  3d  of  August,  1S20,  and  that  they  lived 
together  as  man  and  wife  until  the  death  of  the  said  Richard, 
which  occurred  in  the  month  of  October,  1S33.     That  on  the 
25th  of  April,  1S27,  judgment  was  recovered  in  the  inferior 
court  of  common  |)leas  of  the  county  of  Monmouth,  against  the 
said  Richard  S.  Ilartshorne,  upon  which  judgment  execution 
was  iifsucd  ;  and  that  hv  virtue  of  the  said  execution  certain  real 
estate  of  the  said  Richard  was  sold,  on  the  5th  of  January, 
1828,  subject  to  all  legal  and  prior  incumbrances,  for  the  sum 
of  two  dollars,  to   William  Hartsliorne  and  Esek  Hartshorne, 
two  of  the  children  of  the  said  Richard  S.  Hartshorne.     That 
the  said  Richard  S.  Harlshorne,  prior  to  his  marriage  with  the 
complainant,  and  on  or  about  the  3d  of  June,  1808,  executed  to 
one  lildmund  Williams  a  mortgage  upon  the  premises  sold  by 
virtue  of  the  said  execution,   to  secure  the  payment  of  three 
thousand  dollars,  w  hich  at  the  time  of  the  said  sale  had  been 
paid  to  the  said  lOdmund  Williams  excepting  about  eleven  hun- 
dred dollars,  which  remained  a  lien  and  incumbrance  upon  said 
premises ;  and  that  the  said  mortgage  has  been  assignee!  by  the 
said  Edmund  AVilliams  to  the  .<aid  William  Hartshorne,  one  of 
the  purchasers  at  the  sherifl"s  sale.     That  on  the  I2lh  of  April, 
1824,  the  said  Richard  S.  Hartshorne  and  his  wife,  the  com- 
4)lainant,  executed  a  mortgage  on  said  premises  to  Jacob  Quack- 
enbush,  to  secure  the  payment  of  two  thousand  two  hundred 
dollai'p,  \\hich  at  the  time  of  the  said  sheriflT's  sale  was  reduced 
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by  pa3'ments  to  about  one  ihousarul  six  hundred  dollars.  That 
Ihe  said  last  menlioned  mortgage  has  been  assigned  lo  one  John 
W.  Holmes,  and  is  paid  and  satisfied  excepting  about  six  hun- 
dred dollars,  which  Ftill  remains  due  thereon.  The  bill  further 
states,  that  other  mortgages  upon  the  said  prcmijre.s  were  exe- 
cuted by  the  said  Richard  S.  Ilartsiiorne  in  his  life  time,  which 
have  been  paid  and  satisfied.  That  on  the  2d  of  May,  1835; 
the  said  Esek  Hartshorne  and  William  Hartshorne  sold  and 
conveyed  a  part  of  the  said  premises  by  them  purchased  at  the 
sheriff's  sale,  to  Daniel  Baker ;  and  on  tlie  24tli  of  December, 
1835,  the  said  Esek  Hartshorne  sold  and  conveyed  his  undivided 
half  part  of  the  residue  of  said  premises  to  the  said  William 
Hartshorne.  That  from  the  death  of  the  complainanl'.'^  husband 
she  has  lield  and  enjoyed  the  mansion  hou^e,  and  refused  to  de- 
liver up  the  possession  theicof,  and  has  also  refused  to  release 
her  dower  in  the  said  premises,  but  has  requested  the  same  to  be 
setoff  to  her.  That  no  settlement  or  provision  in  lieu  of  dower 
having  been  made  for  the  benefit  of  the  complainant  upon  or  be- 
fore her  marriage  with  the  said  Richard  S.  Hartshorne,  she  be- 
came entitled  upon  his  death  to  dower  in  all  the  lands  of  which 
be  was  seized  in  fee  at  any  time  during  the  coverture,  and  par- 
ticularly in  the  lands  owned  and  occupied  by  the  said  William 
Hartshorne.  That  nothing  has  been  paid  her  in  satisfaction  or 
in  lieu  of  her  dower.  The  bill  prays  that  the  com.plainant  may 
be  decreed  to  be  entitled  to  her  dower  in  the  said  premises,  and 
also  to  one  third  of  the  icnts,  issues  and  profits  tliereof,  accruing 
since  the  death  of  her  husband  or  her  demand  of  dower ;  and 
that  an  account  may  be  taken  of  what  is  due  to  her  in  that  be- 
half, and  that  the  said  William  Hartshorne  may  be  decreed  to 
pay  the  same.  That  she  may  be  let  into  possession  and  receipt 
of  the  said  rents  and  profits,  and  decreed  to  be  entitled  to  hold 
and  enjoy  the  same  for  life,  and  if  necessary  that  a  commission 
may  issue  for  the  purpose  of  assigning  and  setting  out  such 
dower. 

To  this  bill  the  defendant  demurred  for  want  of  equity,  and 
also  for  want  of  proper  parties ;  assigning  for  cause  of  demurrer, 
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that  it  appeared  by  tlio  said  bill  tliat  a  mortgage  upon  the  said 
premises  was  friveii  by  the  said  Uicbard  S.  Hartshornc  in  his* 
bib  time  to  Jacob  Quackenbii.>b,  and  by  him  a$si<;ncd  to  John 
W.  Holmes,  which  still  remained  imsiatisfied :  and  also  that  a  part 
of  the  premise.'?  had  been  conveyed  in  fee  to  Daniel  Baker :  yet 
neither  the  yaid  Jacob  Quackenbush;  John  W.  Holmes,  nor 
Daniel  IJakcr,  are  made  parlies. 

The  cause  came  on  for  hearinj^  upon  the  denmrrcr  lo  ihc 
bill. 

P.  Vrcilaibia;:,^,  in  support  of  the  demurrer,  insisted, 

1.  That  Daniel  Baker,  a  purchaser  of  part  of  the  premises 
sold  by  tlic  sherili'  to  William  and  Esck  Ilartshorne,  and  John 
W.  llolmerf,  the  assignee  of  a  mortgage  executed  by  Richard  S. 
Ilartsliorne,  the  husband  of  the  complainant,  before  her  mar- 
riage, are  necessary  parties  to  I  he  bill. 

2.  That  chancery  has  no  jurisdiction  in  matters  of  dower. 

3.  That  the  complainant,  upon  the  case  disclosed  in  the  bill, 
is  not  entitled  to  dower.  The  defendant  is  a  mortgagee  in  pos- 
session, and  entitled  to  hold  the  premises  free  of  dower:  Tl  oorf- 
hull  V.  liccves,  1  Ilarr.  128;  4  Kf:ni\s  Com.  71  :  Harrison  v. 
EldriJgc,  2  Jlalstcd,  iOl ;  2  IlrowiCs  Chan.  630. 

Wlhon,  for  complainant,  contra. 

No  dower  is  claimed  in  that  part  of  the  premises  convcj'ed  to 
Baker :  he  is  not;  therefore;  a  proper  party  to  the  bill.  Holnies, 
the  mortgagee,  is  not  aflected  in  any  way  by  a  decree  for  dower, 
and  is  not,  therefore,  a  proper  party :  2  Maddock's  Chan,  1S4.: 
3  P.  ^^\  310. 

Chancery  has  concurrent  jurisdiction  with  the  courts  of  com- 
mon law  in  cases  of  dower :  2  Sellouts  Prnc,  20 1 ;  Rev.  Laws^ 
399;  1  Maddock's  Chan,  212;  2  Ycscy,  jr.  127-8;  4:  Kenfs 
Com.  73;  4  John.  Chan.  R.  004:  5  Ibid,  4S2;  7  Cranch, 
371. 

The  widow  is  entitled  to  dower  in  the  equity  of  redemption,  on 
paying  one  third  of  the  mortgage  debt,  or  keeping  down  one  third 
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of  llie  iuterest  thereon:  2  Greenleaf^  41  ;  6  Pickeriffg,  146; 

1  Conn.  559,  12  Serg.  and  /?.  181;  1  Randolph,  344;  6 
J.  A  290;  7  J.  It  281;  15  J.  R.  319;  1  Staans.  478;  2 
iSVi^ait^.  248 ;  2  Pom?.  o?i  3/or/.  300,  700 ;  3  Ibid,  1089,  n,  1 ; 
6  Cbircii,  316;  14  Wend.  233;  1  Paige,  193  ;  I  yoA/i.  C/ia». 
B.  45]  5  Ibid,  452,  491;  1  Southard,  260:  2  iiirf,  865; 

2  JbAn.  CAan.  /f.  125. 


L  H.  Williamson,  for  complainant. 

The  complainant  docs  not  claim  dower  in  the  land  owned  by 
Baker.  She  cannot  llle  a  bill  against  the  owners  in  severalty  of 
all  the  lands  in  which  she  claims  dower,  but  must  proceed  against 
each  owocr  separately.  Baker  is  not  a  proper  party  to  this  bill ; 
he  has  no  interest  that  can  be  aflected  by  it.  Nor  is  Holmes  a 
pioper  party.     No  decision  in  this  suit  can  affect  the  mortgagee. 

This  court  has  jurisdiction  of  the  subject  matter  of  tho  suit. 
In  cases  of  partition  and  dower,  courts  of  law  and  equity  have 
concurrent  jurisdiction.  ^Vherc  a  widow  claims  dower  in  an 
equity  of  redeinption,  there  are  special  reasons  for  coming  into 
a  court  of  equity. 

In  England  dower  is  strictly  a  legal  light,  and  the  widow  is 
not  entitled  to  dower  in  a  trust  estate,  or  in  an  ecjuity  of  redemp- 
tion :  1  Fhnb.  20 ;  I  Blac/cs.  R.  123. 

In  nearly  all  the  states  of  the  American  union,  a  widow  is 
entitled  to  dower  in  an  equity  of  redemption.  Even  in  England 
at  this  day  the  court  of  chancery  exercises  concurrent  jurisdic- 
tion with  the  courts  of  law  in  cases  of  dower:  2  Vescy,jr,  122; 
Miiford's  Plead.  109,  110,  112;  1  Bland's  Ch.  Rep.  206; 
5  John.  Chan.  R.  486 ;  7  Crunch,  370,  376. 

And  there  is  no  necessity  to  allege  in  the  bill  of  complaint  any 
special  reason  for  coming  into  e()uity  to  recover  dower :  4  Brown^s 
Chan.  Ca3.  294. 

In  the  present  case  there  are  impediments  in  the  way  of  pro- 
ceeding at  law,  which  render  it  necessary  for  the  party  to  come  into 
a  court  of  equity.     Theie  is  an  outstanding  mortgage,  which  in 

a  court  of  law  might  have  been  set  up  to  defeat  the  recovery  of. 
46 
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dower.    The  coiDpIainant,  moreover,  seeks  important  disGOveriea  ; 
she  could  not  proceed  without  the  aid  of  a  court  of  equity. 

Wiiere  the  mortgagee  has  never  entered  into  possession  or 
foreclosed  the  er|nity  of  redemption,  the  widow  has  her  dower: 
G  /  R,  290 ;  7  Ibid,  27S ;  15  Ibid,  319  ;  4  Kent's  Cwn.  4^3-4; 

5  John,  Cliiui.  H,  152. 

In  England  an  cquil y  of  redemption  cannot  be  sold  on  execu- 
tion :  in  New-Jer&ey  it  may.  By  the  act  of  the  legislature 
{Rev.  Law.^,  431)  the  shcrllf  is  rec|uired  to  sell  all  the  landg 
wiiereof  tlie  dcfrndant  is  seized.  Under  this  statute  the  equity 
©f  redemption  is  constantly  sold.  The  mortgagor,  in  New- Jer- 
sey, is  seized  of  I  he  equity  of  redemption. 

The  wife  joining  in  the  mortgage  is  only  as  security  for  the 
debt,  and  the  personal  representatives  may  be  called  upon  to  pay 
off  the  <lv*>t  a"d  relieve  the  estate :  Harrison  v.  Eldridge^  2 
Halslcd,  392 ;  1  Bland's  R.  22S ;  2  Pow.  on  Mort.  678. 

The  purchaser  of  the  equity  of  redemption  is  bound  to  pay 
off  the  incumbrances.  It  is  a  fraud  on  his  part  to  attempt  to  8e( 
up  the  mortgage  as  a  bar  to  the  widow's  dower  :  2  Souths  865. 

The  ecjuity  of  redemption  is  all  that  w-as  sold  by  the  sherifT, 
and  all  that  (he  defendant  acquired  by  ihe  purchase:  10  J.  A. 
481 ;  2  Halsted,  392 ;  5  John.  Chan.  R.  452. 

If  a  man  purchases  the  ecjuity  of  redemption,  a  court  of  equity 
will  raise  an  implied  promise  to  pay  the  debts  on  the  property  : 
7  Vesey,  337 ;  3  John.  Chan.  R.  250 ;  2  Ibid,  125. 

He  is  only  liable  to  the  extent  of  the  land ;  nothing  more  is 
pretended  :  5  John.  Chan.  R.  4S1. 

The  mortgage  which  the  defendant  took  by  assignment  waa 
his  debt  to  pay.  and  became  morged  in  his  legal  title.  A  court 
of  equity  will  allow  an  incumbrance  to  be  kept  alive  for  an  hon- 
est purpose ;  but  it  will  consider  an  incumbrance  paid  off  or  not, 
as  will  most  advance  the  justice  of  the  case  :  I  Harrison^  128 ; 

6  J.  R.  395  ;  I  Coxcen,  460,  478. 

Vredenburg,  in  reply,  insisted  that  the  defendant  ia  a  mort- 
gagee in  possession,  against  whom  the  widow  ia  not  entitled  to 
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<o\ver.  The  fact  of  his  Imving  purchased  the  equity  of  re- 
demption, cannot  aflcct  his  right!?  under  the  mortgage.  The 
cooiplainant  can  acfjuire  no  right  by  coming  into  c(iuily,  to 
xvhich  ehe  was  not  entitled  at  luw. 

The  Chancellor.  This  is  a  bill  for  dower.  The  com- 
plainant alleges,  tliat  her  husband  was  seized  in  fee  of  certain 
lands  in  the  county  of  Monmouth,  during  their  coverture,  of 
which  she  claims  to  have  set  off  one  third  pari  for  her  dower.  It 
is  stated  in  the  bill,  that  prior  to  the  marriage,  her  husband  gave 
a  mortgage  on  the  propeily  whereof  dower  is  claimed,  for  three 
thousand  dollars,  on  w  Inch  payments  have  been  made  reducing 
k  to  eleven  hundred  dollars,  and  that  such  mortgage  has  been 
assigned  to  the  defendant.  The  defendant  purcha&ed  the  equity 
of  redemption  at  sherill's  sale,  and  afterwards  procured  the  as- 
signment of  the  aforesaid  moitgagc.  The  bill  fmther  states,  that 
during  the  marriage,  the  complainant  and  her  huirband  also  ex- 
ecuted a  mortgage  on  the  property  for  two  thousand  two  hundred 
dollars,  which  has  been  reduced  by  ])ayments  to  six  hundred  dol- 
lars, and  is'held  by  John  W.  Holmes.  Other  mortgages  are  set 
out  in  the  bill,  but  as  they  are  said  to  be  paid  off  and  discharged 
it  is  not  material  to  state  them  here.  To  this  bill  there  is  a  de- 
inurrer  for  want  of  equity  and  for  w'ant  of  parlies,  which  presents 
some  questions  important  to  be  settled. 

In  the  first  |)lace,  it  is  insisted  that  this  court  has  no  jurisdic- 
tion in  dower,  and  that  in  New-Jersey  the  remedy  is  exclusively 
in  the  common  law  courts.  "Whatever  diflerencc  of  opinion  on 
this  subject  might  at  one  time  iiave  existed,  I  consider  it  settled 
at  this  day,  that  in  relation  to  both  dower  and  partition  ihe  courts 
of  law  and  equity  hold  a  concurrent  jurisdiction.  I  had  occasion 
recently  to  examine  a  case  of  partition,  and  became  satisfied  not 
only  of  the  authority  of  this  court  over  it,  but  of  the  indispensa- 
ble necessity  for  its  exercise.  There  arc  cases,  and  the  one  be- 
fore me  was  of  that  character,  in  which  the  parties  could  not 
-base  had  the  proper  relief  at  law.  So  in  dower,  in  favor  of  the 
\widow,  it  is  indispensable  in  many  cases  for  the  eake  of  discove- 
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ry  by  the  oath  of  the  tlcfcnJant  as  lo  the  property,  its  nature,  and 
the  incumbrances  uix)n  it,  and  sometimes  for  an  account  of  the 
rents  and  profits,  that  the  jurisdiction  of  this  court  should  be 
maintained.  If  the  legal  title  be  denied,  it  is  always  in  the  pov* 
cr  of  the  court  to  send  that  question  to  be  tried  at  law,  and  such 
is  the  universal  practice.  This  subject  has  been  much  discussed, 
but  it  sliould  now  be  considered  as  settled  in  favor  of  the  jurisdic- 
tion, both  in  England  and  in  this  country :  Mundy  v.  Mundy, 
2  Vescy,  jr.  128 ;  Curtis  v.  Curtis,  2  Brown's  Ck.  Gas.  620 ; 
1  Maddock's  Chan.  242  ;  Swaifw  v.  Perrine,  6  Johns.Chan.  it 
488  ;  Badgley  v.  Bruce  and  Halsey,  4  Paige,  98. 

The  defendant  is  a  purchaser  of  the  equity  of  redemption  in 
the  premises  whereof  dower  is  demanded,  and  has  by  assign- 
ment become  the  owner  of  a  moitgage  made  by  the  husband 
prior  to  his  marriage  with  tiie  complainant.  On  the  one  side,  it 
is  iusisted,  that  by  this  assignment  the  mortgage  became  merged 
or  extinguished  wiicn  it  came  into  the  defendant's  hands ;  and 
on  the  other,  that  the  defendant  is  a  mortgagee  in  possessioo, 
and  the  complainant's  rights  thereby  barred.  A  purchaser  of  the 
equity  of  redemption  at  a  sherifl-s  sale,  takes  the  property  cum 
onere,  and  acquires  no  rights  beyond  wliat  remain  in  the  mort- 
gagor after  satisfying  the  incumbrance  out  of  the  land.  If,  by 
any  device  or  circuity,  such  purchaser  should  procure  the  payment 
of  the  mortgage  witiiout  a  resort  to  the  land,  as  by  suit  against 
the  mortgagor  or  his  representatives  on  the  bond,  manifest  injus- 
tice would  take  place ;  for  he  would  then  have  tlie  property  clear 
of  the  very  debt  subject  to  which  it  was  sold.  By  such  a  course 
a  purchaser,  for  a  nominal  sum,  might  become  possessed  of  a 
valuable  estate,  and  tlie  mortgagor  virtually  twice  discharge  the 
same  debt.  This  difficulty  was  presented  to  chancellor  Kent  and 
fully  settled  by  him,  in  the  case  of  Tice  v.  Annin,  2  Johns.  Ch. 
125.  The  rule  he  established  in  that  case  was  this  :  If  a  credi- 
tor other  than  the  mortgagee  sells  the  equity  of  redemption  by 
an  execution  at  law,  the  mortgage  debt  remains  undisturbed,  and 
tlie  rights  of  the  mortgagor  over  and  above  the  mortgage  in  the 
property  are  rightly  disposed  of  to  satisfy  his  creditors. 
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This  case  presents  no  embarrassment.     But  siip|3ose,  nflcr  the 
equity  of  redemption  is  thus  sold  subject  to  the  incumbrance,  the 
iDortgagee  should  prosecute  his  bond  at  law,  and  undertake  to 
sell  other  pro|)eity  than  thai  contained  in  the  mortgage.     Then 
the  chancellor  held  that  a  court  of  equity  should  either  stay  such 
proceedings,  or  compel  the  creditor,  upon  payment,  to  assign 
over  his  debt  and  security  to  the  debtor,  to  enable  him  to  indeni- 
Dify  himself  out  of  the  mortgaged  premises.     But  in  the  case 
referred  to,  there  existed  a  still  greater  difficulty.     The  mort- 
gagee sold  the  equity  of  redemption  in  the  mortgaged  premises 
for  a  part  of  the  debt,  and  then  put  it  out  of  his  power  to  assign 
the  securities  to  the   mortgagor  by  actually  assigning  lliem  over 
to  the  purchaser  of  the  equity  of  redemption  ;  and  to  prevent 
gross  injustice,  the  chancellor,  as  the  only  alternative,  held  the 
debt  extinguished  in  the  hands  of  the  purchaser.     All  this  pro- 
ceeds on  the  idea  that  the  purchaser  of  the  equity  of  redemption 
ehall  in  no  event  hold  the  land  discharged  of  the  incumbrance, 
and  if  he  attempt  to  make  the  debt  by  buying  up  the  bond  and 
morcgnge  and  recovering  the  amount  unjustly  out  of  the  obligor, 
the  debt  shall  in  his  bands  be  considered  cxtinizuished.    In  a  case 
00  circumstanced,  this  result  seems  unavoidable  to  prevent  the 
grosse&t  injustice  and  wrong.     But  I  do  not  understand  this  case 
88  going  the  length  of  saying,  that  a  purchaser  of  the  equity  of 
redemption  can  he  compelled,  in  all  cases,  to  pay  oflT  the  ante- 
cedent incumbrances  farther  than  the  land  itself  will  discharge 
them.     The  punrhascr  placed  himself  in  a  peculiar  position,  and 
was  attempting  thereby  tu  do  a  wionir;  and  the  chancellor,  to 
avoid  such  wron*:,  held  the  d«*l)t  cancelled  in  his  hands.     There 
arc  cases,  I  am  aware,  which  look  like  holding  the  purchaser 
liable  for  the  debt  personally,  but  I  cannot  think  that  such  is  the 
true  doctrine.     It  is  not  necessary  for  me  to  decide  this  question 
here,  but  I  desire  to  state  my  conviction,  that  the  purchaser  is 
liable  to  the  extent  of  the  land  purchased,  and  no  furtbor,  and 
that  he  will  at  all  times  be  dischaiged  Uj^on   releasing  the  land. 
There  is  no  privity  between  the  ir:ortgagee  and  the  purchaser, 
and  I  cannot  see  upon  what  principle  he  can  be  reached;  except 
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it  l>e  throuu:h  the  land  w  Inch  hn  has  purchased.     I  speak  not 
now  of  a  ca^-e  whore  the  pmchnser  enters  into  8f>ccial  obligation 
to  pay  auteccilcnt  incumbrances;  all  such  cases  will  be  governed 
by  the  terms  and  chnracier  of  the  contract;  hut  of  the  ordinary 
purchaser  without  special  agreement,  depending  on  tlic  obliga- 
tion which  the  law  in  such  case  imposes.     Indeed  it  is  matter  of 
doubt  wheiher  it  is^  intended,  from  the  cases,  to  go  farther  than 
the  principle  as  I  have  staled  it.     The  dtxrtrinc  proceeds  upon 
the  idea  that  a  court  of  ofiuitv,  inde|iendent  of  any  express  con- 
tract, will  raise  upon  the  con.^cience  of  the  purchaser  an  obliga- 
tion to  indemnify  the  mort;,'agor  a-jainst  hi.s  liability  on  the  mort- 
gage; but  to  wliat  extent?    Certainly  not  beyond  the  land  pur- 
chased.    This  subject  will  be  found  discussed  in   Waring  v. 
Ward,  7  IV.svy,  jV.  337  ;  Cvmhtn^land  v.  Coddhigtoru  3  Jo/uis, 
C/t.  201  ;  KSln-euson  and  Wnndnfff  \,  Llnch'.  Saxton,  342.    It 
is  every  day's  practice  to  sell  the  e(|uity  of  redemption  by  an  exe- 
cution at  law,  sometimes  at  the  suit  of  tl:e  mortgagee  and  some- 
times of  other  creditors.     If  a  purchaser  could  be  called  upon  to 
discharge  all  the  incumbrances  on  his  pergonal  liability,  it  would 
greatly  embarrass  these  sales,  and  ed'eclually  prevent  their  bein^ 
made. 

But  whether  this  view  of  the  subject  be  correct  or  not,  and 
recoffuizin^X  the  decision  in  2  Johns,  Chan,  to  which  1  have  re- 
ferred,  in  w  hich  the  bond  and  mortgage  assigned  to  the  pur- 
chaser of  the  equity  of  redemption  was  held  to  be  an  oxtinguisb- 
ment  of  the  debt,  still,  as  it  afTccls  the  right  of  dower  of  the 
widow  in  the  lands,  a  new  and  very  diflerent  question  is  pre- 
sented. It  is  agreed,  that  if  the  husband  before  marriage,  or  ia 
conjunction  with  his  wife  after  marriage,  (the  deed  being  ac- 
knowledged by  the  wife  in  due  forjn  of  law,)  execute  a  mort- 
gage, and  it  ren^ains  in  the  hands  of  the  mortgagee,  the  widow 
can  only  have  her  dower  subject  to  such  mortgage;  and  when 
this  defendant  purchased  the  equity  of  redemption,  he  purchased 
with  the  widow's  right  discharged  to  that  extent  on  the  pro|ierty- 
Had  the  mortgage  remained  as  it  then  was,  in  the  hands  of  the 
«nortgagec,  the  widow's  dower  w  ould  have  been  subject  to  it, 
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and  why  should  it  be  olhcrwisc  now  thai  it  id  transferred  to  the 
purchaser]  Had  a  foreclosure  and  pale  taken  place  under  the 
mortgage,  the  widow  would  have  been  barred  her  rights',  except 
as  to  the  surphis  beyond  satis-fying  the  mortgage.  At  her  lius- 
band's  death  the  true  claim  lhis>  widow  had  wad  to  one  third  of 
the  land  after  the  mortgages  were  satisitcil,  and  nothing  more. 
Id  the  case  in  5  Johns.  Chan,  before  cited,  it  was  held  that  the 
widow  was  bound  to  contribute  her  ratable  proportion  towards  a 
mortgage  which  ahe  had  executed  with  hei  husband,  and  which 
the  heir  had  been  obliged  to  pay  off,  before  allowing  her  dower 
in  the  land.  The  chancellor  in  that  case  .says,  ''  To  allow  her 
the  dower  in  the  land  without  contribution,  would  be  to  give  her 
the  same  right  that  s^hc  would  have  been  entitled  to  if  there  had 
been  no  mortgage,  or  as  if  .she  had  not  duly  joined  in  it.  It 
would  be  to  give  her  dower  in  the  whole  absolute  interest  and 
estate  in  the  land,  when  she  was  entitled  to  dower  only  in  a  part 
of  that  interest  and  cs^tate.'* 

But  the  case  of  Russell  v.  Auslln,  in  I  Paige,  193,  will  be 
found  similar  to  the  one  we  aro  now  considering.  That  was  a 
purchase  of  the  eqiiity  of  redemption  at  a  slierilT's  sale,  and  an 
assignment  to  the  purchaser  of  a  bond  and  mortgage  made  by 
the  husband  and  wife.  It  was  there  argued,  that  the  debt  was 
extinguished  and  merged  by  the  assigmnent;  but  the  court  held 
the  widow  entitled  to  her  dower  in  the  equity  of  redemption  only, 
subject  to  the  mortgage.  In  that  case,  as  in  this,  the  intention 
of  the  purchaser  not  to  extinguish  the  debt  was  manifest,  for  in- 
stead of  cancelling  tl.e  securities  he  had  them  assigned  to  him. 

From  every  view,  therefore,  which  I  have  been  able  to  give 
this  cas-c,  I  cannot  thin!:  this  widow  entitled  to  any  thing  more 
than  her  dower  in  the  lands  subject  to  the  outstanding  mort- 
gages, including  the  one  assigned  to  the  defendant.  She  is  en- 
titled to  her  dower  in  the  lands  in  the  possession  of  the  defendant, 
(upon  the  case  stated  in  the  bill,)  upon  keeping  down  one  third 
of  the  interest  on  the  amount  due  on  the  property. 

As  to  the  parties,  1  do  not  see  the  necessity  of  bringing  Mr. 
Holmes  before  the  court.     His  claim  can  in  no  way  be  affected 
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by  any  dcciirion  here,  ll  is  a  quesiion  entirely  between  ike  com- 
plainant and  defendant.  The  t^aine  rule  would  apply  to  any 
other  niorlgagec,  and  with  the  n^ore  force,  if  the  mortgage  tias 
been  paid  ofV  though  not  cancelled  of  record.  As  to  Mr.  Baker, 
who  purchar^^cd  a  part  of  the  land^,  no  dower  is  sought  in  this 
action  of  iho::c  lands,  and  he  catniotj  tlierefoie,  be  a  necessary 
or  proper  paily. 

While,  therefore,  my  opinion  is  with  the  defendant  on  the 
main  question^in  the  cause,  yet,  as  his  demurrer  is  to  the  whole 
bill,  and  the  complainant  is  entitled  to  licr  dower  in  the  equity 
of  redemption,  and  aiii  there  is  no  defect  of  parties,  tlie  demurrer 
must  be  overruled  with  costs. 

Demurrer  overruled. 


Emanuel  Coykendall  and  Martin  Coykendall  v.  Mart 
Rutherford,  Executrix,  &c.  of  John  Rutherford,  de- 
ceased. 

Whore  a  testator  by  his  will  dcvieoB  all  his  real  and  pentonal  estate  to  nine 
persons,  named  in  tlio  will,  in  trust  for  the  purposes  therein  expressed,  and 
appoints  the  same  persons  by  name  exccutorn,  with  full  power  to  them  and 
to  a  majority  of  them^  and  to  n  majority  of  the  survivors  of  them^  to  sell  his 
lands  and  to  execute  deeds  for  all  lands  contructed  to  be  sold  by  the  testator 
in  his  life  time ;  if  one  of  the  executors  dies  in  the  life  time  of  the  testator, 
and  all  the  others  except  one  refuse  to  act,  the  acting  executor  is  authorized 
under  the  statutes  of  New  Jersey  to  convey  tlic  land. 

This  bill  was  filed  by  the  complainants  to  conipel  the  specific 
performance  of  a  contract  entered  into  by  John  Rutherford,  in 
his  life  time,  with  the  complainant?,  for  the  conveyance  of  a 
tract  of  land  situate  in  the  county  of  Sussex.  The  answer  of 
the  defendant  admits  all  the  material  facts  chaigcd  in  the  bill  ol 
complaint,  but  states  that  doubts  have  been  suggested  by  her 
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counsel  whether  the  testator  intended,  by  the  power  given  to  his 
executors  in  his  will,  that  deeds  should  be  made  by  any  one  of 
his  executors  who  might  prove  the  same ;  and  also,  whether  the 
^feodant,  under  the  statutes  of  the  state  of  New- Jersey,  is  law- 
folly  authorized  by  the  will  to  execute  the  conveyance,  as  prayed 
fcr  by  the  complainants.  The  defendant  insists  that  the  com- 
plainants ought  not  to  require  her  to  execute  such  conveyance 
without  the  decree  and  direction  of  this  court,  and  submits  to 
ad  in  the  matter  under  the  direction,  protection  and  indemnity 
of  the  court. 

The  cause  was  heard  upon  the  bill  and  answer. 

D.  Thompson,  for  complainant. 

R.  Vanarsdale,  for  defendant. 

The  Chancellor.     The  only  question  presented  by  the  bill 
and  answer,  is,  whether  Mary  Rutherford,  the  defendant,  has 
llie  power  by  the  will  of  John  Rutherford,  to  convey  the  lands  in 
qoeslion.     The  will  bears  date  the  8th  of  May,  1833.     By  it 
be  devises  all  bis  real  and  personal  estate  to  nine  persons  therein 
riaiued,  in  trust,  for  the  purposes  therein  expressed.     He  then 
appoints  the  same  persons,  by  name,  executors,  with  full  power 
to  ihetn  and  to  a  majority  of  them,  and  to  a  majority  of  the 
mrvivors  of  them,  to  sell  his  lands,  and  to  execute  deeds  for  all 
lands  contracted  to  be  sold  by  the  testator  in  his  life  time.  There 
are  several  codicils  to  the  will,  which  make  no  alteration  finally 
as  to  the  executors,  except  the  addition  of  two  more,  Archibald 
Russell  and  his  wife,  to  the  number  already  named.     The  facts 
are  so  stated  in  the  answer,  though  it  would  seem  from  a  copy 
fif  the  will  and  codicils  accompanying  the  papers,  that  the  testa- 
tor revoked  the  appointment  of  Robert  Walter  Rutherford,  one 
«f  the  executors  originally  named,  by  the  last  codicil,  made  the 
2d  of  December,  1839 ;  but  this  cannot  vary  the  question  now 
to  be  settled.    One  of  the  executors,  Mary  Rutherford  Jay,  died 

\iefore  the  testator,  and  the  rest  have  neglected  to  prove  the  will 
47 
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except  the  defendant,  Mary  Rutherford,  who  has  in  due  form 
of  law  proved  the  will  and  taken  upon  herself  the  execution 
thereof. 

At  the  common  law,  there  can  be  no  doubt,  all  the  executors 
named  must  join  in  the  deed ;  but  the  statutes  of  New-Jersey 
have  altered  the  common  law  in  that  respect,  and  provided,  as  T 
think,  for  the  case  here  stated,  so  as  to  enable  the  executrix  who 
has  proved  the  will  to  execute  the  deed  alone.  By  the  act  of 
1795  it  is  provided,  that  where  lands  shall  be  devised  by  will  to 
executors  to  be  sold,  or  shall  be  ordered  to  be  sold  by  executors, 
and  after  the  testator's  death  part  of  such  executors  refuse  or 
neglect  to  act,  then  all  bargains  and  sales  of  the  lands  so  ordered 
to  be  sold,  made  by  such  of  the  executors  as  shall  accept  and 
prove  the  will,  shall  be  as  good  and  effectual  in  the  law  as  if  all 
those  named  in  the  will  as  executors  had  joined  in  the  bargain 
and  sale.  By  the  act  of  1815  it  is  provided,  that  if  by  will 
power  shall  be  given  to  two  or  more  executors  to  sell  the  testa- 
tor's real  estate,  and  one  or  more  of  the  executors  so  named  shall 
refuse  to  prove  the  will  or  die,  then,  unless  it  is  otherwise  ex- 
pressed in  the  will,  the  trust  shall  vest  in  the  acting  executors 
or  the  survivor  or  survivors,  who  may  execute  the  trust  alone. 
'And  by  the  act  of  1817  it  is  provided,  that  where  lands  are  de- 
vised by  will  to  executors  to  be  sold,  or  shall  be  ordered  to  be 
sold  by  executors,  and  one  or  more  of  them  shall  die  before  the 
testator,  and  the  surviving  executors  or  any  of  them  shall  accept 
the  appointment,  then  all  bargains  and  sales  of  lands  so  willed 
to  be  sold,,  made  by  the  executor  so  accepting,  shall  be  as  good 
and  effectual  in  the  law  as  if  all  the  executors  named  in  the  will 
had  joined  in  the  sale. 

The  act  of  1S17  provides  clearly  for  the  case  of  the  executor 
who  died  before  the  testator ;  and  the  acts  of  1795  and  1S15 
provide  for  the  case  of  executors  neglecting  or  refusing  to  prove 
the  will. 

A  doubt  has  been  expressed  whether  the  language  of  the  will 
does  not  show  an  intent  on  the  part  of  the  testator  against  allow- 
ing one  executor  alone  to  execute  the  trust.    I  cannot  think  such 
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Tras  his  intention,  or  he  would  in  express  terms  have  so  declared. 
In  fact,  the  language  used  would  rather  imply  a  determination 
that  there  should  in  no  event  be  a  failure  in  executing  the  triist. 
He  probably  never  contemplated  that  any  would  dechne  lo  act. 

I  consider  the  power  to  sell  confided  to  the  executors  as  execu- 
tors, arul  not  personally.  Tfiey  are  the  same  persons,  it  is  true, 
^8  by  the  original  will  are  appointed  trustees  for  the  estate;  but 
they  are  by  name  also  appointed  executors,  and  in  that  charac- 
ter directed  to  sell  lands,  and  particularly  to  fulfiH  the  contracts 
which  the  testator  had  entered  into. 

As,  therefore,  my  opinion  is  that  the  defendant  may  legally 
convey  the  lands  in  question,  according  to  the  laws  of  this  state, 
and  as  by  the  answer  no  other  obstacle  is  interposed,  but  on  the 
contrary  the  whole  case  is  admitted,  the  complainants  will  be 
-entitled  to  a  decree  for  the  performance  of  their  contract,  and  that 
the  defendant  execute  a  deed  for  the  lands  accordingly. 

The  costs  of  both  parties  to  be  paid  out  of  the  estate  of  4he 
-testator. 

Decree  accordingly. 


Betsey  Ross  v.  Zophar  Hatfield  and  others. 

The  fourth  section  of  the  act,  entitled,  '*An  act  to  prevent  in  certain  caaee 
the  abatement  of  suits  and  reversal  of  judgments,**  {Rev.  Law$t  164,)  is  in. 
tended  to  apply  to  cases  where  by  the  act  of  law  the  oauee  of  action  sur. 
vives.  The  act  is  designed  to  save  the  necessity  of  filing  bills  of  revivor, 
not  supplemental  bills. 

4f  a  suit  becomes  abated,  and  nothing  bat  the  detXtk  of  the  party  is  necessary 
to  be  established  to  show  the  liability  of  the  survivors,  a  bill  of  revivor 
alone  is  sufficient;  but  where  new  matter  most  be  shown  and  proved,  there 
a  supplemental  bill  roust  be  filed. 

The  facts  essential  to  an  understanding  of  the  case,  appear 
in  ihe  opinion  of  the  chancellor. 
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S.  Scudder,  for  complainant. 

F.  B.  Chetwood  and  /.  H.  Williamson^  for  defendants. 

The  Chancellor.  This  case  came  on  upon  the  final  hear- 
ing, when  the  defendants  raised  and  insisted  upon  an  objecUoo 
to  any  decree  in  the  situation  in  which  the  cause  stood.  That 
objection  must  first  be  disposed  of;  for  whatever  the  merits  may 
be,  if  the  court  cannot  make  the  proper  decree,  it  will  avail 
nothing. 

The  bill  is  filed  to  recover  the  complainant's  dower  against 
three  defendants,  a  father,  son  and  grandson,  charging  Zophar 
Hatfield,  one  of  them,  as  being  the  tenant  of  the  freehold,  but 
also  charging  that  all  the  defendants  occupy  the  lands  alternate- 
ly, and  claim  to  be  owners,  and  combine  to  defeat  the  complain- 
ant out  of  her  just  rights.  The  defendants  have  answered,  and 
admitted  Zophar  Hatfield  to  be  the  owner  of  the  lands.  Since 
idsue  was  joined  and  the  depositions  were  taken,  2k>phar  Hat- 
field has  died,  and  by  his  will  devised  the  lands  oat  of  which 
dower  is  claimed,  to  Levi  Hatfield  his  son,  who  is  a  co-defendant. 
A  recovery,  therefore,  if  any,  must  be  had  against  Levi  Hat- 
field, as  a  devisee  under  the  will.  Had  not  Zophar  Hatfield 
died,  undoubtedly  the  bill  must  have  been  dismissed  as  to  Levi 
Hatfield  and  Zophar  Hatfield  the  younger,  they  appearing  to  be 
mere  tenants,  without  any  title  whatever  to  the  lands;  but 
whether  with  or  without  costs,  would  depend  on  circumstances. 
No  supplemental  bill,  or  bill  of  revivor,  has  been  filed ;  but  the 
complainant  has  obtained  an  order  under  the  fourth  section  of  the 
act,  entitled,  "An  act  to  prevent  in  certain  cases  the  abatement 
of  suits  and  reversal  of  judgments,"  Rev.  Laws,  164,  (upon  a 
suggestion  of  the  death  of  Zophar  Hatfield,  and  that. the  cause 
of  action  survived  against  the  remaining  defendants,)  that  the 
cause  stand  revived  and  be  proceeded  in  against  the  surviving 
defendants.  This  order  further  authorizes  the  complainant  to 
exhibit  the  will,  and  to  take  depositions  if  necessary. 

I  think  this  is  a  mistake  in  the  course  of  practice.     This  is 
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L  a  case  in  which  the  cause  of  action  suivived,  within  the 
waning  of  that  act.  It  is  intended  to  apply  to  cases  where,  hy 
3  act  of  law,  the  cause  of  action  survives ;  as  in  the  case  of  a 
it  between  two  or  more  executors  or  trustees.  There  the  law 
dares  the  liability  of  the  survivors,  and  the  cause  of  action 
rvives  against  them.  They  have  no  power  to  prevent  this 
Delusion,  and  this  statute  was  intended,  in  such  case,  to  sim- 
fy  the  proceedings ;  and  upon  the  mere  suggestion  of  the 
ath,  without  any  bill  of  revivor,  to  allow  a  complainant  to 
oceed  in  his  cause.  Here  the  surviving  defendant  takes  as  a 
ircbaser,  by  devise,  and  there  must  be  a  supplemental  bill,  set* 
ig  out  the  will  and  devise  under  it,  in  order  to  get  these  new  and 
ipoEtant  facts  before  the  court,  and  to  give  the  defendant  an 
portunity  to  answer  them.  The  defendant  may  deny  the  de- 
fe.  What  decree  could  be  entered  in  this  case?  None  against 
;vi  Hatfield  as  devisee  under  the  will  of  his  fhther,  for  that 
:i  is  no  where  before  the  court  in  the  pleadings ;  he  has  had 
\  opportunity  to  meet  the  charge;  and  in  the  character  in 
[lich  he  originally  stood,  it  fully  appears  he  had  no  title  or  in- 
rest  whatever  in  the  lands. 

The  course  of  practice  is  uniform  on  this  subject.  If  a  suit 
comes  abated,  and  nothing  but  the  death  of  the  party  is  ne- 
ssary  to  be  established  to  show  the  liability  of  the  survivors, 
ere  a  bill  of  revivor  alone  is  sufficient ;  but  where  new  matters 
usi  be  shown  and  proved,  as  in  the  case  of  a  settlement  or  a 
ivise,  there  a  supplemental  bill  must  be  filed  :  MitforcPs  Plead- 
g,  107,  110;  Cooper's  Eq.  Pleading,  63,  76. 
The  statute  before  referred  to  is  only  intended  to  save  the 
icessity  of  filing  bills  of  revivor,  but  not  supplemental  bills, 
he  fifth  section  of  that  act  provides  for  cases  where  parties  die, 
id  the  cause  of  action  does  not  survive ;  then,  if  other  persons 
(come  parties  in  interest  in  right  or  hy  the  death  of  such  de- 
ased  party,  the  suit  may  proceed,  being  revived  against  the 
presentatives  of  the  deceased  party ;  clearly  referring  to  the 
ise  of  heirs,  executors,  or  administrators.  In  such  a  case,  no- 
ting but  the  death  is  to  be  ascertained.     The  law  fixes  who  is 
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ihe  heir  or  representative,  and  they  cannot  deny  it.  A  hill  of 
revivor,  therefore,  is  alone  necessary.  But  if  any  conveyance 
has  heca  made,  or  devise,  so  that  (lie  title  as  well  as  tlie  person 
entitled  may  be  litigated,  then  it  must  be  set  out  in  a  supple- 
mental bill. 

The  revised  statutes  of  the  state  of  New-York  have  the  same 
provisions  in  substance  on  this  subject  as  ours,  and  have  received 
the  same  construction  which  I  have  given  them  :  Dov glass  v. 
Sherman^  2  Paige^s  Ch,  Rep.  358.  These  provisions  are  held 
to  apply  only  to  those  cases  where  by  former  practice  proceediDgs 
could  be  revived  and  continued  by  a  simple  bill  of  revivor.  I  re- 
fer also,  on  this  subject,  to  the  cases  of  Leggett  v.  Dubois^ 
2  Paige's  Ch,  Rep,  212,  and  to  Wilkinson  v.  Parish,  3  Ibid, 
653. 

In  this  case,  in  my  opinion,  there  must  be  a  supplemental  bill 
filed,  bcfote  a  proper  decree  can  be  made  against  the  defendant?, 
or  either  of  them.  And  as  this  is  a  matter  of  practice  on  which 
there  may  have  been,  and  indeed  from  the  order  obtained  it 
seems  there  was,  a  diffeient  opinion  entertained,  I  shall  allow  a 
supplemental  bill  and  bill  of  revivor  to  be  filed  now,  on  payment 
of  the  costs  of  the  hearing. 

Something  was  said  on  the  argument  that  the  heirs  al  law 
were  necessary  parties  to  a  supplemental  bill  in  this  case,  but 
that  question  is  not  now  before  me,  and  I  must  leave  it  to  the 
complainant  to  make  such  parties  to  her  bill  as  she  may  be  ad- 
vised are  necessary  and  proper. 


Asa  Torrey  v.  Robert  Buck  and  others. 

An  application  to  the  court  to  compel  the  spocific  performance  of  a  oontrtot 
rests  in  sound  discretion^  and  the  contract  will  be  enforced  or  not,  ai  >baH 
appear  most  agreeable  to  justice  and  equity. 

*Where,  on  a  contract  for  the  purchase  of  real  estate  between  A.  and  B.,  the 
deed  is  made  to  C.  at  the  request  of  B. ;  on  a  bill  to  set  aside  the  deed  (at 
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iraad,  C.  will  not  stand  in  any  other  or  better  situation  than   B.  the  pur- 

chaser  would  have  done  had  the  title  been  made  directly  to  him. 

The  substitution  of  the  name  of  a  third  person  in  the  deed  in  the  place  of  the 
purchaser,  and  at  his  instance,  will  not  place  the  grantee  in  the  situation  of 
a  bona  fide  purchaser  without  notice. 

Suppreisio  veri  is  as  good  a  ground  for  setting  aside  a  conveyance  as  Bugges- 
iio  falsi. 

Deed  set  aside  as  fraudulent  where  a  large  part  of  the  consideration  was  paid 
in  stock  of  a  company  of  no  value,  although  the  purchaser,  who  was  cash* 
ier  of  the  company,  refused  to  express  any  opinion  about  the  stock  or  its 
Taluo,  referring  the  vendor  to  other  persons  for  information,  and  although 
the  vendor  himself  declared  that  he  knew  it  was  a  speculation  and  intended 
to  run  the  risk. 

The  folly  and  indiscretion  of  a  vendor  can  never  justify  the  vendee  in  obtaining 
his  property  without  compensation. 

The  bill,  fifed  on  the  6th  of  June,  1838,  states,  that  iho 
complainant,  being  seized  of  a  valuable  house  and  lot  in  the  city 
of  Newark,  l.e\vis  Loomis,  of  the  city  of  New- York,  proposed 
to  purchase  it  for  ten  thousand  dollars  in  cash,  to  which  the 
complainant  consented.  That  Loomis  from  time  to  time  evaded 
the  execution  of  the  contract,  and  at  length  told  the  complainant 
that  he  could  not  raise  the  money,  but  that  he  knew  a  person 
who  probably  would  purchase  the  property,  and  offered  to  intro- 
duce the  complainant  to  him.  He  accordingly  accompanied  the 
complainant  to  the  office  of  the  "United  States  foreign  and  do- 
mestic exchange  company,"  at  No.  8  Wall-street,  in  the  city  of 
Xew-York,  and  introduced  him  to  Robert  Buck,  one  of  the  de- 
fendants, and  who  was  then  stated  to  be,  and  in  fact  was,  the 
cashier  of  said  con»|>any.  That  Buck  then  represented  the  cha- 
racter of  said  company  to  be  high,  and  its  stock  equal  to  cash, 
aod  offered  to  buy  the  complainant's  property  provided  he  would 
take  two  thousand  dollars  in  cash,  and  the  balance  of  the  pur- 
chase money  in  the  stock  of  the  said  company.  That  after  con- 
siderable conversation  Buck  declined  to  purchase,  but  said  he 
knew  a  person  that  would ;  and  soon  afterwards  he  came  to 
. .  Newark  with  Samuel  H.  Hamilton,  and  two  other  persons  of 
the  name  of  Hamilton,  whom  Buck  introduced  as  the  persons 
likely  to  purcha^  complainant's  property.     That  one  of  thetn 
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offered  complainant  nine  thousand  dollars  for  the  property,  pro- 
vided the  complainant  would  take  stock  of  the  United  States 
foreign  and  domestic  exchange  company  in  part  payment ;  to 
which  proposal  the  complainant  subsequently  assented,  and  so 
informed  one  of  the  Hamiltons.     That  at  the  time  of  the  last 
negociation  for  the  purchase  of  the  property,  both  Buck  and  the 
Hamiltons  represented-  the  stock  of  tlie  said  company  to  be  as 
good   as  cash.     That  during  the  negociation,  Buck   and  the 
Hamiltons  acted  together  ]  that  complainant  did  not  know  who 
was  purchasing,  nor  to  whom  the  deed  was  to  be  made,  until 
the  name  of  Samuel  H.  Hamilton  was  given  to  him  to  be  insert- 
ed in  the  deed.     That  complainant  refused  at  first  to  take  more 
than  five  thousand  dollars  in  the  stock  of  said  compaDji  and 
claimed  the  balance,  excepting  seven  hundred  and  fifty  ddlars, 
the  amount  of  a  mortgage  then  on  the  property,  to  be  paid  in 
cash  ;  but  that  Buck  and  the  Hamiltons,  or  one  of  them,  repre- 
sented that  they  had  not  money  enough  to  close  the  negociatioD 
on  that  basis,  and  offered  complainant  a  note  given  by  John 
Trafton  for  twelve  hundred  and  fifty  dollars,  dated  January  2d| 
1838,  at  six  months,  endorsed  by  Buck,  as  so  much  cash ;  and 
upon  their  assurances  that  they  would  discount  said  note  in  a  few 
days,  complainant  agreed  to  take  it,  and  also  to  take  five  thou- 
sand one  hundred  dollars  worth  of  stock,  leaving  one  thousand 
nine  hundred  dollars  to  be  provided  for— of  which  sum  upwards 
of  one  thousand  three  hundred  dollars  was  paid  in  cash,  and  the 
balance  by  a  note  given  by  one  of  the  Hamiltons  to  complainant. 
That  scrip  or  certificates  of  stock  of  the  United  States  foreign 
and  domestic  exchaoge  company,  signed  by  the  president,  and 
by  Robert  Buck,  cashier  of  said  company,  dated  on  the  10th  of 
January^  1838,  and  issued  in  the  name  of  the  complainant,  in 
several  different  sums,  amounting  to  five  thousand  one  hundred 
dollars,  which  had  been  brought  to  Newark  by  Buck  on  the  day 
of  the  purchase,  were  thereupon  delivered  to  complainant,  to- 
gether with  the  notes  of  Trafton  and  Hamilton,  and  a  deed  exe- 
cuted by  complainant  and  wife  to  Hamilton,  dated  13th  January, 
1838,  was  also  delivered  to  him  ;  it  being  agreed  that  the  poi- 
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session  of  the  premises  should  be  delivered  between  the  first  and 
(he  fifteenth  of  April  then  next.  The  bill  charges,  that  at  the 
time  of  the  negocialions  for  the  sale  of  said  property,  and  at  the 
time  of  the  execution  of  the  contract  and  the  transfer  of  the 
stock  to  the  complainant,  the  stock  of  the  said  company  was  of  « 
Utile  or  no  value ;  that  this  fact  was  well  known  to  the  defend- 
ants at  the  time  of  the  representations  so  made  by  them  to  him 
as  aforesiiid  respecting  its  value ;  that  the  said  representations 
were  utterly  false  and  fraudulent,  and  that  the  defendants  com- 
bined and  conspired  together  to  deceive  the  complainant  in  rela- 
tion to  the  value  of  the  said  stock,  and  to  induce  him  to  receive 
it  in  part  payment  for  the  premises  so  sold,  knowing  it  to  be  of 
liuie  or  no  value.  The  bill  further  states,  that  the  Trafton  note 
is  of  DO  value ;  that  no  part  of  it  can  be  recovered ;  and  that 
Buck  and  Samuel  H.  Hamilton,  at  the  time  when  they  repre- 
sented to  complainant  that  the  note  was  good  and  that  it  would 
be  discounted  in  a  few  days,  knew  it  to  be  of  little  or  no  value. 
That  complainant's  application  to  have  the  note  discounted,  af- 
ter being  delayed  from  time  to  time,  was  at  length  positively  re- 
fused ;  and  that  the  complainant,  believing  that  a  gross  fraud 
had  been  practiced  upon  him,  had  by  the  advice  of  his  counsel 
refused  to  deliver  possession  of  the  premises  to  Samuel  H.  Ham- 
iltoD,  the  grantee,  and  that  Hamilton  had  caused  an  action  of 
qectraeot  to  be  commenced  for  the  recovery  of  the  possession, 
which  was  pending,  at  issue.  The  bill  prays,  that  the  deed  exe- 
cuted by  the  complainant  and  his  wife  to  Hamilton  may  be  de- 
clared void,  ami  n)ay  l>e  ordered  to  be  delivered  up  to  be  cancel- 
led ;  or  that  Hamilton  may  be  decreed  to  reconvey  the  premises 
to  the  complainant  on  the  complainant's  repaying  to  him  the 
monies  received,  redelivering  the  securities  paid  and  delivered  to 
the  complainant  as  the  consideration  of  the  purchase  of  said 
premises;  and  that  in  the  meantime  Hamilton  may  be  restrain- 
ed by  injunction  from  further  proceeding  at  law  to  recover  pos- 
session of  the  premises. 
On  filing  the  bill  an  injunction  issued,  pursuant  to  the  prayer 

of  the  bill. 
48 
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■  The  answer  of  Robert  Buck  and  Samuel  H.  Hamilton  a* 
raits  the  complainants  title  to  the  premises,  as  set  foith  in  iht 
bill  of  complaint — denies  all  knowledge  on  the  part  of  either  of 
said  defendants  of  any  oiler  made  by  Lewits  Loomis  Cdf  the  pre- 
mises, or  of  any  negociation  ever  pending  between  him  and  the 
complainant  for  the  purchase  of  said  property.  Hamilton,  for 
himself,  slate?,  that  in  January,  1838,  he  learned  from  Buck 
tliat  he  liad  been  negociatiog  for  the  purchase  of  a  house  and 
lot  in  Newark  with  the  coniplainant,  who  wanted  in  payment 
more  cash  than  he,  Buck,  could  pay ;  and  that  if  Hamilton  wai 
disposed  to  purchase  the  property,  he,  Buck,  could  make  a  sat- 
isfactory payment  in  property  he  held  to  the  amount  of  five  thou- 
sand dollars,  which  sum  he  was  desirous  of  investing  in  the  pur- 
chase of  part  of  a  patent  right  which  Hamilton  then  owoed  for 
sawing  timber  and  felling  forest  trees.  That  Hamilton  went  to 
Newark,  accompanied  by  his  brother,  A.  J.  Hamilton,  a  lawyer 
residing  in  the  city  of  New- York,  for  the  purpose  of  seeing  tht 
property  and  having  the  title  examined.  That  after  seeing  the 
properly,  and  ascertaining  the  incumbrances  upon  it,  he  returned 
to  New- York  and  informed  Buck  that  he  would  give  nine  thou- 
sand dollars  and  no  more  for  it,  provided  Buck  would  receive  in 
payment  a  conveyance  of  the  patent  right  for  sawing  timber  and 
felling  trees  for  the  states  of  Massachusetts  and  Vermont  for  fkve 
thousiind  dolbrs,  a  transfer  of  two  notes  of  hand  from  John 
Traflon  for  twelve  hundred  and  fifty  dollars  each,  secured  by 
mortgage  on  a  factory  and  water-power  at  Shapleigh,  in  the 
state  of  Maine,  valued  at  twelve  thousand  dollars,  and  the  bal- 
ance of  fifteen  hundred  dollars  in  cash.  To  this  proposal  Buck 
objected,  insisting  upon  a  larger  payment  in  cash,  in  order  to 
extinguish  the  incumbrances  on  the  property;  and  HamiitoA 
then  proposed  to  pay  two  t^iousand  dollars  in  cash,  one  of  the 
Trafton  notes,  and  the  balance  by  his  own  note  for  seven  hun- 
dred and  fifty  dollars,  payable  in  nine  months.  Thai  the  com- 
plainant subsequently  called  on  Hamilton  for  informatton  re- 
specting the  Trafton  note,  and  stated  that  if  he  could  be  satisfied 
iu  regard  to  that  note,  he  would  accept  Buck's  offer  for  the  pre* 
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pcriy ;  soon  after  which  Buck  informed  Hamilton  ihat  he  haB 
purchased  the  comphiinont's  properly,  and  that  he,  Buck,  would 
accept  Hamilton's  offer  as  last  above  slated  for  it,  and  named  a 
day  when  they  should  go  to  Newark  to  consumnratc  tlie  contract. 
On  the  lOih  of  January,  1838,  Hamilton,  accompanied  by  his 
fiilheT  and  brother,  (neither  of  whom   had  any  interest  in  the 
purchase.)  and  by  Buck,  went  to  Newark,  and  there  completed 
the  purchase.     Before  any  tbing  was  done  in  consummation  of 
the  contract,  Hamilton  told  the  complainant,  in  answer  to  his 
inquiry  respecting  the  value  of  the  stock  of  the  "United  Slates 
foreign  and  domestic  exchange  company,"  that  he  knew  nothing 
about  it,  had  never  heard  of  its  existence  until  the  inquiry  was 
made,  had  no  interest  in  it,  and  knew  nothing  of  its  value. 
Complainant  then  stated  that  he  was  to  lake  fifty  shares  of  it  in 
part  payment  for  the  property ;  that  he  had  made  inquiries  of 
various  persons  respecting  it,  some  of  whom  said  it  was  worth 
something,  and  some  that  it  was  worth  nothing;  said  he  was 
aware  it  was  a  matter  of  speculation  entirely ;  it  was  a  lottery  ; 
it  might  be  of  value,  and  it  might  not ;  but  he  had  determined 
to  take  it  and  run  his  chance.     Buck  was  present  at  the  time, 
and  said  he  had  told  complainant  he  must  satisfy  hitnself  about 
its  value ;  that  he,  Buck,  was  cashier  of  the  company,  and  that 
be  would  not  make  any  representation  to  the  complainant  to  in- 
duce him  to  take  it ;    that  complainant  had   made  his   own* 
inquiries  about  it,  and  had  concluded  to  take  it  let  it  be  worth 
more  or  less  ;  to  which  statement  of  Buck  the  complainant  full}' 
assented.     Denies  that  Hamilton  ever  had  any  interest,  directly 
or  indirectly,  in  the  stock  of  the  said  company,  or  that  he  ever 
made  any  leprcsenlations  about  the  company  or  its  stock  to  the 
complainant,  other  than  as  above  stated.     States  that  as  Buck 
had  agreed  to  convey  the  property  to  Hamilton  upon  the  terms 
above  stated,  it  was  agreed  that  the  deed  should  be  made  direct- 
ly from  complainant  to  Hamilton  ;  that  the  brother  of  Hamilton 
remained  in  Newark,  by  agicemcnt  among  the  parties,  to  finish 
the  investigation  respecting  the  title  and  incumbrances  and  to 
receive  the  deed,  which  was  delivered  to  him  accordingly,  and 
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the  consideration  paid  by  bim  as  tbe  agent  and  attorney  of 
Hamilton  the  defendant.   That  Trafton's  note  was  not  due  until 
the  5ih  of  July,  1838,  and  this  defendant  has  every  reason  to 
believe  tliat  the  note  will  be  paid,  as  the  maker,  where  be  ii 
known,  is  represented  to  be  a  man  of  respectability  and  proper- 
ty ;  ami  ilifii  Hanulion  afterwards  discounted  his  own  note  for 
seven  hundred  and  lifty  dollars,  but  denies  that  be  ever  promised 
the  complainant  to  discount  Trafton's  note.     Denies  that  Hamil- 
ton ever  treated  with  the  complainant,  or  any  other  person  ex- 
cept  Buck,  for  the  purchase  of  the  property;  that  be  ever  pro- 
posed to  buy  provided  the  complainant  would  take  part  payment 
in  the  stock  of  said  company  ;  that  he  ever  made  any  represen- 
tations himself,  oi  assented  to  any  representations  made  by  Bucky 
rec*pe<:nf)g  the  v:;l'je  of  Llie  stoik.  and  that  he  bad  any  further  or 
oihei  connexion  with  Buck  in  the  purchase  than  as  above  stated. 
Stales  that  his  contract  was  made  entirely  with  Buck,  in  the  city 
of  New-York ;  that  he  went  to  Newark  nkcrely  lor  the  purpose 
of  executing  u  contract  previously  made,  and  that  the  deed  from 
the  complainant  was  made  directly  to  him  at  tbe  rei)ue8tof  the 
complainant  and  Buck,  to  save  the  expense  of  two  deeds.    Ad- 
mits that  possession  of  the  piemises  was  to  have  been  delivered 
to  Hamilton  between  the  first  and  fifteenth  of  April,  1838,  and 
that  the  complainant  having  refused  to  deliver  the  poBsedsioD, 
Hamilton  had  commenced  an  action  of  ejectment  to  recover  pos- 
session, as  stated  in  the  complainant's  bill  of  complaint. 

The  defendant  Robert  Buck,  answering  for  himself,  saitb| 
that  he  hath  no  knowledge  of  any  negocialion  between  the  com- 
plainant and  Loomis  for  the  purchase  of  the  property.  Admits 
that  he  was  cashier  of  the  United  States  foreign  and  domestic 
exchange  company,  but  denies  that  he  ever  told  complainant 
that  its  stock  was  equal  to  cash.  Admits  that  he  purchased  com- 
plainant's propel  ty  for  nine  thousand  dollars,  to  be  paid  as  fol- 
lows, viz. :  five  thousand  dollars  in  the  stock  of  said  company ; 
Trafton's  note  endorsed  by  this  defendant  for  twelve  hundred  and 
fifty  dollars,  dated  January  2d,  1838,  and  payable  at  six  months; 
Samuel  H.  Hamilton's  note  for  seven  hundred  and  fifty  doUan^ 
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payable  at  nine  months,  and  llie  balance  in  catsli.  Denies  tliat 
he  ever  gave  complainant  any  opinion  about  the  stock  or  its 
value,  but  told  him  that  he  must  inquire  for  himself  and  satisfy 
himself  of  its  value.  Stales  that  complainant  did  inquiie,  and 
said  that  some  persons  told  liim  it  was  of  value,  others  tbul  it 
was  good  for  nothing;  that  he  knew  it  was  a  lottery,  but  that 
he  was  determined  to  take  it  and  run  his  chance,  and  so  staled 
to  this  defendant.  That  this  defendant  answered  truly  all  the 
inquiries  put  to  him  respecting  said  stock  by  the  complainant ; 
thai  he  used  no  deception  and  made  no  misrepresentation  to  the 
complaioant,  for  he  referred  the  complainant  to  others  for  infor- 
mation as  to  the  character  of  the  slock  and  its  value,  and  ex- 
pressly refused  to  give  any  opinion  hims<3ll  rosp<'cting  it.  Ad- 
mild  the  contract  with  Hamilton  and  the  ea!u  ../  .!.o  pijpcriy  to 
hioi,  as  set  forth  by  Hamihon  in  his  answer.  Denies  that  there 
was  any  other  connexion  between  this  defendant  and  his  co* 
defendant  Hamilton  than  as  above  stated  in  his  answer,  or  that 
he  or  any  other  person  to  his  knowledge  or  belief,  did  any  act  or 
made  any  representation  calculated  to  deceive  or  defraud  the 
complainant.  Admits  the  delivery  of  Trafton's  note  and  the 
scrip  of  the  company  in  part  satisfaction  of  the  purchase  money 
for  said  premises.  Denies  that  he,  or  any  other  person  in  his 
presence,  ever  promised  to  discount  the  Trafton  note.  Denies  that 
be  has  any  knowledge  of  Trafton  or  of  his  ability  to  pay  the 
note,  or  that  he  ever  made  any  representations  to  the  complain- 
ant respecting  it.  Admits  the  refusal  of  the  complainant  to  de- 
liver possession  of  the  premises,  and  the  bringing  of  an  action  of 
ejectment  by  Hamilton  to  recover  possession. 

The  cause  came  on  for  hearing  upon  the  pleadings  and  proob, 
at  a  special  term  held  at  Newark,  on  the  3d  of  August,  1840. 

O.  &  Hoisted  and  7.  //.  Williamsofi,  for  complainant,  in- 
sisted that  as  between  Torrey  and  Buck,  the  transaction  was 
fraudulent.  The  contract  was  made  and  the  fraud  perpetrated 
by  Buck,  and  he  cannot  protect  himself  by  having  the  deed 
made  to  a  third  person.    Such  third  person  is  not,  and  cannot 
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be  placed  in  the  light  of  a  bona  fide  purchaser  without  no- 
tice. 

That  tlie  conceahnent  of  material  circumstances  by  one  of  the 
paiUcs  to  a  contract,  was  always  a  ground  for  relief  in  equity. 
Suppressio  veri  affords  as  |)erfect  a  ground  for  relief  as  suggt^- 
tio  falsi:  Broderick  v.  Broderick,  1  P.  W.  239;  Pierson  ?. 
Morgan^  2  Bro.  Chaiu  Cas.  389;  Maddeford  v.  Austerick^ 
2  Cond.  Eng.  Chan,  H.  45 ;  Bolles  v.  Stewart^  I  Sch.  and 
Lef.  209 ;  Gordon  v.  Gordon^  3  Swanston^  473 ;  Hiicheock 
V.  Geddings,  2  Cond,  Exc,  R.  55 ;  Thirner  v.  Harvey,  4.Cand. 
Eng,  Chan,  R.  79 ;  Groves  v.  Perkins^  9  Cond.  Eng,  Chan* 
R.  415. 

The  stock  of  (he  com|mny  which  was  transferred  to  the  com- 
plainant in  part  payment  of  the  purchase  money  for  his  property, 
was  of  no  value  whatever.  The  company  was  a  mere  bubble; 
it  had  no  character.  Its  stock  never  possessed  any  value.  Equi- 
ty will  compel  the  repayment  of  money  paid  upon  such  a  con- 
sideration, and  is  bound  to  relieve  against  a  contract  founded  on 
such  consideration :  Coli  v.  WooUastonj  2  P,  W.  154. 

The  fact  that  the  cashier  of  a  company,  who  must  have 
known  its  condition,  refused  to  give  any  opinion  or  informatk>n 
respecting  its  character,  or  the  value  of  its  stock,  is  in  itself  evi- 
dence of  fraud. 

The  court  may  make  a  decree  as  between  the  defendants,  di- 
recting Buck  to  return  the  patent  right  conveyed  to  bim  by 
Hamilton. 

F,  B,  Chetwood  and  A,  Armstrong,  conimj  cited  2  Siory^s 
Eq.5]  6  Johns.  Chan.  R.  223. 

The  Chancellor.  The  object  of  this  suit  is  to  set  aside 
and  declare  null  and  void,  a  conveyance  executed  by  the  com- 
f lainant  to  Samuel  H.  Hamilton,  one  of  the  defendants,  for 
fraud  and  misrepresentation.  It  is  a  contract  executed,  and  pre- 
sents, therefore,  a  very  different  question  from  that  where  a  party 
calls  upon  the  court  to  comj)el  a  specific  performance.    TJuwe 
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eases  always  real  in  sound  discretion,  and  the  contract  will  be 
enforced  or  not,  as  shall  appear  mosl  agreeable  to  justice  and 
equity.  This  is  a  case  which  must  abide  the  result,  one  way  or 
the  other,  of  the  stern  proof  of  fraud.  This  fraud  may  be  naade 
QUI  either  by  a  direct  proof  of  certain  facts,  or  may  be  inferred 
firom  the  circumstances  attending  the  whole  case. 

The  complainant  was  the  owner  of  a  valuable  house  and  loi 
of  land  in  Newark,  and  in  the  fail  of  1837,  being  desirous  of 
disposing  of  it,  negociated  for  that  purpose  in  the  first  instance 
with  Lewis  Loomis,  and  actually  concluded  a  bargain  to  convey 
it  to  him  for  ten  thousand  dollars.  After  some  chaffering  and 
delay,  Loomis  declared  his  inability  to  fulfil  the  contract  himself, 
but  said  he  could  introduce  the  complainant  to  a  gentleman  who 
would  buy  his  place,  and  accordingly  introduced  him  to  the  de- 
fendant, Buck.  After  takiug  time  to  examine  tlie  property.  Buck 
finally  agreed  with  the  complainant  to  purchase  it  for  nine  thou- 
sand dollars,  and  to  pay  him  five. thousand  dollars  in  the  stock 
of  a  compiiny  in  the  city  of  New- York,  of  which  he  the  said 
Buck  was  cashier,  called  the  "  United  States  foreign  and  domes- 
tic  exchange  company,"  twelve  hundred  and  fifty  dollars  in  a 
note  of  John  Trafton  of  the  state  of  Maine,  and  the  residue  in 
money.  There  was  a  mortgage  on  the  place  of  seven  hundred 
and  fifty  dollars,  which  was  to  make  so  much  of  the  purchase 
money.  The  result  was  that  the  complainant,  in  January,  1838) 
conveyed  his  property  for  the  consideration  of  nine  thousand  dol- 
lars— seven  hundred  and  fifty  dollars  of  which  was  the  amount 
of  the  mortgage  on  (he  place,  five  thousand  one  hundred  dollars 
in  the  stock  of  the  aforesaid  company,  twelve  hundred  and  fifty 
dollars  in  the  Trafton  note,  and  the  balance,  being  nineteen 
hundred  dollars,  was  paid  in  cash  or  its  equivalent.  The  fraud 
charged  relates  to  the  Trafton  note  and  the  stock,  from  which 
the  complainant  has  never  realized  any  thing,  and  which  it  is 
alleged  are  not  now,  and  were  not  at  the  time  of  the  transac- 
tion, of  any  value.  As  these  constitute  a  great  part  of  the  con- 
sideration, it  becomes  very  important  to  look  into  the  charges  of 
fraud,  and  see  on  what  foundation  they  rest.    The  bill  asks  to 
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have  the  contract  rescinded  upon  returning  whatever  has  been 
received  by  the  complainant;  showing  thereby  a  willingness 
on  the  part  of  the  complainant,  while  he  asks  equity,  to  do 
equity. 

The  case  has  been  embarrassed  somewhat  by  the  introduction 
of  a  tliird  party,  the  defendant  Samuel  H.  Hamilton,  to  whom 
the  deed  for  the  property,  at  the  instance  of  Buck,  was  finally 
made  by  tlie  complainant;  and  yet  I  do  not  see  how  it  varies 
the  case.  The  bargain  was  made  between  the  complainant  and 
Buck ;  this  is  adnntled  by  the  defendants'  answers ;  and  the  deed 
made  on  such  bargain,  by  direction  of  Buck,  (who  had  made  a 
further  contract  with  Hamilton,)  directly  to  him  to  avoid  rauiti- 
plicity  of  deeds.  Hamilton  cannot  claim,  in  such  case,  to  stand 
in  any  other  or  better  situation  than  Buck  would,  had  ihe  deed 
been  made  to  him.  The  conveyance  is  made  on  the  contract 
entered  into  between  the  complainant  and  Buck,  and  the  mere 
substitution  of  tlie  name  of  another  person,  at  the  instance  of 
Buck,  cannot  place  that  person  in  the  situation  of  a  bona  fide 
purchaser  without  nolice.  The  three  defendants,  Loomis,  Buck 
and  Hamilton,  all  lived  in  the  city  of  New-York ;  Loomis  and 
Buck  ap|)ear  to  have  been  acquainted,  so  do  Hamilton  and  Buck, 
but  not  Hamilton  and  Loomis.  Hamilton  had  a  patent  right  for 
sawing  timber  and  felling  trees,  which  he  was  selling  out  with 
the  right  for  ccitain  states.  He  had  sold  the  right  for  the  state 
of  Maine  to  Trafton,  for  which  he  got  the  note  heretofore  refer- 
red to,  and  in  which  purchase,  it  would  seem.  Buck  was  inter- 
ested; and  the  arrangement  made  between  Buck  and  Hamilton 
was,  that  he  i-honid  take  the  deed  from  the  complainant  for  his 
property  n?;-  ^^'r^  the  money,  give  him  the  Trafton  note  and 
the  stock,  and  fur  the  stock  give  to  him.  Buck,  the  right  for  the 
aforesaid  patent  for  the  states  of  Vermont  and  Massachusetts. 
The  result  of  all  this  was,  that  Buck  got  the  right  for  said*  patent 
in  the  states  of  Verniont  and  Massachusetts  for  his  stock ;  and 
Hamikon,  for  such  patent  right,  for  the  Trafton  note,  and  about 
nineteen  hundred  dollars  in  money,  got  a  deed  for  the  complain- 
ant's property  worth  nine  thousand  dollars,  subject  to  a  mortgage 
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of  seven  hundred  and  fifty  dollars.  The  complainant  has  real- 
ized as  yet  only  the  nineteen  hundred  dollars  paid  in  money, 
with,  as  I  presume  from  the  evidence,  little  or  no  prospect  of 
ever  receiving  one  cent  more. 

Was  the  transaction  fraudulent,  or  not ;  and  if  so,  can  this 
ooart  afford  the  relief  asked?  There  is  no  more  common  head 
of  equity  jurisdiction  than  to  relieve  against  frauds,  and  when- 
ever they  are  made  to  appear  in  any  of  the  transactions  between 
man  and  man,  this  court  is  bound  to  relieve  against  them.  I 
shall  eonsider  this  case  as  if  the  deed  had  been  made  direct  to 
Buck;  that  will  disentangle  it,  and,  as  I  have  already  stated, 
the  fed  that  the  deed  was  filled  up  with  the  name  of  Hamilton, 
instead  of  that  of  Buck,  cannot,  in  my  judgment,  in  any  way 
aflfect  the  case.  There  is  no  pretence  that  the  complainant  had 
any  thing  to  do  with  the  contract  between  Buck  and  Hamilton, 
nor,  indeed,  does  it  appear  that  he  was  even  informed  what  that 
ooDtract  was.     He  dealt  only  with  Buck. 

As  to  the  fraud  charged  in  the  Traflon  note,  I  am  of  opinion 
there  is  no  proof  that  will  justify  any  such  conclusion.  The 
mere  fact  that  the  note  was  not  paid  at  maturity,  furnishes  no 
such  proof.  As  the  note  was  not  due  at  the  time  the  complain- 
ant received  it,  it  came  to  him  as  a  negociable  instrument,  and 
many  of  the  legal  objections  to  it  were  thereby  removed,  if  any 
existed.  But  I  do  not  perceive  tliat  any  ef)brt  has  been  made  by 
the  complainant  to  recover  the  money  since  the  note  became  due. 
I  can  see  no  ground  for  saying,  from  the  evidence  in  this  cause, 
either  that  the  note  was  not  valid  and  binding  on  the  maker,  or 
that  he  was  unable  at  the  time  it  was  made,  or  has  become  so 
since,  to  discharge  it.  We  know  there  have  been  great  vicissi- 
tudes in  the  condition  of  very  many  men  within  the  last  few 
years,  and  a  large  amount  of  the  obligations  made  in  good  faith 
and  with  an  honest  intention,  remain  undischarged.  If  the  com- 
plainant intended  to  rest  his  case  at  all  on  this  point,  he  was 
bound  to  show  what  was  the  consideration  of  the  note,  and  what 
the  condition  of  the  maker.     For  aught  that  I  can  discover,  the 

QOta  aiay  have  been  given  for  value,  and  the  maker  able  to  pay. 
49 
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I  think,  therefore,  the  charge  of  fraud,  so  far  as  this  Dole  is  coip 
cerned,  unsupported  by  the  evidence. 

The  remaining  ground  for  sustaining  the  charge  of  fraud,  is 
of  a  very  diflcrent  character,  and  from  the  first  breaking  of  the 
case  before  me,  has  made  a  deep  impression  on  my  mind.    What 
was  this  stock,  of  which  Buck  prevailed  on  the  complainant  to 
take  ^ve  thousand  one  hundred  dollars  on  a  purchase  of  nine 
thousand  dollars?    I  cannot  learn  that  the  company  was  ever 
incorporated  under  the  laws  of  the  state  of  New- York,  though 
located  in  the  city  of  New-York.     I  cannot  learn  that  it  ever 
had  any  standing  either  there  or  elsewhere,  or  indeed  that  any  ci 
its  stock  was  ever  sold  or  transferred  except  to  the  complainant 
The  defendants,  in  their  first  answer,  do  not  say  any  thing  on 
this  subject,  although  the  charge  is  distinctly  made  in  the  bill 
that  the  stock  was  of  little  or  no  value ;  and  when,  upon  excep- 
tion taken  to  the  answer  for  this  cause,  and  sustained,  a  further 
answer  is  put  in,  what  says  the  defendant  Buck  to  this  part  of 
the  case  ?    He  answers  literally,  that  he  did  not  know  at  the 
time  of  the  negociatiou,  or  at  any  other  time,  that  said  stock  was 
"  of  little  or  no  value ;"  that  he  had  understood  from  the  presi- 
dent that  the  company  had  mortgages  to  secure  stock  subscribed 
to  an  amount  between  two  and  four  hundred  thousand  dollars, 
some  of  which  he  had  seen  ;  and  that  from  such  information  he 
believed  said  stock  to  be  ^'  of  value ;"  but  of  the  precise  or  more 
certain  amount  of  the  value  of  said  stock  or  of  said  mortgages, 
l>e  professes  to  have  had  no  other  knowledge  or  information. 
That  he  never  knew  or  heard  of  the  price  of  any  of  the  stock 
except  that  sold  to  the  complainant,  nor  does  he  know  any  thing 
further  of  the  value  of  the  stock.     What  kind  of  answer  is  thai 
to  this  important  inquiry  ?    The  defendant,  by  the  very  mode  of 
answering,  must  satisfy  every  mind  that  the  charge  against  this 
stock  was  true — that  it  was  a  mere  bubble.     But  the  evidence 
has  placed  this  subject  beyond  all  doubt.     Harvey  A.  Hatch 
testifies,  that  he  knew  this  institution,  and  that  the  stock  was  of 
no  value.     He  had  five  thousand  dollars  of  the  stock,  and  be 
does  not  think  that  any  person  who  knew  the  instkiition  vouU 
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have  given  him  one  dollar  a  share  for  it.  That  he  had  fifty  dol- 
lars in  the  bills  of  the  company,  twelve  dollars  of  which  he  gave 
away,  and  thirty-eight  dollars  of  it  he  gave  to  his  landlord  to 
make  him  such  allowance  on  his  board  as  he  could  get  for  them. 
This  was  more  than  a  year  before,  and  his  landlord  had  inform- 
ed him  that  he  could  not  get  one  cent  for  them.  He  further 
says,  that  he  has  heard  the  institution  called  a  swindling  insti- 
tution by  various  persons,  and  from  those  who  had  been  con- 
nected with  it.  Daniel  Mnllory  says  he  knows  this  institution  ; 
it  was  got  np  by  Albert  C.  Demeritt,  w*ho  has  a  bad  character. 
The  stock  never  had  any  value.  The  institution  w  as  got  up  as 
a  fraud,  and  was  so  considered  by  all.  To  ihis  evidence  there 
is  fio  witness  called  to  make  any  contradiction.  There  is  no 
doubt  that  the  stock  is  utterly  worthless.  The  whole  affair  was 
a  bubble,  and  if  mortgages  were  taken  for  stock,  there  is  little 
doubt  it  was  upon  very  insufficient  and  uncertain  propei-ty. 

The  defence,  however,  was  not  rested  so  much  upon  the  stock 
being  of  any  value,  as  irpon  the  fact  that  the  complainant  had  a  full 
and  fair  opportunity  to  inquire  into  the  character  of  the  institution 
for  himself,  and  particularly  that  the  defendant  over  and  over 
again  declined  to  express  any  opinion  himself  as  to  its  value. 
This  last  matter  is  evidently,  from  the  answers  and  the  evidence, 
considered  by  the  defendants  a  strong  point  in  their  cause — that 
Buck  would  not  give  the  complainant  the  slightest  opinion  as  to 
the  value  of  the  stock,  or  the  character  of  the  institution,  but 
referred  him  to  others,  and  particularly  to  the  president  of  the 
company. 

There  is  a  feature  in  this  case  which  has  a  material  bearing 
with  me.  The  defendant,  Buck,  at  the  time  of  the  negociation, 
was  the  cashier  of  this  company,  and  as  such  had,  or  should 
have  had,  free  access  to  all  the  papers,  and  full  knowledge  of  its 
condition;  and  if  any  thing  was  concealed  from  him,  that  fact 
was  certain  evidence  that  all  was  not  right.  The  fact  that  Buck, 
cashier  as  he  w^as,  declined  to  give  the  complainant  any  informa- 
tion respecting  the  company  or  its  stock,  and  now  predicating 
his  defence  mainly  on  that,  furnishes,  in  my  view,  strong  evi- 
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dence  against  him.  A  cashier  of  a  company,  and  know  nolbing 
of  its  affairs! — and  that,  too,  when  other  people  knew  it  to  be 
worthless.  I  cannot  suppose  such  a  state  of  things,  and  if  it 
was  so,  it  was  notice  to  him  that  the  institution,  in  the  language 
of  one  of  the  witnesses,  "  had  no  bottom."  It  is  ibis  very  hold- 
ing back  of  information  which  in  this  case  created  all  the  diffi> 
culty.  A  suppressio  veri  is  as  good  a  reason  for  setting  aside  a 
conveyance  as  a  svggcstio  falsi :  Broderick  v.  Broderick,  1 
Peere  Williams,  239 ;  Pearson  v.  Morgan,  2  Brown^s  Chan. 
Cases,  389.  Suppose  Buck  had  come  out  with  the  naked  truth, 
and  said,  I  am  the  cashier  of  this  company,  but  whether  it  is 
worth  any  thing  or  not  is  matter  of  doubt ;  I  cannot  say  to  you 
from  my  knowledge  that  the  stock  is  worth  one  cent ; — would 
the  complainant  have  taken  the  slock?  No.  It  would  have 
ended  all  the  ditficuliy.  But  he  declined  expressing  any  opioioD, 
and  referred  him  to  others,  and  particularly  to  the  president  of 
the  company.  The  complainant  did  inquire,  and  said  some 
persons  told  him  it  was  good,  and  some  that  it  was  good  for 
nothing ;  that  he  knew  it  was  a  speculation,  and  he  meant  to 
run  the  rii:>k.  If  a  case  could  be  made  excusing  the  fraud,  found- 
ed on  the  fully  and  indiscretion  of  the  coiDplainant,  this  is  cer- 
tainly that  case.  The  man  seems  to  have  been  infatuated  ;  but 
the  folly  of  ihe  complainant  can  never  justify  the  defendant  in 
taking  away  his  property  without  compensation.  This  is  not  the 
case  of  stock  which  has  varied  in  the  market  with  the  times,  but 
of  stock  which  never  had  any  value. 

I  cannot  tolerate  the  idea  for  one  moment,  that,  relying  on  the 
weakness  and  credulity  of  the  complainant,  a  man,  himself  the 
cashier,  shall  pass  off  the  stock  of  a  company  without  any  value, 
to  the  amount  of  live  thousand  one  hundred  dollars  on  the  pur- 
chase of  nine  thousand  dollars,  and  then  defend  himself  upon 
the  ground  that  he  did  not  profess  to  give  him  any  information 
respecting  it. 

Fair  dealing,  and  the  preservation  of  the  rights  of  men,  call 
loudly,  1  think,  on  this  court,  to  set  aside  this  whole  con- 
tract. 
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There  has  been  much  evidence  as  to  the  value  of  the  property. 
I  think  that  of  no  sort  of  consequence.  The  parties  fixed  upon 
their  own  price,  and  from  the  evidence,  at  the  time,  it  would 
seem  to  me  the  price  fixed  was  not  much  out  of  the  way.  Since 
then  property  has  farther  depreciated,  and  a  restoration  to  the 
same  state  of  things  as  existed  before  the  execution  of  the  deed 
will  be  less  to  be  regretted  by  the  defendants. 

It  is  my  opinion,  after  carefully  examining  this  case,  that  the 
deed  from  the  coniplainant  to  Samuel  H.  Hamilton  should  be  set 
aside,  upon  his  being  repaid,  with  interest,  the  money  advanced 
by  him,  and  having  returned  to  him  the  Trafton  note  and  the 
certificates  of  stock ;  and  that  the  injunction  be  made  perpetual. 
As  between  the  defendants,  Buck  must  restore  to  Hamilton  what 
he  received  for  his  slock,  and  take  back  his  stock.  The  costs  of 
the  complainant  to  be  paid  by  the  defendant,  Robert  Buck.  The 
bill,  as  to  Loomis,  must  be  dismissed. 

The  following  decree  was  thereupon  made : — "  It  is  ordered, 
adjudged  and  decreed,  that  it  be  referred  to  William  M.  Scudder, 
esquire,  one  of  the  masters  of  this  court,  to  take  an  account  of 
all  sums  of  money  paid  by  the  said  defendant,  Samuel  H.  Ham- 
ilton, either  in  part  payment  of  the  price  of  the  lot  of  land  and 
premises  described  and  conveyed  in  and  by  the  deed  from  the 
said  complainant,  Asa  Torrey,  and  Mary  his  wife,  to  the  said 
Samuel  H.  Hamilton,  dated  the  thirteenth  day  of  January,  in 
the  year  of  our  Lord  eighteen  hundred  and  thirty-eight,  and  in 
the  bill  of  complaint  particularly  set  forth,  or  towards  satisfac- 
tion of  the  amount  of  principal  or  inteiest  due  on  any  mortgage 
or  other  lien  and  incumbrance  on  the  said  land  and  premises  at 
the  date  of  the  said  deed,  or  otherwise,  for  the  advantage  and 
improvement  of  the  said  land  and  premises,  or  any  houses  or 
other  buildings  thereon  ;  and  also  of  the  dates  of  all  such  pay- 
ments, respectively.  And  it  is  further  ordered,  that  upon  the 
complainant's  paying  or  tendering  to  the  said  defendant,  Samuel 
H.  Hamilton,  or  to  his  solicitor  in  this  cause,  within  forty  days 
after  the  said  master  shall  have  made  his  report,  at  such  time 
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and  place  as  the  said  master  shall  appoint,  the  full  amount  of 
such  payments,  as  the  same  shall  be  ascertained  and  reported  by 
said  master,  together  with  lawful  inteiest  thereon  from  the  time 
of  such  payments,  respectively,  and  upon  the  complainant's  de- 
livering to  the  said  defendant,  Samuel  H.  Hamilton,  or  to  his 
solicitor  in  this  cause,  a  certain  promissory  note  mentioned  in 
the  complainant's  bill  of  complaint,  dated  the  second  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty-eight,  made  and  signed  by  one  John  Trafton,  for  the 
payment  of  twelve  hundred  and  fifty  dollars  in  six  months  from 
the  date  thereof,  to  the  said  Robert  Buck  or  order,  and  by  him 
endorsed  ;  and  also  upon  the  complainant's  assigning  and  trans- 
ferring to  the  said  Samuel  H.  Hamilton,  all  the  shares  and  in- 
terest of  and  in  the  United  States  foreign  and  domestic  exchange 
company,  mentioned  in  the  pleadings  and  proofs  in  this  cause, 
which  w^ere  received  by  the  said  complainant  in  part  payment  of 
the  price  of  the  said  land  and  premises  above  mentioned,  the 
said  deed  of  conveyance  from  the  said  Asa  Torrey  and  Mary  bis 
wife,  to  the  said  Samuel  H.  Hamilton,  shall  be  vacated  and  ren- 
dered null  and  void,  and  the  said  Samuel  H.  Hamilton  shall  and 
do  reconvey  the  fsaid  land  and  premises  in  the  said  deed  descri- 
bed, to  the  said  Asa  Torrey,  or  to  such  person  as  he  shall  ap- 
point, free  and  clear  of  and  from  all  incumbrance  done  or  made 
by  the  said  Samuel  H.  Hamilton,  or  by  any  claiming  by,  from 
or  under  him  ;  and  also,  that  the  injunction  heretofore  issued  in 
this  cause  be  made  perpetual.  And  in  case  the  said  complainant 
shall  not,  within  the  lime  aforesaid,  pay  or  tender  to  the  said 
Samuel  H.  Hamilton,  or  to  his  solicitor  in  this  cause,  the  full 
amount  which  shall  be  ascertained  and  reported  by  the  master 
as  afoiesaid,  together  with  the  interest  thereon  as  aforesaid,  and 
also  deliver  to  the  said  Samuel  H.  Hamilton,  or  his  solicitor,  the 
^d  promissory  note  of  John  Trafton,  and  also  assign  and  trans- 
fer to  the  said  Samuel  H.  Hamilton  the  said  shares  and  interest 
in  the  said  the  United  States  foreign  and  domestic  exchange  com- 
pany, it  is  further  ordered,  adjudged  and  decreed,  that  in  that 
case  l\\e  said  complainant's  bill  do  stand  dismissed  out  of  this 
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court,  so  far  as  relates  to  or  concerns  the  said  Samuel  H.  Ham- 
ilton, with  costs  to  be  taxed.  And  it  is  further  ordered,  adjudged 
and  decreed,  that  the  said  defendant,  Robert  Buck,  do  reconvey 
to  the  said  Samuel  H.  Hamilton,  or  to  such  person  as  he  shall 
appoint,  the  patent  right  for  felling  forest  trees  and  sawing  tim- 
ber in  the  states  of  Massachusetts  and  Vermont,  mentioned  in  the 
pleadings  and  proofs  in  this  cause,  upon  the  said  Samuel  H. 
Hamilton  assigning  and  transferring  to  the  said  Robert  Buck,  or 
to  such  person  as  he  shall  appoint,  the  shares  and  interest  of  and 
in  the  said  the  United  States  foreign  and  domestic  exchange  com- 
pany, above  directed  to  be  assigned  and  transferred  by  the  said 
Asa  Torrey  to  the  said  Samuel  H.  Hamilton  ;  and  that  the  com- 
plainant s  bill  of  complaint  be  dismissed  as  against  the  said  Lewis 
Loomis ;  and  that  the  said  Robert  Buck  do  pay  to  the  complain- 
ant his  costs  in  this  suit,  to  be  taxed.  And  for  the  better  taking 
of  the  account  above  directed,  the  parties  are  to  produce  before 
the  said  master,  as  they  shall  be  required,  all  deeds,  books,  pa- 
pers and  writings  in  their  custody  or  power,  relating  to  the  mat- 
ters above  referred  to  the  said  master,  and  are  to  be  examined  up- 
on interrogatories  touching  the  same,  as  the  said  master  shall 
direct ;  and  that  the  testimony  and  exhibits  heretofore  taken  or 
made  in  the  cause,  may  be  used  before  the  said  master,  and  the 
parties  shall  also  be  at  liberty  to  take  further  evidence  in  relation 
to  the  matters  hereby  referred  ;  and  the  said  master  is  to  make  his 
report  with  all  convenient  speed,  and  any  of  the  parties  are  to  be 
at  liberty  to  apply  to  the  court  as  occasion  shall  require." 


CASES 


•  > 

AMUDOID  IN 


TH£    COURT    OF    CHANCERY 


OF  THE  STATE  OF  NEWJER8EY. 


JANUARY    TERM,    1841. 


Alice  A.  V.  Manners  and  Jane  Maria  Manners  v.  Jobn 

S.  Manners  and  others. 

Equity  if  not  the  proper  fomm,  nor  ii  a  bill  for  partition  the  propar  aetioBv 

for  trying  the  legal  title  to  lands. 

Where,  upon  a  bill  for  partition,  the  defendants  dispute  the  eompIaioaBts*  ti- 
tle, the  rule  in  equity  is  to  retain  the  suit  mitil  the  complainante  shall  ettab. 
lish  their  right  at  law. 

The  complainants  filed  their  bill  for  the  partition  of  a  fiirm  ia 
the  county  of  Hunterdon ;  to  one  equal  undivided  fourteenth 
part  of  which  they  claimed  title,  under  the  will  of  John  Man- 
ners, deceased.  The  defendants,  by  their  answer,  insisted,  that 
the  complainants,  under  the  will,  acquired  no  title  to  the  prem- 
ises whereof  pnitition  was  sought  to  be  made.  No  other  objec- 
tion was  raised  to  the  partition,  and  the  only  point  made  by  the 
pleadings  was,  the  true  construction  of  the  will  of  the  said  tes- 
tator. The  case  was  submitted  upon  written  argument,  both 
parties  desiring  that  the  question  of  title  should  be  settled  by  the 
court 
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SaxioN,  for  com  plain  ants. 
Halstcd^  for  defendants. 

TiiK  Ghanckllok.  Till*  complainants  are  children  of  Abia- 
bam  Manners,  deceased,  and  claim  (o  have  tiilo,  each,  to  one 
fourteenth  part  of  a  cerraiii  farm  in  the  cduiMv  of  lUmterdun, 
and  seek,  by  tlicir  hill,  to  have  a  paitidnn  of  (ho  same,  accord- 
ing to  the  piactice  of  this  court.  'I'lu*.  ri'.rhls  of  these  complain- 
ants depend  entirely  upon  the  construcli(»n  of  the  devise  made 
to  David  Manners,  their  irrandfathrr.  bv  the  will  of  John  Man- 
ners,  which  hear.s  date  (Ui  (he  I>()th  of  ■Noven»her,  1.S(I5.  They 
contend  that  the  remainder  vested,  at  (he  death  of  the  testator, 
and  was  capable  of  beiuir  conveyed  by  t!:.:r  "r:mdf>iher,  or  of 
descending  to  lii.s  heirs  a*,  law.  Thi- rnn-?!ri«ti<uj  is  re.i:-»fd  by 
the  defendants,  wiio  contend  that  the  remainder  was  contin- 
gent, and,  as  the  fither  of  the  complainant-*  di«."d  before  their 
grandfather,  no  estate  whatever  in  the  lands  de.-cended  to  the 
complainant^',  'i'hc  fficts,  as  stated  by  the  bill,  {uc  admitted  by 
the  answer. 

Thus,  it  will  be  seen,  that  this  is  a  en^e  of  disputed  title  to 
lands,  and  the  reason  fur  declinini^  a  par(iti(^n  by  the  defend- 
ants, is,  that  the  complainants  have  no  ri;rhts  in  the  |)rcmisp.«>. 
This  is  not  the  action,  or  the  forum,  to  try  a  ijuestion  of  this 
character;  and  every  rule  of  pn^pritMy  foibids  that  a  suit  for  p;M- 
tilion  should  be  made  a  niode  of  trviiiir  tli«;  leiral  title  to  Innds. 
The  rule  in  such  ca.<e,  is.  to  retain  the  suit  until  the  complain- 
ants shall  establish  their  li^hls  at  law  :  s}(mu'hiss,  77o:  2  Vtr- 
fioft,  232;  I  Joints,  C/t.  Ill  ;  I  Jo/ots,  Ch.  :i7J.  A  contraiy 
practice  could  answer  no  valuable  purpose,  as  neit|»er  pai ty 
would  be  bound  by  the  decision  licio  niade.  Wln-n  the  com- 
plainants satisfy  the  supreme  court  of  tiieir  ri^ht.  (which  is  the 
only  proper  tribunal  to  determine  (hat  (|Uestion.)  it  will  then  be 
lin»e  to  seek  for  a  paitiiion.  If  a  piutituin  sliouM  now  be  order- 
ed, and  upon  a  trial  at  law  it  should  be  adjud;jjed  that  the  com- 
plainants hud  no  title,  injustice  would  be  done  the  defendauts. 
50 
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ft  isilir.  Ircr^A  (itio  aloiK?.  in  tlii?  ca>«\  fhat  creates  anv  cVifficuIlv, 
and  not  an  pfjuiial»Ii»  on«\  I  sliall  n-tain  this  suit,  to  tlie  end 
lliat  the  conipliiinanf-  may.  wiiliont  any  nn reasonable  delay,  ob- 
tain  a  ileci>ic)n  at  law  upon  their  title,  and  leaye  the  cause  open, 
with  the  priyilejT^o  to  either  |5arty  to  ap[)ly  for  further  order  in 
the  same. 


Ann.Los  Wr/rMtnu-,  and  Damd  W.  Wktmore  v.  Henry  B. 

1)%  iM  vX  ux.  et  al. 

Where  any  ot*  the  ilcfiMulanth  reside  in  this  .state,  and  are  served  with  process, 
it  is  not  necessary,  unles.s  iintler  .special  circunistancen,  that  the  order  for 
the  appearance  cif  absent  dcfcntiantK  should  be  published  in  any  newnpaper 
out  of  the  stale.  Forcijjjn  publication  is  only  required  where  all  of  the  de» 
fcndants  reside  out  of  the  sta!e. 

Hill  for  forcclo.<urc 

./.  />.  MUh:i\  on  behalf  of  the  complainants:,  applied  for  an 
order  for  publication  ;  the  f?nbp»una  haying  been  returned  al  the 
present  teini.  served  upon  some  of  the  dctendants,  and  accom- 
panied by  an  aflKlavit  slating  that  the  ot.hers  resided  out  of  the 
state. 

Tnii  (-*iianc;i:llou.  '^f'akc  the  onler  directing  the  pubhcation 
within  the  state.  Hy  the  piactico  of  the  court  it  is  unnecessary, 
unle.-ssj  under  sj)ecial  circumstances,  to  advertise  the  order  out  of 
the  state,  where  any  of  the  defendants  reside  in  the  slate,  and 
are  served  with  process.  Foreign  publication  is  only  reijuired 
Tvherc  all  the  defendants  reside  out  of  the  state. 
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James  Phkt-i*s  and  Cieougk  SroFroiu)  v.  MnwARn 

Ctrtis  et  al. 

A  complainant  will  not  be  ordered  to  answer  interrogatories  which  arc  not 
filed  within  filleen  days  uAcr  filing  the  answer,  unless  a  sufTicient  reason  be 
disclosed  to  excuse  tlie  neglect  on  the  part  of  tlie  defendant  to  file  his  inter* 
rogatories  pursuant  to  tlio  rule  of  the  court. 

Vandervoort,  on  belialf  of  Edwartl  Curtis,  one  of  the  de- 
fendants, applied  for  an  order  upon  the  complainants  to  answer 
certain  interrogatories  exiiibiicd  b}'  the  defendant.  In  support  of 
the  motion,  he  read  an  aHldavit  of  the  defendant,  stating  that 
the  answers  to  the  interrogatories  were  essential  to  his  defence  in 
the  cause. 

£7.  B.  D.  Ogdcu,  contra.  The  answer  in  this  cause  was 
filed  in  July  last.  The  testimony  lias  been  closed,  and  the  cause 
is  set  down  for  final  hearing  at  the  present  term.  The  inter- 
rogatories were  not  filed  until  since  the  first  day  of  January  in- 
stant. The  rule  rocjuires  that  the  interrogatories  hhouhl  be  filed 
within  fifteen  days  after  filing  the  answer.     liuhs.  xii.  s.  1. 

The  Chancellor.     The  motion  must  be  denied.     The  affi- 
davit discloses  no  sufiTicicnt  excuse  for  the  neglect,  on  the  part  of 
the  defendant,  to  file  his  interrogatories  pursuant  to  the  rule  of  court. 
Motion  denied. 


John  Layton  v.  jA]\iEfc?  C,  Ivans  and  other?. 

Where  the  bill  has  bocn  sworn  to,  and  an  injunction  issued  and  served,  ne 
alteration  shall  be  mnde  in  the  original  bill  on  file ;  but  the  amended  bill 
must  be  engrossed  anew,  and  annexed  to  the  original. 

^        The  bill  in  this  cause  was  filed  for  the  foreclosure  of  a  mort- 
guge  and  for  an  injunction  to  restrain  the  tenant  in  possession^ 
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who  was  the  purchaser  of  the  ctjuity  of  redemption,  from  com- 
niilling  waste.  An  injiinctioii  had  beeu  granted  and  served  upon 
the  (cniiMt  in  posT^crr^ion.  Through  mUtuke  he  was  called  iaihe 
bill  and  in  ihe  wrii  of  injunclion,  James  C.  Ivans,  senior,  id- 
stead  of  'William  Ivans,  senior,  which  was  his  true  name. 

BoiCPj  for  complninant,  now  moved  to  amend  the  original 
bill  of  com|)lainl,  l>y  striking  out  the  name  of  James  C.  Ivans, 
senior,  and  inh:erting  the  real  name  of  the  tenant. 

The  CiiAxcnLLOR.  The  hill  having  been  sworn  to,  no  al- 
teration should  he  made  in  the  original  on  file ;  the  more  espe- 
cially, wh<;rc  an  injunction  has  been  granted  and  served. — 
Rules  J  X.  0.  Let  the  amendment  be  made,  the  bill  be  engross- 
ed anew,  sworn  to,  annexed  to  the  original  bill,  and  filed,  and 
an  injunction  issue  against  the  tenant  by  his  true  name. 
Order  accordingly. 


Ex  parte  Samuel  A.  Allen. 

Where,  upon  petition  for  surplus  money,  an  order  of  reference  ii  made  to  a 
master,  the  master  muKt  make  his  report,  and  a  final  order  of  the  coart  be 
madu  in  the  prcniises,  before  the  money  can  be  paid  over. 

A  DcciiEE  for  foreclosure  and  sale  of  certain  mortgaged 
premises,  in  the  county  of  Salem,  had  been  made  in  this  court, 
by  virtue  of  which  the  premises  had  been  sold,  and  after  satis- 
fying the  complainant's  demand,  there  remained  a  surplus  of 
the  proceeds  of  I  he  sale  in  the  hands  of  the  officer  making  the  sale. 
Samuel  A.  Allen  filed  his  petition,  praying  that  the  surplus, 
after  the  satisfaction  of  prior  liens,  should  be  paid  to  hira.  It 
appeared  by  the  petition  that  he  was  a  judgment  creditor  of  the 
mortgagor,  and  the  last  incumbrancer  upon  the  mortgaged 
premises. 
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R.  P.  ThornpsoHi  on  behalf  of  ihe  petitioner,  now  applied 
to  the  court  for  an  order  of  reference  to  a  master,  to  ascertain  tbo 
amount  of  the  surplus  and  the  rights  of  tlie  petitioner.  He  also 
asked  for  an  order,  directing  tlie  master  (in  whose  hands  the 
money  was  deposited  by  consent)  to  pay  over  the  surplus  mo- 
ney to  the  petitioner,  in  case  it  should  appear  that  he  was  enti- 
tled to  receive  it,  without  the  further  order  of  the  court. 

The  Chancellor.  Tt  is  necessary  that  the  master  should 
report  to  this  court,  in  order  that  all  parties  interested  may  have 
an  opportunity  to  file  exceptions.  The  fmai  action  of  this  court 
niust  be  hnd  in  the  premises,  before  the  money  can  be  paid  over. 
iiet  the  order  of  reference  be  made  in  the  usual  form. 
Order  accordingly. 
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Abraham  J.  Berry  v.  The  Expxutors  of  Isaac  J.  Van 

WiNKLK,  deceased. 

Where  by  the  terms  of  a  lease  it  was  agreed  that  tlie  lessee  should  make  im- 
provements on  the  demised  premises,  at  his  own  costs  and  charges,  and 
that  at  the  expiration  of  the  term  all  the  improvements  so  made  ahould  be 
and  remain  the  property  of  the  lessor,  he  paying  to  the  lessee  the  valae 
thereof — the  improvements  are  to  be  valued  as  they  were  at  the  time  the 
lease  expired. 

If  the  lessor  covenant  that  the  lessee  may,  at  any  time  during  the  term,  erect 
a  carding  and  fulling  mill,  and  any  other  machineryi  upon  the  demised 
premises,  and  that  at  the  expiration  of  the  term  all  improvements  made  up- 
on the  lot  shall  be  the  property  of  the  lessor,  he  paying  for  the  same ;  the 
improvements  to  be  paid  for  by  the  landlord  are  such  only  as  he  had  previ- 
OQsly  authorized  to  be  made. 

The  bill  in  this  cause  was  filed  to  compel  the  specific  perform- 
ance of  a  covenant  contained  in  a  lease,  that  al  the  cxpiratioD 
of  the  term,  the  improvements  made  on  the  demised  premises  by 
the  lessee,  should  remain  the  property  of  the  lessor,  he  paying 
ihe  lessee  the  value  thereof,  or  {satisfying  liim  for  such  improve- 
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ftfients.*  The  cause  was  heard  upon  the  pleadings  and  prooftf, 
and  at  October  term,  1839,  a  reference  to  a  master  was  ordered, 
to  ascertain  the  value  of  the  improvements  at  the  termination  of 
the  lease,  and  the  amount  due  the  defendants  for  rent.  The 
master  having  made  his  report,  exceptions  were  filed  by  both 
parties,  and  the  cause  came  on  for  hearing  at  April  term,  1841, 
upon  the  exceptions  to  the  report. 

-.4.  O.  Zabriskie,  for  complamant. 

/.  Spcer^  for  defendants. 

Cases  cited  by  defendants'  counsel.  2  Kents  Com,  280; 
Hilliard's  AbridgH,  12 :  9  East  245,  ;i. ;  4  Cond.  Eng,  Chan. 
/?.  428,  499. 

TuE  Chancellor.  When  this  cause  was  heard  on  the 
pleadings  and  proofs,  the  relief  sought  by  the  complainant  in  this 
court  was  denied,  except  compensation  for  improvements  placed 
on  the  property  during  the  lease.  A  reference  was  directed  to  a 
master,  to  ascertain  the  value  of  such  improvements  as  were 
made  within  the  scope  and  meaning  of  the  covenants  in  the 
lease,  and  also  the  amount  of  rent  due  the  defendants.  The 
master  has  made  his  report  on  these  subjects,  to  which  excep- 
tions have  been  filed  by  both  parties,  and  I  am  now  to  settle 
those  exceptions. 

There  arc  two  important  questions  on  which  the  parties  differ 
widely,  and  tiicy  run  through  the  wiiole  case.  If  these  are  sat- 
isfactorily settled,  it  will  be  seen  that  much  of  the  difficulty  in 
the  cause  will  be  at  an  end. 

The  first  of  these  relates  to  the  time  at  which  the  valuation 
of  the  improvements  should  be  made.  Upon  this  subject  I  am 
confirmed  in  the  opinion  heretofore  expressed,  that  they  must  be 
valued  as  they  w-ere  at  the  time  the  lease  expired.  This  was  a 
point  on  which  the  counsel  for  the  defendants  desired  an  opportu- 

*  For  the  nature  of  the  hill  amd  aaewer,  mjb  ante,  page  309. 
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iiiiy  to  be  furilicr  heard ;  and  I  remember  well  lo  have  assented 
ihat  he  mighl  have  the  order  so  drawn  as  to  require  the  master  to 
rc|K)rt  the  state  of  the  improvenicnU'.  as  well  at  the  date  of  the 
order,  as  at  the  expiration  of  the  lease ;  and  on  the  final  hearing 
I  would  adopt  the  one  or  the  other,  as  might  seem  (o  be  pro|)er. 
Through  inadvertence  the  order  was  not  so  modified,  but  followed 
the  opinion  as  delivered.     I  have,  nevertheless,  thought  it  my 
duty  to  review  that  question,  and,  as  I  still  think  I  can  estimate 
the  improvements  only  as  they  were  at  the  end  of  the  lease, 
there  exists  no  necessity  for  any  change  in  the  order  as  it  stands. 
The  lease  expired  on  the  7th  of  March,  IS35,  and  this  bill  was 
filed  on  the  23d  of  the  same  month,  a  few  days  afterwards.  The 
relief  sought,  was  for  compensation  for  certain  improvemeotd 
placed  by  the  tenant  on  the  premises,  which  the  landlord  cove- 
nanted to  pay  for.     Had  not  the  complainant  been  entitled  to 
such  compensation  at  the  time  of  filing  his  bill,  he  must  have 
failed  in  his  suit  altogether ;  but  the  court  decided  otherwise,  and 
there  is  no  propriety  in  referring  the  time  for  fixing  this  valua- 
tion to  any  lafer  period.     The  lease  contemplates  a  settlement  of 
this  whole  question  at   its  expiration :  then  it  is  that  the  build- 
ings are  to  be  examined,  and  a  final  adjustment  made.     Every 
thing  looks  to  that  time.     The  subsequent  conrroversics  between 
the  parties,  or  any  suits  they  may  have  brought,  cannot  vary 
their  legal  or  equitable  rights  under  the  lease.     Nor  can  it  be 
said  that  the  order  made  by  a  former  chancellor,  staying  proceed- 
ings in  an  cjoctment  brought  by  the  landlord,  kept  him  out  of 
possession  after  the  lease  expired.     That  ejectment  was  brought 
to  recover  the  possession  before  the  lease  expired,  for  non>payment 
of  rent,  under  a  clause  in  the  lease  ;  but  he  was  at  liberty  after 
it  expired,  if  any  real  difiiculty  existed  about  the  possession,  to 
bring  a  new  action.     He  never  did  so,  and  it  would  seem  quite 
as  probable,  from  the  case,  that  neither  parly  at  that  time  want- 
ed the  possession.     However  that  may  be,  no  new   suit  was 
brought.     The   remedies,  in  case  the  tenant  unlawfully  holds 
over,  are  ample,  and  some  of  them  penal  in  their  character.     In 
every  view,  then,  it  appears  to  me  that  we  must  value  the  iiu- 
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firoTements  as  ihcy  were  when  the  lease  expired,  and  interest 
upon  the  amount  must  be  carried  forward  to  the  date  of  tiie  mas- 
ter'ri  report. 

Another  and  a  still  more  important  consideration,  is,  to  nscer- 
Inin  and  settle  what  are  the  improvements  the  defendants  are 
bound  lo  pjiy  for  under  the  lease.     The  true  construction  of  the 
writing  in  this  re.<|iect  is  now  for  the  first  time  presented,  though 
11  may  be  considered  the  most  important  quei'tion  in  the  cause. 
It  was  not  made  a  point  on  the  hearing  for  instructions  to  the 
master  in  settling  the  reference,  and  it  is  probable  at  that  time 
liie  difficuliies  which  have  since  arisen  as  lo  its  true  meaning 
were  not  anticipated.     I  confens  there  are  difllculties  in  its  con- 
struction, and  it  is  no  way  strange  that  the  iTiaster  should  have 
fell  himself  under  some  embarrassment.     The  lessor,  Mr.  Van 
Winkle,  (a  farmer,  I  think,)  was  the  owner  of  a  water  power 
with  lands  adjoining,  and  leased  them  for  the  term  of  twenty-one 
jrars.     At  ilie  time,  there  was  an  old  saw-mill  on  the  premises. 
The  rent  reserved  was  only  forty  dollars  a  year.     In  the  lease  he 
makes  this  covenant:  That  the  lessee  and  his  assigns  might,  at 
any  lime  during  the  demise,  at  his  or  their  own  prrper  cost,  erect 
"  a  carditig  and  fulling'  mill  or  any  other  machinery  ;"  and 
that,  at  the  expiration  of  the  demise,  all  improvements  made 
upon  the  lot  should  be  the  pro|)erty  of  the  lessor,  he  paying  for 
the  same.     The  tenant  went  into  possession,  erected  buildings. 
put  machinery  into  them,  and  among  the  rest  built  a  saw-mill 
with  its  appendages.     Il  is  clear  that  the  landlord,  although  he 
agrees  to  pay  fur  all  improvements  placed  upon  the  lot,  had  refer. 
ence  only  to  such  us  he  had  previously  auihoiized  to  be  made. 
The  tenant  had   no  power  to  place  there  what  he  pleased,  and 
then  ask  compensation  for  lliem.     This  could  never  have  been 
the  intention  of  the  parties,  or  they  would  nut  have  pieviously 
specified  the  buildings  the  tenant  might  erect.     The  words  ''all 
improvements,"  which  the  landlord  agreed  to  pay  for,  has  refer- 
ence lo  all  such  only  as  by  the  previous  paits  of  the  lease  it  had 
been  agreed  might  be  placed  on  the  lot.     That  license  extended 
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As  to  ilie  buildings,  there  is  no  great  difficulty.  They  consist  of 
litlle  eWe  tlum  one  carding  and  fulling  milt  wiih  their  appenda- 
ges, and  the  saw-mill.  This  saw-mill  was  originally  built  as  a 
cover  to  the  wheel,  and  afferwards  machinery  was  placed  in  it 
for  sawing  lumber.  The  machinery  creates  the  great  difficuliy. 
The  complainant  insists  (hat  the  lessor  was  l)ound  to  pay  for  al^ 
the  machinery  there,  whether  part  and  parcel  of  the  building  or 
loose  and  separated  from  it.  And  there  is  some  evidence  of  a 
portion  of  the  machinery  having  been  carried  away,  and  just 
before  the  expiration  of  the  lease  brought  back  and  piled  up, 
and  this  is  claimed  under  the  lease.  I  cannot  place  such  a  con- 
struction on  this  inscrumenl.  The  machinery  contemplated  could 
have  been  nothing  beyond  such  as  is  permanent  and  essential  to 
the  building  itself  as  a  carding  or  fulling  mill,  with  liberty  to 
change  it  if  it  became  necessary.  It  was  no  doubt  seen,  that  it 
might  be  desirahle  to  change  the  course  of  business,  and  if  so, 
they  had  a  right  to  adapt  it  accordhigly,  and  then  the  landlord 
was  to  pay  for  the  machinery  thus  substituted.  The  buildings 
as  erected,  may  therefore  be  propcily  valued,  with  their  perma- 
nent fixtures,  but  nothing  that  is  moveable.  I  know  it  is  diffi* 
cult  to  arrive  at  certainty  as  to  the  right  limit  in  ascertaining 
what  is  permanent  and  what  not,  but  that  arises  from  the  char- 
acter of  the  covenants.  It  was  at  best  a  hard  bargain  on  the 
pait  of  the  landlord,  but  to  declare  him  liable  for  any  thing  and 
every  thing  which  may  be  termed  machinery,  might  bring  on 
him  utter  ruin.  I  know  but  one  method,  and  that  is,  to  consider 
the  ditTerent  items  in  the  master's  report,  and  from  the  evidence 
in  the  cause  and  the  agreement,  make  such  allowance  as  shall 
seem  to  be  most  agreeable  to  justice;  and  I  am  fully  aw*are  that 
in  so  doing  we  cannot  arrive  at  as  much  certainty  as  we  could 
desire. 

The  fust  item  in  Schedule  A.  No.  1,  is  for  the  wood  work  of 
the  buildings,  five  hundred  dollars.  This  item  I  shall  not  dis- 
turb. Though  impressed  that  it  is  a  liberal  allowance,  yet  it  is 
warranted  by  the  evidence,  and  the  buildings  are  a  fair  subject 
of  charge.    The  second  item  is  for  mill-wright  work  and  gear- 
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nig,  three  hundred  dolinn?.  This  item  should  be  reduced,  and 
I  shall,  from  considering  ihe  evidence,  place  it  at  two  hundied 
dollars.  There  can  be  nothing  more  uncertain  than  estimating 
mill-wright  work  by  the  lump.  The  third  item,  for  screws  and 
box,  &c.  seventy-four  dollars  and  sixty-three  cents,  1  reject  alto- 
gether. The  fourth  item,  of  one  hundred  and  forty-three  dol- 
lars and  forty-two  cents,  is  reduced  to  one  hundred  dollars.  The 
fifth  item,  of  fifty  dollars  and  seventy-two  cent?,  is  disallowed ; 
and  the  sixth  item,  of  two  hundied  dollars,  is  reduced  to  one 
hundred  dollars.  This  last  item,  of  two  hundred  dollars,  for 
stone  wall,  &c.  I  have  luid  some  doubts  whether  -by  the  agree- 
ffnent  any  charge  can  be  made  for.  The  stone  was  certainly  to 
be  found  by  the  lessor,  but  at  all  events,  the  first  item  for  the 
building,  with  one  hundred  dollars,  is  sufficient  to  cover  any 
claim  on  this  account.  This  valuation  will  give  the  complain- 
ant for  his  improvements,  chargeable  ag^iinst  the  defendants  at 
the  expiration  of  the  lease,  on  the  7th  of  March,  1836,  the  sum 
of  nine  hundred  dollars,  with  interest  from  that  date;  and 
from  the  best  judgment  in  my  power  to  make,  from  a  case 
so  complicated  and  perplexed,  I  believe  it  to  be  as  much  as 
justice  between  man  and  man  will  authorize  the  court  in  al- 
lowing. 

The  master's  report  as  contained  in  Schedule  A.  No.  2,  is 
right,  except  as  to  the  mode  of  calculating  interest.  By  casting 
interest  upon  the  amount  of  rent  due  up  to  the  7lh  of  March, 
1835,  and  then  on  the  whole  amount  to  the  date  of  the  order, 
interest  has  been  cast  upon  interest.  This  mu^  be  corrected. 
The  'amount  of  rent,  with  interest,  should  be  deducted  from 
the  amount  allowed  the  complainant  for  his  compensation  at 
the  expiration  of  the  lease,  aud  interest  calculated  on  the  bal- 
ance. 

By  this  result  the  complainant's  exceptions  are  overruled,  ex- 
<rept  the  fifth,  which  relates  to  compound  inleiest,  which  is  al- 
lowed. Of  the  defendant's  exceptions,  the  second,  third,  fourth, 
£fth,  sixth,  eighth,  tenth,  and  thirteenth,  are  sustained;  the 
£isU  sevencbi  ninth,  eleventh,  and  twelfth,  are  overruled 
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The  case  must  be  referred  back  to  ihe  master  to  restate  the 
account,  accoiding  to  tliis  opinion,  unless  the  counsel,  to  save 
that  expense,  shall  agree  on  the  calculation. 


Horatio  Ely  v.  John  Perrine,  junior. 

A  refusal  by  the  eheriflT  to  deliver  a  deed  to  the  purchaser  nt  a  8heriff'*8  sale, 
when  rightfully  demanded,  will  not  absolve  the  purcliaser  from  his  obliga* 
tion  to  comply  with  his  contract,  if  after  such  refusal  by  tho  sheriff  tbt 
purchaser  offer  to  accept  the  deed. 

Where  the  complainant's  mortj^nge  covers  several  parcelsof  land,  which  are 
covered  by  subsequent  incumbrances,  tiic  decree  muy  direct  the  whole  of  the 
property  to  be  sold,  and  the  proceedti  nppliod  to  satisfy  as  well  the  suhse- 
quent  incumbrances  as  the  mort|fago  of  the  complainaiii ;  and  althcmgh  tlis 
complainant's  mortgage  is  satinfied  by  the  sale  of  part  of  tlie  premtaess  ths 
sheriff  may  proceed  to  a  sale  of  the  remainder  to  satisfy  subsequent  incum- 
brances. 

But  if  any  of  tho  defendants*  mortgages  cover  more  property  than  the  com* 
plainant's  mortgiige,  tlio  decree  ciinnot  direct  a  sale  of  that  part  of  the 
premises  not  covered  by  tho  complainant's  morigige. 

The  dccreo  must  not  go  beyond  the  relief  prayed  in  thn  bill,  and  that  is  confin- 
ed to  a  forecIuKure  and  sale  of  the  promineM  described  in  the  bill. 

Where  tho  decree  and  execution  are  Hguintit  the  wifo  of  the  mortgagor,  and  it 
aAcrw.trdN  proves  tliut  her  right  in  tho  incrtgafred  premises  is  not  released, 
a  FpeciBc  pcifurmance  will  not  be  decreed,  ullhough  tho  property  was  sold 
subject  to  all  legal  prior  incuinbrancss. 

The  property,  under  such  circumstancef>,  (to  entitle  the  sheriff  to  a  decree 
against  the  purchaser  for  a  specific  performance.)  should  be  sold  with  a  dis- 
tinct  recognition  of  the  dower  right  of  tlie  wife  of  the  nmrtgngor. 

A  decree  for  specific  performance  will  never  be  mudo,  unless  Fubstantial  justice 
is  done  thereby,  but  the  parties  will  be  left  to  their  remedies  at  law. 

The  bill  was  filed  by  the  complainant,  to  enforce  the  specific 
perfi:)rmance  of  a  contract  made  by  the  defendant  for  ihe  purchase 
of  a  farm,  sold  by  the  complainant  as  late  sheriflf  of  the  county 
of  Monmouth,  upon  an  execiiiion  is^sued  cut  of  this  court.  It 
appears  by  the  bill,  that  a  deed  had  been  tendered  by  the  com- 
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plainnnf,  which  the  defendant  refused  to  accept.  It  alsonppenra 
that  the  defendant  had  paid  a  part  of  the  consideration  money  to 
the  complainant,  and  (hat  after  rcfusjing  to  accept  tlie  deed,  the 
defendant  had  commenced  a  suit  at  law  against  the  complainant 
to  recover  hack  the  money  so  paid.  The  bill  prays  a  decree  for 
specific  performance,  and  also  an  injunction  to  restrain  the  suit 
at  law. 

The  grounds  relied  upon  in  the  answer  for  the  dissolution  of 
the  injunction,  appear  in  the  opinion  of  the  chancellor. 

Tlie  cause  came  on  for  final  iicaring,  upon  the  pleadings  and 
proofs. 

Vrcdenburgy  for  complainant,  cited  Rodman  v.  ZHley^  Sax* 
ion,  320;  1  Fontlanque,  154. 

/.  S,  Green,  for  defendant,  contra,  cited  1  Mad,  Chan.  Prnc. 
284,  286,  320;  6  John,  Chan,  /?.  225,  as  containing  the  rule 
by  which  courts  of  equity  are  governed  in  decreeing  a  specific 
performance. 

II  the  vendor,  hy  the  day  ^,x€d  for  delivering  the  deed,  does  not 
show  a  clear  title,  the  purchaser  is  ditrharged  :  4  Tannton^  334. 

A  purchaser  will  he  dij^charged  from  hit;  contract  for  an  error 
in  the  decree :  Lcchvitrc  v.  Bntzier,  2  Jnc,  and  Walker ,  286  ; 
Roffey  V.  Shalicross,  4  MaddovL^s  Rep,  227. 

The  con^piainant  should  show  u  full  performance,  or  readiness 
to  peifoim,  on  his  part :   1  Peters^  Rep,  465  ;  2  Green,  447. 

The  sheriff's  deed  was  altered  after  its  execution,  and  thereby 
made  void  :  2  Green,  178,  583;   12  Enff,  Com,  Law,  129. 

'^I'hc  complainant  varied  his  agreement :  I  Mad,  Chan,  Prac, 
323 ;  Sdxton,  320.  He  was  guilty  of  laches :  1  Mad,  Chan, 
Prac,  327,  330. 

The  premises  have  been  changed  and  depreciated  since  the 
purchase :  1  Mad,  Chan,  Prac.  336. 

/.  //.  Williamson^  for  defendant.  The  sheriff's  deed  was 
defective,  in  the  recital  of  the  execution,  and  in  the  description 
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of  the  land.  The  decree  itself  is  erroneous.  The  court  wfll 
not  compel  n  party  to  take  a  dedciive  title :  4  Mad,  Hep,  227, 
122 ;  I  CoHcl.  Eng.  Chan.  Rep.  587 ;  2  Sch.  and  Lef.  737. 

Vredenburg,  in  reply. 

< 

The  Chancellor.  The  complainant,  as  sheriff  of  Mos- 
moiiih,  on  the  IGih  of  March,  1840,  by  viitue  of  an  execution 
issued  out  of  this  comt,  sold  a  farm  to  the  defendant  at  public 
sale,  for  eight  thousand  and  five  dollars.  By  the  terms  of  sale, 
which  were  in  writing,  the  purchase  money  was  to  be  paid  and 
the  deed  delivered,  on  the  26th  of  the  same  month  of  March,  at 
an  hour  and  place  specified  ;  and  these  terms  were  known  to  tlie 
purchaser,  for  he  acknowledges  in  writing  on  the  back  of  ihein, 
that  he  was  the  purchaser,  and  was  to  pay  the  money  and  take 
a  deed  agreeably  to  said  conditions.  The  purchaser  refuses  to 
comply  with  the  terms  of  sale,  declaring  hi^nself  absolved  from 
all  obligation  to  perfcM'm  his  contract ;  and  this  bill  is  filed  by  the 
sheriff  to  compel  a  specific  performance.  The  defendant  sets  up 
many  reasons  why  the  contract  should  not  be  enforced,  whidi  I 
shall  consider  in  their  order. 

He  alleges,  first,  that  the  sheriff  refund  to  give  bini  a  deed 
when  demanded,  and  by  that  act  released  him  from  his  contract 
Upon  this  part  of  the  case  there  is  considerable  evidence,  and  as 
it  must  have,  in  any  result  to  which  I  may  come,  more  or  less 
beating  upon  the  responsibilities  of  the  sheriff,  it  deserves  lo  be 
well  considered.  By  the  written  terms  of  the  sale,  and  which, 
as  I  have  stated,  the  purchaser  was  fully  apprised  of,  the  money 
was  to  be  paid  and  the  deed  delivered  on  the  26th  of  March.  On 
that  day  the  sheriff  attended  with  the  deed,  and  the  defendaat 
also  attended,  but  declared  himself  unable  to  |  ay  all  the  money, 
and  the  sheriO'  finally  received  from  him  one  hundred  and  fifty 
dollars.  The  first  default  was  clearly  on  the  part  of  the  defend- 
ant, for  had  he  been  ready  then  there  can  be  no  doubt  the  busi- 
ness would  have  been  settled  and  all  further  trouble  saved.  It  is 
«tated  i>y  the  defendant,  iha^  be  did  not  expect  at  the  time  of  the 
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purchase  to  pay  all  the  money  on  the  26th  of  March,  the  time 
specified  in  the  conditions  of  sale,  and  thul  the  sheriff's  father, 
who  liad  formerly  Ijcen  sheriff,  and  was  attending  as  the  ad- 
Tiser  of  his  son  at  the  siile,  told  him  (hat  his  son  would  allow 
him  sixty  days  lo  pay  the  purchase  money.  It  does  not  appear, 
however,  that  the  sheriff  evet  authorized  his  father  to  make  such 
a  declaration,  and  the  father,  in  hi«  examination,  does  not  pre- 
tend that  he  was  so^  authorized.  It  was  nothing  more  than  a 
suggestion,  unauthorized  on  his  pari,  that  as  his  son  could  not 
be  amerced  short  of  sixty  days,  he  would  allow  the  purcliaser 
thai  time  to  fnhil  his  contract.  Without  showing  this  extension 
for  the  lime  of  payment  from  the  sheriff  himself^  or  made  by  his 
authority,  and  especially  as  afterwards  the  purchaser  signed  a 
written  stipulation  to  pay  the  money  on  that  day,  the  defendant 
must  stand  in  the  position  of  having  made  the  first  default  in  the 
fulfihnent  of  this  contract.  On  the  31st  of  March,  the  defendant 
paid  the  sheriff  four  thousand  dollars  more  on  account  of  the  pur- 
chase, aiKJ  on  tl>e  6th  of  April  produced  a  receipt  from  one  of 
the  (parties  entitled  to  about  three  thousand  dollars  of  the  money, 
that  the  purchaser  had  satisfied  his  demand,  and  tendered  the 
balance  of  the  purchase  money  to  the  sheriff,  which  he  declined 
receiving,  because  a  notice  had  been  served  U|X)g  him  by  Dr. 
Woodhull,  the  mortgagor,  not  to  give  the  purchaser  a  deed. 
This  notice  from  the  mortgagor,  it  seems,  embarrassed  the  sheriff, 
and  although  well  disposed  to  do  his  duty,  yet  desiring  to  avoid 
any  personal  difficulty,  he  declined  at  that  time  giving  the  pur- 
chafer  a  deed  unless  he  would  indemnify  him  again«t  loss  or 
damage  by  reason  of  the  notice  he  had  received  from  the  mort- 
gagor. This  was  an  extraordinary  demand  on  a  purchaser,  that 
be  should,  after  paying  for  his  purchase,  indenmify  the  sheriff 
for  his  act  in  selling  the  properly.  This  the  defendant  very  pro- 
perly declined  doing,  and  had  he  at  that  time  demanded  his  deed, 
declaring  that  unless  then  delivered  he  should  decline  receiving  it 
afterwards,  and  persisted  in  that  course,  it  would  have  presented 
a  very  serious  question  whether  he  was  not. absolved,  by  the  con- 
duct of  the  sheriff,  from  all  further  obligaliou  to  perform  his  con^ 
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tract.     But  ihis  was  not  the  course  pursued  by  the  defendant; 
for  on  the  9ili  of  April  lie  went  again  to  the  sheriff,  and  again 
demanded  from  him  either  a  deed  or  ihe  purchase  money  which 
he  had  paid  him.     They  went  together  to  the  county  town,  and 
theie  continued  cliairering  until  the  sheriff  (probaidy  advised  by 
counsel  so  to  do)  tendeied  the  deed  to  the  defendant,   who  then 
refused  to  lake  it,  not  because  it  was  denied  him  on  the  6th,  but 
because  there  was  a  mistake  in  the  descrfption  of  the  property. 
The  shei  iff  then  corrected  the  mistake  in  the  deed,  but  as  alleged 
by  the  defendant,  did   not  reacknowledge  it,  and  the  defendaul 
from  this  time  declined   receiving  any  thing  but  his   money. 
From  this  tin)e  it  is  manifest,  from  some  cause,  the  purchaser 
did  not  wish  to  take  the  title.     1  cannot  suppose  the  erior  in  the 
deed  to  have  been  the  substantial  difficulty,  or  it  would  Iiavebeen 
rectified,  but  was  rather  sought  by  the  defendant  as  an  excuse 
for  declining  to  take  the  deed.     In  all  the  earlier  stages  of  the 
business,  the  purchaser  wished  to  have  the  title,  but  at  this  time 
and  afterwards  it  was  manifest,  from  some  catise,  his  views  had 
changed.    Then  the  parties  commenced  suits  against  each  other 
in  the  supreme  court ;  the  sheriff  for  breach  of  covenant,  and 
the  defendant  for  his  money.     U|>on  these  facts,  I  have  come  to 
this  conchisiog,  that  while  the  sheriff  was  guilty  of  indiscietion 
from  his  fears  of  the  notice  he  had  received  from  Dr.  VViHxfhull, 
yet  as  the  defendant  made  the  first  default  on  the  26ih  of  March, 
which  led  to  all  the  difliculty,  and  as  the  refusal  to  give  the  title 
on  the  6ih  of  April,  was  waived  by  the  course  of  the  defendant 
on  the  9ih,  in  again  giving  the  sheriff  his  option  to  give  the  title 
if  he  thought  pro))er,  and  as  he  then  did  lender  him  the  title, 
there  is  nothing  in  the  case  to  absolve  the  defendant  from  com- 
plying with  his  contract,  unless  it  be  from  tl  e  defective  character 
of  the  deed  itself.     That  the  deed,  if  altered,  should  l.ave  teen 
reacknowledged  by  the  grantor,  is  certain  ;  but  as  that  is  mani- 
festly an  omission  arising  from  a  mistaken  impression  on  the 
sheriff's  mind  that  it  was  mmecessary,  I  should  fiecl  myself  au- 
thorized, were  that  the  only  remaining  obstacle,  to  direct  a  spe- 
cific performance  upon  a  new  deed  being  executed  io  coofuriaitj 
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to  law.    Oq  the  13th  of  July  the  deed,  it  would  appear,  was  again 
tendered  to  the  defendant,  and  was  then  reacknowledged. 

2.  The  remaining  objections  go  to  the  form  of  the  decree,  and 
the  important  fact  that  Mrs.  Woodhull,  the  wife  of  the  mortga- 
gor, never  acknowledged  the  mortgage,  and  is,  therefore,  not 
barred  of  her  dower.     I  do  not  agree  that  the  decree  is  defective 
in  the  particulars  insisted  on  by  the  defendant's  counsel.    The 
complainant's  mortgage  covered  several  tracts  of  land,  and  the 
court  required  that  all  the  parties  in  interest  having  liens  upon 
any  portion  of  that  land,  should  be  brought  before  the  court. 
The  decree  very  properly  settles  the  priorities  of  the  various  liens, 
and  directs  the  whole  land  to  be  sold  and  payment  to  be  made 
according  to  the  rights  of  the  parties.    The  complainant's  mort- 
gage covered  all  the  land  sold,  and  having  all  persons  in  interest 
in  court,  I  see  no  other  course  than  to  decree  the  sale  of  the 
whole  property,  and  out  of  the  proceeds  to  pay  the  several  de- 
mands against  it.     The  complainant's  bill  seeks  a  foreclosure 
and  sale  of  all  the  property,  and  he  was  required  to  bring  eve- 
ry subsequent  mortgagee  or  judgment  creditor  into  court ;  and 
for  what  purpose?    That  they  may  present  their  claims,  and  the 
court,  in  one  suit,  and  by  one  decree,  direct  them  to  be  liqui* 
dated  out  of  the  property.     This  is  the  universal  practice  of  the 
court,  and  I  can  see  no  other  course  of  proceedure.     Suppose,  as 
contended  in  this  case,  the  sheriff  should  stop  his  •^{jp  if  the 
complainant's  mortgage  is  satisfied  out  of  the  first  lot  sold,  what 
18  to  become  of  the  other  parties '^    Who  is  to  pay  the  costs  they 
have  been  put  to?    Such  a  course  would,  I  think,  be  productive 
of  great  confusion  and  endless  expense.     If  any  of  the  defend- 
ants' mortgages  are  broader  than  the  complainant's,  (cover  more 
property  than  his,)  then,  certainly,  the  decree  cannot  go  beyond 
a  sale  of  the  property  contained  in  the  complainant's  mortgage. 
The  decree  must  not  go  beyond  the  relief  prayed  in  the  bill,  and 
that  is  confined  to  a  foreclosure  and  sale  of  the  property  described 
in  the  complainant's  triortgage.     The  decree  is,  therefore,  as  I 
think,  right  in  this  particular,  and  the  sherifif  had  authority  to 

sell  the  property  in  quesiioQ.    But  it  seems  from  an  inspection  of 
62 
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the  record  of  the^decree  under  which  this  sale  was  niade,  ibcft 
the  mortgage,  tiiough  signed  by  Mrs.  Woodhull,  the  mortgagor's 
wife,  was  never  acknowledged  by  her;  and  yet  the  decree  is  j 
drawn  up  in  the  usual  form,  against  her  as  well  as  her  husband, 
as  if  her  rights  weie  extinguished  by  the  decree.  This  is  a 
difficulty  in  a  most  important  particular,  and  is  distinctly  alleged 
in  the  answer  as  in  the  way  of  the  complainant's  obtaining  the 
relief  here  asked,  and  which  I  have  not  been  able  to  get  over. 
Can  this  decree  bar  the  dower  right  of  Mrs.  Woodhull  ?  I  can- 
not see  how  it  can.  She  is  not  barred  by  any  acknowledgment, 
and  I  can  see  no  reason  why,  in  the  event  of  her  husband's 
death,  she  might  not  at  once  demand  and  recover  her  dower. 
This  is  a  defect  in  the  title,  discovered,  as  I  suppose,  since  the 
sale ;  for  tl)e  execution  appearing  to  be  against  Mrs.  Woodhull 
as  well  as  her  husband,  it  was  calculated  to  deceive  a  purchaser 
and  to  lead  him  to  conclude  that  her  right  of  dower  was  barred. 
Shall  I  then  interpose  the  extraordinary  aid  of  this  court,  when 
a  defendant  presents  me  with  an  objection  of  this  substantial 
character  ?  He  complains  that  the  title  is  defective.  It  is  true 
that  by  the  articles  of  sale  the  property  was  set  up  subject  "  to 
all  legal  prior  incumbrances."  Yet  who  could  have  imagined 
that  the  claim  of  one  of  the  very  defendants  was  not  extinguish- 
ed by  the  suit?  The  property  should  have  been  sold  with  a  dis- 
tinct recognition  of  the  dower  right  of  Mrs.  Woodhull.  Many 
men  would  not  buy  property  with  such  a  right  unextinguished, 
and  particularly  if  it  be  proposed  to  make  any  valuable  improve- 
ments. The  cases  are  not  unfrequent  where  the  purchaser  has 
been  discharged  from  an  error  in  the  decree,  and  that  on  motion : 
Lechmere  v.  Brazier,  2  Jacobs  and  Walker,  286 ;  Roffey  v. 
Shallcross,  4  Maddock's  Rep,  227 ;  and  if  so,  the  case  is  much 
stronger  when  set  up  against  the  relief  asked  on  a  bill  for  a  spe- 
cific performance.  The  principle  is  well  settled,  that  a  decree 
for  a  specific  performance  will  never  be  made,  unless  substautial 
justice  will  be  advanced  thereby.  The  parties  will  be  left  to  their 
1  remedies  at  law :  Seymour  v.  Delancey,  6  Johns,  Chan,  226  : 
Rodman  v.  Zilley  and  others,  Saxton,  325 ;  MiUer  v.  Chet- 
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tDood  and  others^  ante,  199.  Here  it  is  manifest  a  wrong  would 
be  done,  and  I  must  decline  upon  tiiis  Inst  ground  alone  to  grant 
the  complainant  that  aid  to  which  he  would  otherwise  have  been 
entitled. 

As  the  prayer  of  the  bill  is  denied  upon  a  defect  in  the  title 
alone,  without  the  laches  of  the  sheriff,  I  shall  order  the  bill  dis- 
missed without  costs. 
Decree  accordingly. 


{The  following  note  is  appended  to  ttie  decree,  and  though  it 
contains  no  judicial  opinion,  is  published  as  embodying  the  viewa 
of  the  chancellor  in  regard  to  the  course  proper  to  be  pursued  by 
the  parties  >— ] 

"  This  is  as  far  as  I  am  authorized  to  go  judicially,  but  as  this 
la  an  amicable  suit,  and  a  request  was  made  on  the  argument 
that  I  would  settle  the  whole  case  and  put  an  end  to  fuither  con- 
troversy, I  have  no  objection  to  stating  informally,  that  it  appears 
to  me  to  be  one  of  those  cases  in  which  exact  justice  cannot  be 
done  to  one  party  without  imposing  unjust  terms  upon  another, 
and  therefore  necessity  requires  that  we  should  do  that  which 
\7ill  be  nearest  accomplishing  the  great  end  of  justice,  that  of  do- 
ing right  to  all.  I  think  the  sheriff  should  return  the  money  to 
the  purchaser,  but  without  interest  unless  he  has  put  it  to  use, 
and  if  so  then  with  interest  for  that  time.  The  suits  in  the  su- 
preme court  should  be  discontinued  without  costs,  and  the  sheriff 
advertise  and  sell  the  premises  over,  distinctly  and  openly  de- 
daring  at  the  time  of  sale  that  they  are  sold  subject  to  the  right 
^f  dower  of  Mrs.  WoodhulL" 
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Jesse  Vliet  v.  Thomas  Lowmason  and  George  E. 

LOWMASON. 

Where  the  defendant  a^net  whom  the  grravtmen  of  the  charge  reeta  haa  fhllj 
aniwered  the  complainant's  bill,  the  injunction  will  be  diaaolyed,  although 
other  defendants  have  not  answered. 

The  complainant  filed  his  bill  in  this  cause  to  obtain  an  in- 
junction lo  restrain  proceedings  at  law  by  Thomas  Lowmason, 
one  of  the  defendants,  against  the  complainant  and  George  K. 
Lowmason,  the  other  defendant,  for  the  recovery  of  a  promisso- 
ry note  given  by  them  to  the  said  Thomas  Lowmason,  and 
which  it  was  insisted  in  the  bill  that  the  payee  was  not  entitled 
in  equity  to  recover  against  the  complainant.  The  defendant 
Thomas  Lowmason,  by  his  answer,  denied  the  whole  equity  of 
the  bill.  No  answer  was  filed  by  George  K.  Lowmason,  the 
other  defendant. 

The  cause  was  heard  upon  motion  to  dissolve  the  injunctioo, 
on  bill  and  answer. 

Wilson,  for  complainant,  insisted  that,  although  one  of  the 
defendants,  by  his  answer,  denied  the  whole  equity  of  the  bill, 
the  injunction  could  not  be  dissolved  unless  an  answer  was  filed 
by  all  the  defendants. 

Vroom,  contra. 

The  Chancellor.  Thomas  Lowmason,  whose  rights  alone 
are  affected  by  the  injunction,  has  fully  answered,  denying  the 
equity  of  the  complainant's  bill.  The  other  defendant  is  one  of 
the  makers  of  the  note  upon  which  the  action  is  brought,  to  re- 
strain which  the  injunction  issued.  He  can  have  no  interest  in 
answering  the  bill,  nor  can  his  answer  avail  the  complainant 
The  general  rule  i;?,  that  where  there  are  several  defendants,  all 
must  answer  before  the  injunction  will  be  dissolved  ;  but  to  this 
^liere  are  exceptions.     Where  the  defendant  against  whom  the 
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gravamen  of  the  charge  rests  has  fully  answered,  the  injunction 
will  be  dissolved,  although  no  other  defendant  has  answered.* 
Injunction  dissolved. 

*  S«e  accord.  Depeyiier  v.  Graves^  2  John,  Chan.  R.  148 ;  Janet  y.  itfa- 
gaU  1  Bland,  190;  Stewart  v.  Barry,  Ibid,  192;  Waiiame  ▼.  Hall,  Ibid,  194; 
Chaplin  V.  Betty,  Ibid,  l97;  Fongv,  Oliver,  Ibid,  199;  Wakeman  y.  OilUt. 
py,  5  Paige,  112;  Higgint  v.  Woodward,  1  Hop,  342;  iVb6Z«  y.  Wilaon,  1 
Pat^e,  164;  1  HoJfman*9  Ch,  Pr,  360. 


Henry  Chester  v.  Joseph  R.  King  and  others. 

A  mortgagor  who  has  parted  with  all  his  interest  in  the  mortgaged  premises, 
Is  a  proper,  though  not  a  neeeeoary  party  to  a  bill  for  foreclosure. 

The  complainant  filed  his  bill  for  the  foreclosure  of  a  mort- 
gage given  by  Joseph  R.  King,  one  of  the  defendants,  to  the 
complainant.  The  bill  states,  that  after  tbe  execution  of  the 
mortgage,  the  mortgagor  conveyed  the  mortgaged  premises  in 
fee  to  George  Gaskill,  who  is  also  a  defendant  in  the  bill.  To 
this  bill  the  defendant  demurred,  assigning  for  cause  of  demur- 
rer, that  it  appearing  upon  the  face  of  the  bill  that  the  mortgagor 
bad  parted  with  all  his  interest  in  the  mortgaged  premises,  he 
is  not  a  proper  party  to  the  bill. 

H.  W,  Green,  in  support  of  the  demurrer. 

A  mortgagor  who  has  assigned  his  interest  in  the  equity  of 
redemption,  is  not  a  necessary  party  to  a  bill  to  foreclose :  Vree- 
land  V.  Louhat,  ante,  104 ;  1  Pow,  on  Mort,  405,  a,  note  2, 

In  case  of  the  death  of  the  mortgagor,  on  a  bill  for  foreclosure, 
it  is  not  necessary  to  make  the  executor  or  administrator,  but  the 
heir,  a  party.  The  complainant  need  only  make  him  a  party 
who  has  the  equity  :  Edwards  on  Parties,  91,  s.  41 ;  Hinders 
Ch.  Pr,  9 ;  Knight  v.  Knight,  3  P.  W,  331,  note  a, ;  Galton 
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V.  Hancock^  2  Aik,  436 ;  Cumberland  v.  Codringlon^  3  Mm. 
Chan,  JR.  262;  Howes  v.  Wadham,  Rep.  Temp.  Hard.  ]99. 

A  mere  witness,  against  whom  there  can  be  no  relief,  ought 
not  to  be  made  a  party  :  Edwards  on  Parties^  93,  s.  44 ;  Fen- 
ton  V.  Hughes^  7  Vesey,  2S7. 

In  New- York,  when  the  equity  of  redemption  is  sold  at  sheriff's 
sale,  on  a  bill  filed  to  foreclose,  the  mortgagor  must  be  made  a 
party,  because  he  has  a  year  in  which  to  redeem :  HaUock  t. 
Smithy  4  John.  Chan.  R.  650  ;  Edwards  on  Parties^  96,  s.  49. 

The  mortgagor  or  his  heir  is  a  necessary  party  to  a  bill  to  fore- 
close by  the  mortgagee,  because  he  has  an  interest  in  the  equity 
of  redemption :  3  Powell^  963,  C 

The  escecutor  of  the  mortgagor  need  not  be  a  party.  The 
bill  being  only  to  foreclose  the  equity,  the  plaintiff  oeed  only 
make  him  a  party  that  has  the  equity,  viz.  the  heir  or  devisee; 
3  Powell^  968-9,  note  L.  and  note  M ;  Duncomb  v.  HansUy^ 
3  P.  W.  333,  n. 

All  the  cases  proceed  on  the  ground  that  he  alone  should  be 
made  a  party  who  has  an  interest  m  the  equity  of  redemption, 
whether  he  be  the  mortgagor,  or  his  heir  or  devisee,  or  a  pur- 
chaser. 

If  the  mortgagor  having  no  interest  in  the  mortgaged  premis- 
es, is  not  a  necessary  party,  he  is  not  a  proper  party.  He  stands 
HI  the  light  «f  a  stranger,  and  can  with  no  more  propriety  be 
made  a  party  than  any  third  person. 

If  an  improper  party  be  made  defendant,  he  may  demur; 
Fenton  v.  Hughes^  7  Veset/,  287. 

Kinsey,  contra. 

The  Chancellor.  The  mortgagor  who  has  parted  with  the 
equity  of  redemption  is  not  a  necessary  party  to  a  bill  for  foreclo- 
sure ;  but  if  the  complainant  thinks  proper  to  make  him  a  party, 
tie  has  a  right  so  to  do,  and  the  bill  is  not  demurrable  for  that 
4:ause.  He  is  a  proper  party,  although  not  an  indispensable  one. 
Demurrer  overruled. 
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Aenry  C.  Van  Ripeir  v.  Robert  M.  Williams  and  others. 

Where  a  mortgage  is  given  for  the  purchase  monej  of  land,  conveyed  by  the 
mortgagee  to  the  mortgagor  with  covenant  against  incumbrances,  if  it  ap. 
pear  that  at  the  time  of  the  conveyance  the  premises  were  subject  to  a  prior 
incumbrance,  a  decree  of  foreclosure  will  not  be  made  upon  such  mortgage 
until  the  prior  incumbrance  is  satisfied,  or  the  prior  incumbrance  will,  by 
the  decree,  be  directed  to  be  first  paid  out  of  the  proceeds  of  the  sale,  and  ■ 
the  amount  deducted  from  the  sum  due  upon  the  mortgage. 

Bill  for  foreclosure  of  a  mortgage,  given  by  Robert  M.  Wil- 
liams and  Elizabeth  his  wife,  to  Henry  C.  Van  Riper  and  John 
Kelly,  junior,  daled  6th  August,  1835,  to  secure  the  payment 
of  five  hundred  and  thirty-seven  dollars,  with  interest.  The  bill 
slates,  that  on  the  10th  day  of  September,  1836,  Robert  M.  Wil- 
liams made  a  declaration  of  trust  of  the  same  premises  in  favor 
of  Frances  S.  Hedden,wife  of  Zadock  Hedden,  thereby  declaring 
th»t  he  stood  seized  of  the  said  premises  in  trust  for  her;  and 
that  by  the  death  of  John  Kelly,  junior,  one  of  the  mortgagees, 
and  by  virtue  of  an  assignment  from  his  legal  representative,  the 
entire  interest  in  the  said  mortgage  was  vested  in  the  complain- 
ant. 

Frances  S.  Hedden,  the  cestui  que  trust  named  in  the  bill, 
by  her  answer,  admits  the  bond  and  mortgage  as  set  forth  in  the 
bill  of  complaint,  but  states  that  they  were  given  to  secure  part 
of  the  purchase  money  of  the  mortgaged  premises,  which  were 
sold  and  conveyed  by  the  said  moitgagees  to  the  said  Robert  M. 
Williams,  in  trust  for  the  said  Frances  S.  Hedden.  That  the 
said  deed  contained  the  usual  covenant  of  seizin,  and  also  a 
covenant  on  the  part  of  the  grantors  that  the  bargained  premises 
were  clear  of  all  incumbrances,  except  a  mortgage  execoled  by 
the  grantors  to  John  Zabriskie,  to  secure  the  payment  of  two 
hundred  and  fifty  dollars ;  but  that,  at  the  time  of  the  execution 
and  delivery  of  the  said  deed,  the  said  premises  were  also  sub- 
ject to  a  mortgage  given  by  the  grantors  to  Elizabeth  Gautier, 
to  secure  the  payment  of  one  hundred  and  eight  dollars^  dated 
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the  28th  of  June,  1834,  and  duly  acknowledged  and  recorded; 
and  that  (he  said  mortgage  is  still  outstanding,  unsatisfied  and 
uncancelled.  Tiie  answer  insists  that  no  decree  of  foreclosure 
should  be  made  upon  (he  complainant's  mortgage  while  the 
mortgage  to  the  said  Elizal>eth  Gautier  remains  unsatisfied,  aad 
the  covenant  in  the  aforesaid  deed  against  incumbrances  Tio- 
lated. 
The  cause  was  submitled  upon  the  pleadings  and  proofs. 

/  D,  Millar^  for  complainant. 

L.  D,  Hardenberghf  for  defendants. 

.  The  Chancellor.  As  the  mortgage  sought  to  be  foreclosed 
in  this  case,  was  given  to  secure  the  purchase  money  on  land 
sold  by  the  mortgagees,  with  covenants  of  seizin  and  against 
incumbrances,  and  it  turns  out  that  there  was  at  the  lime  of  (he 
conveyance  an  outstanding  mortgage  which  still  remaiua  an  in- 
cumbrance upon  the  premises,  that  mortgage  must  be  first  re- 
moved before  a  decree  for  foreclosure  and  sale  can  in  equity  be 
ordered ;  or,  so  much  of  the  proceeds  of  the  sale  as  may  be  ne- 
cessary for  that  purpose,  must  by  the  decree  be  directed  to  be 
applied  to  pay  off  and  satisfy  that  incumbrance,  and  the  ansount 
so  applied  deducted  from  the  mortgage  debt  due  the  com- 
plainant 
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John  T.  Woodhull  v.  Abraham  G.  Neafie,  Sherifl'  of 
Monmouth  County,  and  John  Peruine,  junior. 

A  motion  to  diuolve  an  injunction  will  be  entertained  before  answer 
filed.* 

Where,  by  the  conditions  of  a  sheriff's  sale,  it  is  provided  that  "  if  the  pur- 
chaser do  not  comply  with  the  conditions,  the  property  shall  bo  resold,**  the 
sheriff  is  not  bound,  upon  a  failure  of  the  purchaser  to  comply  with  the 
conditions,  to  make  a  second  sale,  though  requested  so  to  do  by  the  defend- 
ant in  execution. 

The  bill,  filed  July  25ili,  1840,  seeks  relief  against  the  sale 
of  a  farm  of  the  complainant,  in  the  county  of  Monmouth,  made 
on  the  23d  of  March,  1S40,  by  Abraham  G.  Neafic,  sheriH'  of 
said  county,  under  an  execution  issued  out  of  this  court,  uj>on  a 
decree  for  foreclosure  and  !i?ale  of  the  mortgaged  |)rcmi^?es.  The 
bill  irf  fded  against  tlie  plicriflf  and  the  purcluiser  at  the  sale,  and 
sets  out  as  grourid  for  rehef,   I.  That  tlic  premises  were  adver- 

*  This  decision  was  made  boforo  the  adoption  of  the  present  rules  of  court. 
The  rule  is  now  otherwise.  **  No  motion  to  diusolve  an  injunction  before  an- 
swer shall  be  entertained,  unless  the  defendant  shall  sliow  good  cause  why  an 
answer  hath  not  been  put  in.**    Rulet,  ix.  s,  2. 

As  the  reporter  has  not  been  furnished  with  a  written  opinion  of  the  chan« 
cellor,  nor  with  the  briefs  of  counsel,  the  grounds  of  the  decision  in  the  above 
cause  cannot  be  given.  A  court  of  chancery  will  entertain  a  motion  before  an- 
swer filed,  to  dissolve  an  injunction,  or  to  discharge  the  order  granting  it,  where 
the  injunction  bus  issued  irregularly,  or  where  the  complainant  has  not  exer- 
cised due  diligence  in  prosecuting  his  suit,  or  has  omitted  to  sue  out  a  subposna, 
or  to  have  it  duly  served  :  Eden  on  inj.  (1st  Am.  ed.)  65  ;  Memiea  v.  Rodri* 
guex^  1  Pnee*B  Exc.  Rfp,  92 ;  Depeyatrr  v.  Graves,  2  John.  Chan.  Rep.  148; 
1  Hoffman's  Ch,  Pr.  211,  360;  HaUted's  Dig.  178;  Parker  v.  Williams,  4 
Paige,  439;  Corey  v.  Voorhies,  ante,  p.  5;  West  v.  Smith,  ante,  p.  309.  And 
a  defect  in  the  injunction  will  be  cured,  and  irregularity  in  the  complainant's 
proceedings  waived,  by  filing  an  answer  :  Davile  v.  Peacock,  Barnard,  27  ;  Eden 
on  inj.  (1st  Am.  ed.)  65;  Parker  v.  Williams,  4  Paige,  439;  HaUted's  Dig, 
2-12.  So  the  defendant  may  move,  before  answer,  to  dissolve  an  injunction, 
on  the  ground  of  want  of  equity  in  the  bill :  Minturn  v.  Seymour,  4  John,  Ckm 
R.  173.  But  it  would  seem  to  be  contrary  to  the  course  of  adjudication,  both 
in  the  English  and  American  courts  of  chancery,  to  permit  a  motion  to  ba 
made  to  dissolve  an  iigunction  before  answer,  groanded  on  aflUavits  denyiag 
53 
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tised  to  be  sold  between  the  hours  of  twelve  and  five  o'clock,  anif 
that  no  particular  hour  was  designated  as  the  tiaie  of  making 
tlic  said  sale.  2.  That  the  sale  was  conducted  in  an  unusual 
and  extraordinary  manner,  the  premises  having  been  struck  off 
soon  after  the  hour  of  twelve,  whereby  many  persons  wlio  were 
desirous  of  purchasing  were  deprived  of  an  opportunity  of  making 
a  bid.  3.  That  tlie  conditions  of  the  sale  were  harsh  and  rigo- 
rous, the  whole  of  the  purchase  money  being  required  within 
three'days  after  the  sale ;  and  that  the  sherifl'  refused  to  modify 
the  conditions,  although  requested  so  to  do  by  persons  desfirous  of 
purchasing.  4.  That  owing  to  the  manner  in  which  the  sale 
was  conducted,  and  the  character  of  the  conditions,  the  premises 
were  sold  at  a  very  inadequate  price.  5.  That  by  one  of  the 
conditions  of  sale  it  was  provided,  that  if  the  purchaser  did  not 
comply  with  the  conditions,  the  property  should  be  sold  a  second 
time,  and  if  it  brought  more  than  at  the  first  sale  the  purchaser 
was  not  to  be  benefitted,  but  if  less  he  was  to  make  up  all  defi- 

the  allegations  of  the  complainant'H  bill :  Snoip  v.  Cameron^  1  Fowl,  ExCm  Pr. 
282;  Eden  on  Inj.  G5,  (let  Am.  od.) ;  Read  v.  Conitequa,  4  Waoh,  C  C.  Rep* 
177.  AfTidavitfl  cannot  be  read  in  support  of  the  answer  on  a  motion  to  dii- 
RolvCi  nor,  of  course,  ran  they  he  suhslituted  for  an  answer.  An  affidavit  of 
the  defendant  would  rob  the  plaintiff  of  the  benefit  of  exceptions:  1  HoffmawPt 
Chan,  Pr.  3G1.  Nor  will  an  injunction  he  dissolved  on  the  affidavit  of  ono 
who  is  not  a  party :  Christmas  v.  CamphfU,  1  Hayir,  123 ;  Thotnpson  Y.Aliettf 
2  Hayw.  151.  The  rule  is  thus  Blatcd  by  chancellor  Williamson,  in  the  case  of 
Dallas  and  Carroll  v.  Jeffers :  When  an  injunction  is  granted,  and  a  motion 
made  to  dissolve  it,  the  defendant  must  rely  upon  the  facts  stated  in  the  bill, 
and  cannot  bring  in  affidavits  to  contradict  the  bill,  or  to  provo  that  the  plain- 
tiff  has  by  assignment  divested  himself  of  his  interest;  he  must  come  in  and 
answer :  HaUted's  Dig,  212.  The  rule  proceeds  upon  the  gronnd,  that  the 
court  will  not  dispense  with  the  answer,  to  which  the  complainant  is  entitled 
from  the  defendant :  Read  v.  Conscqiia,  4  Wash.  C,  C,  Rep,  179  ;  unless  the 
complainant  waives  his  right  to  tin  answer,  when  it  is  competent  for  the  de- 
fondant  to  move  to  dissolve  the  injunction  upon  the  merits  disclosed  by  affida* 
vit :  Attorney  General  v.  Nichol,  IC  Ves.  340 ;  Vipan  v.  MortlocJc,  2  Meriv.  479. 
No  judicial  construction  has  been  given  to  the  late  rule  of  court  above  cited, 
{Rules,  iz.  s.  2.)  It  is  presumed,  however,  that  it  will  bo  held  to  apply  only 
to  cases  similar  to  the  case  reported  in  the  text,  where  the  defendant  seeks  by 
affidavit  to  contradict  the  charges  in  the  bill,  or  to  establish  hia  claim  to  a 
dissolution  of  the  injunction. 


APRIL  TERM,  1841.  4U 

[Woodhull  V.  Noafic  et  al.] 

cicncy,  with  the  costs  of  the  second  sale ;  that  the  purchaser  did 
fail  to  comply  with  the  conditions,  yet  the  sheriff,  although  re- 
quested by  the  complainant  to  resell  the  property,  in  compliance 
with  the  conditions  of  the  first  sale,  refused  so  to  do,  but  after- 
wards delivered  a  deed  to  the  purchaser.  The  bill  further  states, 
that  an  action  of  ejectment  had  been  commenced  by  the  pur- 
chaser for  the  recovery  of  the  premises ;  and  prays  that  an  in- 
junction may  issue  to  restrain  further  proceedings  in  said  action  ; 
that  the  sheriff's  sale  may  be  set  aside,  the  deed  to  the  purchaser 
deli?ered  up  and  cancelled,  and  a  new  sale  ordered.  An  injunc- 
tion issued,  pursuant  to  the  prayer  of  the  bill. 

No  answer  was  filed  by  the  defendants,  but  affidavits  were 
token  on  the  part  of  the  defendants  to  disprove  the  charges  con- 
tained in  the  bill.  The  cause  was  brought  to  hearing  on  motion 
to  dissolve  the  injunction  upon  the  bill  and  affidavits  taken  on 
the  part  of  the  defendants. 

The  only  questions  involved  in  the  chancellor's  decision, 
were, 

1.  Whether  a  motion  to  dissolve  the  injunction  would  be  en- 
tertained before  answer  filed. 

2.  Whether  the  sheriff  was  bound  by  the  conditions  of  his 
ede,  iipon  a  failure  on  the  part  of  the  purchaser  to  comply  with 
the  conditions,  to  resell  the  property  on  the  request  of  the  de- 
fendant in  execution. 

The  Chancellor  dissolved  the  injunction,  holding  that  the 
injunction  might  be  dissolved  without  answer ;  and  that  it  was 
optional  with  the  sheriff,  after  the  failure  of  the  purchaser  to 
comply  with  the  conditions  of  sale,  either  to  make  a  resale  of  the 
property,  or  to  execute  the  first  sale. 
Injunction  dissolved. 
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IIalmagh  I.  Van  Waggoner  v.  Joseph  McEwek  and 

olhera. 

Where  a  mortage  is  given  to  secure  the  purchase  money  of  land,  an  allegi^ 
gation  of  an  outstanding  title  against  the  land  purchased,  is  no  objection  to 
a  decree  of  foreclosure,  aliter,  if  the  purchaser  is  evicted  or  an  ejectmelt 
actually  commenced  against  him.  # 

Bill  for   the   foreclosure  of  a  mortgage,  given   by  Joseph 
McEwen  ami  wife  to  tlie  complainant,  lo  secure  the  payment  of 
a   bond    for  eleven  hundred  dollars.      The  defendant,  Joseph 
McEwen,  by  his  answer,  admits  the  bond  and  mortgage  as  set 
out  in  the  complainant's  bill ;  but  states  that  they  were  given  to 
secure  the  payment  of  part  of  the  purchase  money  of  the  mort- 
gaged premises,  consiijting  of  a  lot  of  land  in  the  township  of 
Bergen,  conveyed  by  the  complainant  to  the  defendant,  McEwen, 
by  deed  dated  (he  twenty-eighth   day  of  August,  eighteen  bun* 
dred  and   thirty-five.     That  the  said  lot  was  conveyed  to  the 
complainant  by  one  Aaron  Tuers,  and  that  the  complainant 
sold  and  conveyed  to  the  defendant  about  thirty-three  hundredths 
of  an  acre  of  land  more  than  was  conveyed  to  him  by  Tuers. 
That  at  the  time  of  the  conveyance  of  the  lot  to  the  complainant, 
it  was  enclosed  by  fences  which  were  understood  to  be  line  fences, 
and  to  designaic  tlie  lines  of  the  lot.     That  before  the  convey- 
ance to  the  defendant  hy  the  complainant,  the  complainant  re- 
moved the  fence  on  the  north-east  side  of  the  said  lot,  and  about 
twenty   feet,  enclosing  part  of  an  adjoining  wood   lot.     That 
about  fificen  feet  of  the  rear  of  the  lot  is  claimed  by  the  heirs  of 
Aaron  Tuers,  as  not  included  or  intended  to  be  conveyed  in  the 
deed  from  Tuers  to  the  complainant.     That  the  lot  was  pur-    ' 
chased   by  the  defendant  for  the  purpose  of  erecting  thereon  a 
cotton  factory  and  dying  establishment,  and   believing  that  he 
had  a  lawful  title  to  the  said  lot,  as  described  in  tlie  boundaries 
in  the  said  deed  of  conveyance,  and  as  the  fences  stood  at  the 
lime  of  the  conveyance,  the  defendant  proceeded  to  erect  on  the 
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premises,  at  an  expense  of  four  ihousand  dollars,  a  dwelling- 
house,  cotton  factory  and  dye-liousc,  and  to  sink  a  well.  That 
the  land  now  claimed  by  the  heirs  of  Aaron  Tuers,  and  to  which 
the  defendant  believes  they  liave  a  valid  title,  will,  if  recovered, 
deprive  defendant  of  his  well  and  nearly  one  half  of  the  factory; 
that  in  addition  to  the  loss  of  the  land,  the  defendant  will  be 
subjected  to  great  loss  by  the  necessity  of  removal,  and  the  in- 
terruption of  his  business.  The  answer  insists,  that  no  decree 
of  foreclosure  should  be  made,  until  (he  complainant  procure 
and  convey  to  the  defendant  a  valid  title  for  that  part  of  the  lot 
claimed  by  the  heirs  of  Aaron  Tuers;  or,  that  such  sum  should 
be  deducted  from  the  amount  due  upon  said  mortgage,  as  will 
be  sufficient  to  complete  the  title,  or  to  indemnify  the  complain- 
ant against  all  loss  and  damages  incurred  by  the  failure  of  title 
to  a  part  of  the  premises. 

The  cause  came  on  for  fmal  hearing  upon  the  pleadings  and 
proofs. 

J,  D,  Miller^  for  complainant. 

L,  D,  Hardenbergh^  for  defendants. 

The  Chancellor.  The  defence  set  up  cannot  avail  the 
defendant  in  this  action.  Here  is  no  eviction  or  disturbance  of 
the  defendant,  or  even  ejectment  brought,  and  there  never  may 
be.  If  a  suit  was  pending  to  tiy  the  title,  or  the  defendant  had 
been  dispossessed,  there  would  be  propriety  in  resisting  the  fore- 
closure of  the  mortgage.  This  distinction  is  recognized  in  the 
case  of  Johnson  v.  (Jere^  2  John.  Chan.  R,  547,  and  in  Shan- 
non v.  Marselis  and  others^  Saxtony  420.  Should  the  heirs 
of  Tuers  hereafier  dispossess  the  defendant,  he  must  resort  to 
his  action  on  the  covenants  in  his  deed.  This  court  will  not 
undertake  to  settle  the  question  of  title  between  the  defendant 
and  the  heirs  of  Tuers.  The  heirs  are  not  even  parties  here,' 
and  without  flrst  settling  that  question  the  defence  set  up  is  of 
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no  avail  whatever.     The  wliolc  case  made  is  nothing  more  ihav 
an  allegation  of  an  outstandin<^  title. 

There  nuist  Ix".  a  reference  to  a  master  to  ascertain  the  aniouiU 
due  Oil  complainant's  mortgage. 
Order  accordingly. 


C  A  SJB  1$ 


ADJUDGED  IN 


THE    COURT    OF    C  II  A  N  C  K  R  V 


OF  THE  STATE  OF  NEW-JERSEY. 


JULY    TERM,    184  1. 


William  C  Mtlfoud  and  Joseph  LoD<iE,  jiitiior,  two  of  the 
Administrators  of  Saimtel  Dare,  deceased,  v.  Benjamin 
Allen,  Surviving  Excculor  of  Benjamin  Allen,  deceased, 
and  Mary-  A.  Dare. 

The  choscB  in  action  of  the  wife,  whether  acquired  before  or  during  the  co. 
▼erture,  not  reduced  into  poBsession  by  the  husband,  survive  to  the  wife. 

If  the  husband,  before  marriage,  make  a  settlement  on  his  wife  in  considera. 
tion  of  her  fortune,  lie  will  be  considered  in  equity  as  the  purchaser  of  her 
fortune,  and  her  clioses  in  action,  tliough  nut  reduced  into  possession  by 
her  husband,  will  go  to  his  representatives.* 

The  bill  was  oritrin.-dly  filed  in  the  name  of  all  llie  adminis- 
trators of  Samuel  Dare,  deceased,  of  wliom  Maiy  A.  Dare,  liis 

•  Accord.  Biois  v.  Hereford,  2  Vern.  501 ;  Ld,  Carteret  v.  Paschal,  3P,  W, 
199,  note  D.  But  according  to  the  modern  cases  it  is  established  that  the  set. 
tiement,  to  bo  the  purchase  of  the  wife's  fortune,  must  either  express  it  to  bo 
for  that  consideration,  or  the  contents  of  the  settlement  altogether  must  im- 
port  that,  and  plainly  import  it,  as  much  as  if  it  were  expressed.  Per  Ld.  El. 
don  in  Druce  v.  Denisofi,  G  Vesey,  395.  See  also  Carr  v.  Taylor,  10  Vesey, 
574;  Mitfordv,  Mitford,  9  Veney,  87;  Beresfurd  s.Hobson,  1  Maddock'tRep, 
199 ;  Bloii  v.  Hereford,  2  Virnoii,  503,  /M/e  4 ;  1  Roper  an  Hush,  and  Wife^ 
389,  et  seq. 
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widow,  was  one ;  Ijiit  at  January  term,  1S40,  the  name  of  Mary 
A.  Daro,  who  claimed  adver»*ely  to  the  complainants,  was  ordered 
to  be  Btrirken  out  of  tlic  bill  ad  complainant,  and  pUc  was  made 
a  defendant.*  The  bill  states  that  Benjamin  Allen,  by  his  will, 
dated  the  Ut  of  December,  1S23,  after  making  provision  for  hi? 
wife,  <fcc.,  boqucaihcd  the  residue  of- his  estate  to  be  divided 
equally  among  iii^  children,  and  died  on  or  about  January  1st, 
1824.  That  nenjnnn'n  Allen  and  William  Allen,  the  executors 
named  in  said  will,  duly  proved  the  same,  and  tiiat  William 
hath  died,  leaving'  Benjamin  snr\iving.  That  the  said  Benja- 
min Allen  settled  hid  accounts  as  surviving  executor  of  the  said 
Benjamin  Allen,  dcceaset),  in  the  surrogate's  office  of  the  county 
of  Gloticcster,  exhibiting  a  neti  balance  of  eighteen  thousand 
four  hundred  and  forty-seven  dollars  and  forty  cent ^i^  in  his  hands, 
to  be  disposed  of  agreeably  to  the  will  of  the  said  testator.  That 
Mary  A.  Dare,  one  of  the  daughters  of  the  said  testator,  was,  at 
tiie  date  of  his  will  and  at  the  time  of  his  death,  the  wife  of 
Samuel  Dare,  late  of  the  county  of  Salem,  deceased.  That  the 
said  Samuel  Dare  died  on  or  about  the  15th  day  of  February. 
1838,  intestate,  leaving  a  large  real  and  persouid  estate,  and 
leaving  the  said  Mary  A.  Dare  his  widow.  That  administration 
upon  his  estate  was  in  due  form  of  law  granted,  by  the  surrogate 
of  the  county  of  Salem,  to  the  com|)lai[ianis  and  the  said  Mary  A. 
Dare.  That  ijie  said  Samuel  Daie  died  seized  of  a  large  real 
and  personal  estjite ;  and  that  the  said  Mary  A.  Dare  has  de- 
manded and  received  her  dower  in  the  real  estate,  and  will  be 
entitled  to  one  third  of  the  surplus  of  the  personal  estate,  amount- 
ing by  estimation  to  four  thousand  dollars.  That  the  said  Sam- 
uel Dnie  was  entitled,  as  the  husband  of  the  said  Mary  A.  Dare, 
under  the  will  of  her  father,  Benjamin  Allen,  to  the  sum  of 
twelve  hundred  and  twenty-nine  dollars  and  fifty-five  cents,  only 
a  small  |K)rtion  of  which  was  paid  to  the  said  Sanniel  Dare  in  bis 
life  time.  That  the  surviving  executor  of  the  said  Benjamin 
Allen  repeatedly  promised  to  pay  the  said  lefjacy.  and  actually 
paid  to  tha  said  Samuel  Dare,  or  to  his  wife  Mary  for  bim  aod 

*  See  ante,  pago  988. 
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to  hb  ase,  interest  upon  the  said  legacy.  That  the  complainants 
have  applied  to  him  for  payment  thereof,  and  ihat  he  refuses  to 
pay  the  same.  Prayer  that  the  defendants  may  account,  and  pay 
over  the  legacy,  with  interest,  to  the  complainants. 

The  answer  of  the  defendants  admits  the  will  of  Benjamin 
Alkn,  the  death  of  the  testator,  the  probate  of  his  will,  the  mar* 
riage  of  his  daughter  Mary  to  Samuel  Dare,  the  death  of  Sam- 
uel Dare,  and  the  right  of  his  widow,  Mary  A.  Dare,  to  a  por- 
tion of  his  estate,  as  set  forth  in  the  bill  of  complaint.  And 
Bdary  A.  Dare,  answering  for  herself,  saith,  that  at  the  death 
of  her  father,  Benjamin  Allen,  her  husband,  Samuel  Dare,  was  a 
man  of  large  estate,  and  carrying  on  a  prosperous  business;  that 
he  informed  this  defendant  that  he  had  no  need  of  the  said  Icga^ 
cy  bequeathed  to  her  by  her  father,  that  he  would  not  accept  or 
receive  it,  or  exercise  any  right  or  control  over  it,  but  that  it 
might  remain  in  the  hands  of  her  brother,  the  surviving  execu- 
tor of  her  father,  for  her  sole  and  separate  use  and  benefit,  and 
that  the  interest  accruing  thereon  might  be  received  by  her  alone 
and  be  appropriated  by  her  to  such  uses  and  purposes  as  she 
alone  might  see  proper.  That  she  received  from  the  said  exec- 
utor sundry  goods  and  chattels  and  payments  on  account  of  the 
said  legacy,  and  also  the  interest  on  the  balance  thereof,  up  to 
the  year  1837.  That  the  said  interest  was  so  received  by  this 
defendant  with  the  knowledge  and  approbation  of  her  husband, 
the  said  Samuel  Dare ;  that  no  part  of  it  was  paid  over  to  him, 
but  the  whole  of  it  was  appropriated  to  such  uses  and  purposes 
as  she  saw  proper,  without  any  control,  direction  or  authority  ex- 
ercised or  attempted  to  be  exercised  in  relation  thereto  by  the 
said  Samuel  Dare.  The  defendant,  Benjamin  Allen,  surviving 
executor  as  aforesaid,  answering  for  himself,  saith,  that  he  made 
certain  payments  on  account  of  the  said  legacy  to  the  said  Mary  A. 
Dare.  That  a  settlement  was  made  with  her  on  the  28th  of  Octo- 
ber, 1828,  at  which  time  there  remained  in  his  hands  a  balance  of 
one  thousand  dollars,  upon  which  she  was  entitled  to  interest, 
and  which  was  paid  to  her  from  that  time  until  the  2Slh  of  Oc- 
tober, 1837 ;  and  that  tlie  interest  from  that  time,  with  the  prin- 
54 
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cipal  of  the  legacy,  still  remains  due.  That  the  said  Samuel  Dare 
in  lu6  life  time,  as  defendant  was  informed  and  as  he  believes,  al- 
ways declined  receiving,  or  having  any  thing  to  do  with  the  said 
legacy  ;  that  he  left  it  in  the  hands  of  this  defendant,  for  the  sole 
and  separate  use  of  the  said  Mary  A.  Dare  ;  and  that  the  interest 
to  accrue  thereon,  was  in  hke  manner  to  be  received  by  her,  and 
appropriated  in  such  manner,  and  to  such  uses  and  purjioses,  as 
she  might  deem  proper,  without  any  control  or  direction  from  the 
said  Samuel  Dare.  That  the  several  sums  of  money  paid  by 
this  defeiulant  to  liie  said  Mary  A.  Dare,  were  paid  to  and  for 
her  sole  and  separate  use ;  and  he  utterly  denies  that  he  ever 
paid  to  ihe  said  Samuel  Dare,  in  his  life  lime,  any  part  or  por- 
tion of  the  said  legacy,  or  of  the  interest  thereon,  or  that  the 
said  Samuel  Dare  ever  demanded  the  said  legacy,  or  (he  interest 
thereon,  or  that  this  defendant  ever  promised  to  pay  hira  the 
same.  Insists  that  the  said  legacy,  not  having  been  collected  or 
reduced  into  possession  by  the  said  Samuel  Dare  in  his  life  time, 
survives  to  the  said  Mary  A.  Dare. 

The  cause  came  on  for  hearing  upon  the  bill  and  answei ;  no 
replication  having  been  filed,  nor  any  evidence  taken  by  either 
party. 

JefferSf  for  complainants. 

Macculloch  and  /.  //  Williamson^  for  defendants.  Cases 
cited  for  the  defendants :  Elmer^s  Dig.  58,  5.  32 ;  I  Roper  on 
Hush,  and  Wife,  201,204,209  ;  Blount  v.  Bcstland,  5  Vesey, 
515;  Wildmanv.  Wildman,  9  Vesey,  174;  Nash  v.  Nashj 
2  Maddock's  Rep.  133,  411 ;  3  Levinz,  403;  2  Maule  and 
Set.  393;  2  KenVs  Com.  136;  Schuyler  v.  Hoyle^  5  Johns. 
Chan.  R.  196. 

The  Chancellor.  This  case  is  brought  to  a  hearing  on 
bill  and  answer ;  and  upon  the  ordinary  rule  of  the  court,  as 
well  as  by  statute  in  this  state,  the  answer  is  to  be  taken  as  true. 
Thb  leaves  us  in  no  doubt  as  to  the  facts  of  the  case,  for  they 
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Slated  by  the  defendants  in  a  very  plain  and  explicit  manner. 
The  bill  charges,  that  Benjamin  Alien,  by  his  will,  bequeatlied 
to  his  daughter  Mar}",  one  of  the  defendants,  and  who  was  at 
the  time  married  to  Samuel  Dare,  a  considerable  legacy,  and 
the  amount  of  which  legacy  is  now  claimed  by  the  representa- 
tives of  that  husband  as  belonging  to  his  estate.     The  bill  does 
Dot  allege  that  any  change  ever  took  place  in  the  life  time  of  the 
husband  in  the  character  of  the  demand,  by  giving  new  securi- 
ties, or  entering  into  any  fresh  obligations,  but  proceeds  upon  the 
fact  (hat  the  executors  of  Benjamin  Allen  had  paid  the  husband 
a  part  of  the  money,  and  repeatedly  promised  to  pay  him  the 
residue ;  and  that,  as  the  legacy  accrued  to  the  wife  during  her 
coverture,  her  husband  became  entitled  to  it  in  his  own  right, 
without  reducing  it  into  possession.     The  answer  is  joint  and 
several,  by  Benjamin  Allen,  the  surviving  executor  of  the  testa- 
tor, and  Mary  A.  Dare,  the  widow,  and  it  places  the  facts  in  a 
very  ditferent  light  from  the  complainants'  bill.     After  admitting 
the  legacy  bequeathed  to  Mrs.  Dare,  and  the  amount  still  due  on 
that  account  in  the  hands  of  the  executor  of  Benjamin  Alien, 
Mary  A.  Dare,  the  widow,  answering  for  heisclf,  says,  that  her 
husband,  being  a  man  of  large  estate  and  in  prosperous  business, 
told  her  that  he  had  no  need  of  the  legacy  given  her  by  her  fa- 
ther's will,  and   that  he  would  not  accept  or  receive  it,  but  it 
might  remain  in  the  hands  of  her  brother,  the  executor  of  her 
father,  for  her  sole  and  separate  use ;  and  that  she  accordingly 
let  the  money  remain  in  the  executor's  hands,  and  received  for 
her  own  use  the  interest  on  it  from  year  to  year,  wiih  her  hus- 
band's knowledge  and  consent,  and  always  appropriated  it  to 
such  uses  as  she  pleased,  without  being  contiolled  by  her  hus- 
band.    And  the  surviving  executor,  answering  for  himself,  says, 
that  the  principal  of  the  legacy  still  remains  in  his  hands;  that 
he  paid  the  interest  annually  to  Mary  A.  Dare  during  hor  hus- 
band's life  time,  down  to  the  year  1837,  from  which  time  the  in- 
terest remains  unpaid.    That  he  was  informed  that  Samuel  Dare 
dechned   having  any  thing  to  do  with  the  legacy.     He  denies 
that  he  paid  to  Samuel  Dare  in  his  life  time  any  portion  of 


420  CASES  IN  CHANCERY, 

[Adm'n  of  Dare  ▼.  Ez'n  of  All«ii.] 

tlie  said  legacy,  or  ever  promised  so  to  do,  or  that  the  said  Sam- 
uel Dare  demanded  it,  or  any  part  of  it,  from  him  ;  and  he  fur* 
thcr  denies  that  there  ever  was  any  conversation  between  him 
and  Samuel  Dare  respecting  the  said  legacy. 

Taking  this  answer  to  he  true,  all  pretence  of  any  act  on  the 
part  of  tlie  husband  towards  obtaining  possession  of  the  debt,  is 
done  away.  So  far  from  being  paid  a  part  and  pronnised  the 
residue,  it  does  not  appear  that  one  word  ever  passed  between 
him  and  the  executor  respecting  it.  I  suppose,  to  a  man  in  his 
circumstances,  the  bequest  to  his  wife,  which  amounted  to  twelve 
or  thirteen  hundred  dollars  only,  was  a  matter  of  no  moment; 
or,  as  I  am  more  willing  to  believe,  he  might  have  felt  a  just 
pride  not  to  interfere  with  his  wife's  patrimony. 

The  case  is  brought,  then,  to  the  single  question,  whether 
there  was  any  necessity  for  the  husband  to  reduce  this  debt  into 
possession  during  his  life,  to  enable  his  representatives  after  his 
decease  to  claim  it?  No  principle  is  beUer  settled,  than  that  the 
choses  in  action  of  the  wife,  not  reduced  into  poss^ion  by  the 
husband,  survive  to  her.  Embarrassment  sometimes  arises  from 
not  distinguishing  between  the  different  kinds  of  personal  proper- 
ty to  which  a  wife  itiay  become  entitled.  Personal  chattels,  such 
as  household  goods  and  things  moveable,  vest  in  the  husband 
absolutely  at  the  mairiage,  without  the  intervention  of  any  court 
or  any  act  on  his  part  to  establish  his  claim  to  it.  But  to  her 
choses  in  action,  such  as  debts  due  her  by  note,  or  bond,  or  lega- 
cy, &;c.,  he  has  only  a  qualified  interest,  and  if  he  fail  during  his 
life  to  assert  and  maintain  that  right,  by  reducing  them  into  pos- 
session, if  the  husband  die  first  they  belong  to  the  wife  by  sur- 
vivorship. Nor  is  there  any  difference  in  this  principle  whether 
the  choses  in  action  belong  to  the  wife  at  the  time  of  the  mar- 
riage, or  accrue  during  coverture.  A  distinction  of  this  kind  has, 
I  find,  been  stated  by  counsel  in  arguments  and  in  some  elemen- 
tary treatises,  but  the  adjudged  cases  make  no  difference,  and  in 
several  of  the  most  important  cases  the  property  actually  came 
to  the  wife  during  the  marriage.  The  only  difference  is  io  the 
proper  parties  to  a  suit  for  recovering  these  demands  in  the  life 
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lime  of  the  husband  ;  for  those  rights  accruing  to  the  wife  before 
marriage,  it  would  seem  proper  that  the  wife  should  be  joined  in 
the  suit  with  her  husband  ;  but  in  those  accruing  during  mar- 
riage, she  may  or  may  noi  be  joined,  at  pleasure.     The  case  of 
Blount  V.  Bestlandj  cited  from  5  Vesey,  515,  is  one  of  a  legacy 
made  to  a  married   woman.     The  only  question  made   was, 
whether  under  the  circumstances  the  acts  of  the  husband  might 
not  be  considered  as  sufficient  to  perfect  hitf  right  in  the  property, 
but  it  w*a8  adjudged  otherwise,  and  the  widow  was  held  to  be 
entitled.     So  also  in  the  case  of  Wildman  v.  Wildmarij  9  Fc- 
sey,  174,  the  right  accrued  during  coverture,  and  the  question 
was,  whether  the  husband  had  consummated  his  claim  in  his  life 
time ;  and  the  court,  l)eing  of  opinion  that  he  had  done  no  act 
ceducing  it  into  possession,  decided  in  favor  of  the  widow.     In 
Schuyler  v.  Hoyle  and  wife^  5  John,  Chan,  R,  196,  this  wliole 
subject  is  carefully  examined,  and  the  cases  reviewed.     The    / 
principle  here  asserted  is  fully  sustained,  and  it  is  shown  that  it  j 
makes  no  difference  whether  the  wife's  interest  vests  before  or  ' 
after  coverture.   See  also  2  Maddock^s  Rep.  133,  2  Maule  and  • 
Selw.  393,  9  Vesey,  87. 

Nor  can  the  complainants  derive  any  advantage  from  the  ad- 
mitted fact,  that  Mary  A.  Dare  has  received  dower  in  the  lands 
of  her  husband,  and  will  receive  a  very  handsome  share  of  his 
personal  estate.  No  such  considerations  can  at  all  vary  her 
rights  in  the  property  in  dispute  here.  Had  this  husband,  before 
marriage,  made  a  settlement  on  his  wife  in  consideration  of  her 
fortune,  he  would  be  consideted  in  equity  as  the  purchaser  of  her 
fortune,  and  her  choses  in  action  would  have  belonged  to  her 
husband's  representatives  without  being  reduced  into  possession  ; 
but  this  rule  has  no  application  to  property  which  a  wife  may  de- 
rive from  her  husband  at  his  death. 

As,  therefore,  Samuel  Dare  in  his  life  time  took  no  steps  to 
reduce  into  possession  the*property  in  dispute  here,  it  survived  to 
his  widow,  Mary  A.  Dare,  and  the  complainants  have  failed  to 
make  out  a  case  entitling  them  to  a  decree  of  the  court  in  their 
favor.     The  bill  must  be  dismissed,  with  costs. 
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John  Ross  and  others  v.  The  Elizabeth-Town  and  Som- 

ERviLLE  Railroad  Company. 

Where  the  charter  of  a  railroad  company  authorizes  the  construction  of  the 
road,  but  provides  that  **  payment  or  tender  of  payment  of  all  domai^es  for 
the  occupancy  of  lands  through  which  the  road  may  be  laid  out,  shall  be 
made  before  the  company  shull  enter  upon  or  break  ground  in  the  premises, 
except  for  the  purpose  of  surveying  and  laying  out  the  road,  unless  the  con. 
sent  of  the  owner  or  owners  of  such  lands  be  first  had  and  obtained  ;**  if  the 
company  enter  upon  any  land  in  violation  of  such  provision,  for  the  purpose 
of  constructing  their  road,  without  payment  or  tender  of  damages,  and  with- 
out  the  consent  of  the  owner,  it  aiTords  a  clear  case  for  the  interference  of  a 
court  of  equity  by  injunction. 

In  such  cases  it  is  proper  to  require  notice  of  application  for  the  injanction  to 
be  given,  wherever  it  can  bo  done  and  save  the  complainant  from  iht  injury 
which  he  seeks  to  avert. 

The  operations  of  a  company  in  the  construction  of  a  great  work  of  pnUie 
convenience,  should  not  bo  suddenly  arrested  without  notice,  unless  io  a  case 
of  urgent  and  pressing  necessity ;  yet,  where  the  complainants  cannot  be 
otherwise  secured  in  their  rights,  an  ex  parte  order  for  an  inmnction  will  be 
granted. 

Under  the  charter  of  the  Elizabeth.Town  and  Somerville  railroad  company, 
before  the  company  can  take  the  land  for  the  construction  of  their  road,  the 
•claims  of  all  persons  having  rights  in  the  land  are  clearly  to  be  satisfied,  as 
well  those  who  have  the  residuary  interest  as  those  having  the  present  estate. 

The  court  will  refuse  its  aid,  not  merely  to  a  party  who  fraudulently  misrepre. 
sents  his  title,  but  also  to  one  who  remains  silent  when  duty,  candor  and  (air 
dealing  require  him  to  speak  out. 

Injunction  bill,  filed  May  Isl,  1841,  by  the  chiltJren  and 
lieirs  at  law  of  John  Ross,  late  of  the  county  of  Somerset,  de- 
ceased, states,  that  the  said  John  Ross,  before  and  at  the  time 
of  his  death,  was  seized  in  fee  simple  and  possessed  of  a  large 
tract  of  land,  situate  in  the  township  of  Bridgcwater,  in  the 
^county  of  Somerset,  and  being  so  seized  and  possessed  (hereof, 
made  and  executed  his  last  will  and  testament  in  due  form  of 
law  to  pass  real  estate,  bearing  dale  I  he  2Gth  day  of  January, 
1808 ;  and  thereby,  among  other  things,  after  providing  for  the 
j)ayn)ent  of  his  debts,  gave  one  third  of  the  residue  of  his  estate 
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(o  his  widow,  Martha  Ross,  during  her  widowhood ;  and  to  his 
sons,  John,  Joscpli,  Peter,  James  and  William,  lie  gave  each  two 
shares  ;  and  to  his  three  daughters,  Sarah,  Martha  and  Esther, 
he  gave  each  one  share  of  all  the  residue  of  his  estafe,  after  the 
payment  of  his  debts ;  and  in  case  of  the  death  of  either  of  his 
children  before  attaining  the  age  of  t\^ntyone  }cars,  he  gave 
his  or  her  share  so  dying  to  the  survivors.  The  will  further  di- 
rects, that  the  Ci^tate  should  not  be  dividftl  until  the  youngest 
cliiki  attained  the  age  of  twenty  one  years.  That  the  testator 
died  in  the  year  ISOS,  leaving  the  said  will  in  full  force,  in  no 
wise  altered  or  revoked,  and  leaving  him  surviving  eight  chil- 
dren, the  devi&ecs  named  in  his  will,  viz.,  Sarah,  who  hath  since 
intermarried  with  Jeremiah  Parsells,  John  Ross,  Alartlm  Ross, 
who  married  Isaac  Staats  and  afterwards  died,  leaving  one 
daughter,  Margaret,  who  intermarried  with  Reuben  Freeman, 
Esther  Ross,  who  hath  since  intermarried  with  David  R.  Run- 
yan,  and  Joseph  Ross,  Peter  Ross,  James  Ross  and  William 
Ross.  Thjjt  on  the  28th  day  of  March,  1808,  the  executors 
named  in  the  said  will  duly  proved  the  same,  and  took  upon 
themselves  the  burthen  of  the  execution  thereof,  and  the  said 
will  w*as  duly  recorded  in  the  surrogate's  odicc  of  the  said  county 
of  Somerset.  That  after  the  decease  of  the  testator,  bis  widow, 
the  said  Martha  Ross,  with  the  assent  of  the  devisees  named  in 
the  will,  remained  in  the  possession  and  enjoyment  of  the  de- 
vised premises,  from  the  death  of  the  testator  until  the  year  1828, 
when  the  devisees,  by  deed  of  assignment  dated  the  2d  day  of 
April,  1828,  assigned  and  set  off  to  the  said  widow,  Martha  Ross, 
as  and  for  her  dower  in  the  real  estate  of  the  said  John  Ross, 
deceased,  two  certain  lots  of  land,  with  the  appurtenances  in  the 
said  deed  particularly  described,  to  hold  to  the  said  Martha  Ross 
during  her  natural  life.  That  from  the  date  of  the  said  assign- 
ment, the  said  Martha  Ross  hath  remained  in  possession  of  the 
premises  conveyed  by  the  said  assignment,  and  hath  received 
the  rents,  issues  and  profits  thereof.  That  on  the  29th  day  of 
May,  1829,  James  Ross,  one  of  the  children  and  devisees  of  the 
said  John  Boos,  deceased,  together  with  bin  wife,  by  deed  of  re- 


424  CASES  IN  CHANCEllY, 

[Ross  et  al.  ▼.  Eliz.Town  and  Somcnrille  Railroad  Co.] 

lease  bearing  dale  on  the  day  and  year  last  aforesaid,  for  the 
consideration  of  three  hundred  and  sixty  dollars,  released  to  his 
brothers,  John,  Joseph  and  William,  three  others  of  the  devisees 
in  the  said  will  named,  all  his  estate  and  interest  in  the  premises 
so  as  aforesaid  assigned  to  the  said  Martha  Ross,  for  her  dower  in 
the  real  estate  of  the  said  testator ;  which  said  release  was  duly 
acknowledged,  and  on  the  30th  day  of  May,  1829,  was  recorded 
In  the  clerk's  office  of*the  said  county  of  Somerset. 

That  on  the  9th  day  of  February,  1831,  the  council  and  gene- 
ral assembly  of  the  state  of  New-Jersey,  passed  an  act,  entitled, 
"An  act  to  incorporate  the  Elizabeth-Town  and  Somerville  rail- 
road company;''  by  the  sixth  section  of  which  said  act  it  is  enact- 
ed, that  the  president  and  directors  of  the  said  company  be,  and 
they  are  hereby  authorized  and  invested  with  all  the  rights  and 
powers  necessary  and  expedient  to  survey,  lay  out  and  construct 
a  railroad  or  lateral  roads,  from  one  or  niore  suitable  place  or 
places  in  the  village  of  Somerville,  to  one  or  more  place  or  places 
in  Elizabeth-Town,  passing  as  near  as  practicaf^le  throagh 
Bound-Brook,  Plainfield,  Scotch  Plains  and  Westfield,  not  ex- 
ceeding sixty-six  feet  wide,  with  as  many  sets  of  tracks  and  raih 
as  they  may  deem  necessary  ;  and  it  shall  be  lawful  for  the  sajd 
president  and  directors,  their  agents,  engineers,  superintendents, 
or  others  in  their  employ,  to  enter  at  all  times  upon  all  lands  or 
water,  for  the  purpose  of  exploring,  surveying,  levelling  or  lay- 
ing out  the  route  or  routes  of  such  railroad  or  lateral  roads,  and 
of  locating  the  same,  and  to  do  and  erect  all  necessary  works, 
buildings  and  appendages  thereof,  doing  no  unnecessary  injury 
to  private  or  other  property :  and  when  the  route  or  routes  of 
such  road  or  lateral  roads  shall  have  been  determined  upon,  and 
a  survey  of  such  route  or  routes  deposited  in  the  office  of  the 
secretary  of  state,  then  it  shall  be  lawful  for  the  said  company, 
by  its  officers,  agents,  engineers,  superintendents,  coDtractore, 
workmen  and  other  persons  in  their  employ,  to  ent^  upon,  take 
possession  of,  hold,  have,  use,  occupy  and  excavate  any  such  lands, 
and  to  erect  embankments,  bridges,  ferries,  and  all  other  works 
necessary  to  lay  rails,  and  to  do  all  other  things  which  shall  be 
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Bailable  6r  necessary  for  the  completion  or  repairs  of  the  said  road 
or  roads,  subject  to  such  compensation  as  is  herein  alter  provided : 
Provided  always,  that  the  payment,  or  tender  of  the  payment,  of 
all  damages  for  the  occupancy  of  lands  through  which  the  said 
railroad  or  railroads  may  be  laid  out,  be  made  before  the  said 
company,  or  any  per^ion  under  their  direction  or  employ,  shall 
enter  upon  or  break  ground  in  the  premises,  except  for  the  pur- 
pose of  surveying  and  laying  out  said  road  or  roads,  unless  the 
consent  of  the  owner  or  owners  of  such  lands  be  first  had  and 
obtained. 

And  by  the  seventh  section  of  the  said  act  it  is  further  enacted, 
thai  when  the  said  company  or  its  agents  cannot  agree  with  the 
owner  or  owners  of  such  required  lands  or  materials  for  the  use 
or  purchase  thereof,  or  when,  by  reason  of  the  legal  incapacity 
or  absence  of  such  owner  or  owners,  no  such  agreement  can  be 
made,  a  particular  description  of  the  land  or  materials  so  requir- 
ed for  the  use  of  the  said  company,  in  the  construction  of  the 
said  road,  shall  be  given  in  writing,  under  the  oath  or  affirma- 
iioD  of  some  engineer  or  proper  agent  of  the  company,  and  also 
the  name  or  names  of  the  occupant  or  occupants,  if  any  there 
be,  and  of  the  owner  or  owners,  if  known,  and  their  residence, 
if  the  same  can  be  ascertained,  to  one  of  the  justices  of  the  su- 
preme court  of  this  state,  who  shall  cause  the  said  company  to 
give  notice  thereof  to  the  persons  interested,  if  known  and  in  this 
state,  or  if  unknown  or  out  of  this  state,  to  make  publication 
thereof,  as  he  shall  direct,  for  any  term  not  less  than  twenty 
days,  and  to  assign  a  particular  time  and  place  for  the  appoint- 
ment of  the  commissioners  herein  after  named,  at  which  time, 
upon  satisfactory  evidence  to  him  of  the  service  or  publication  of 
such  notice  aforesaid,  he  shall  appoint,  under  bis  hand  and  seal, 
three  disinterested,  impartial  and  judicious  freeholders,  not  resi- 
dent in  the  county  in  which  the  lands  or  materials  in  controversy 
lie,  or  the  owners  reside,  commi^^sioners  to  examine  and  appraise 
the  said  laud  or  materials,  and  to  assess  the  damages,  upon  such 
notice  to  be  given  to  the  persons  interested,  as  shall  be  directed 

by  the  justice  making  such  appointment,  to  be  expressed  therein, 
65 
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not  less  lima  twenty  days :  And  it  shall  be  the  duty  of  the  said 
commissioners,  having  first  taken  and  subscribed  an  oath  or 
affirmation  before  some  person  duly  authorized  to  administer  an 
oath,  faithfully  and  im|)artially  to  examine  the  matter  in  question, 
And  to  make  a  true  report,  according  to  the  best  of  their  skill 
and  understanding,  to  meet  at  the  time  and  place  appointed,  and 
proceed  to  view  and  examine  the  said  lands  or  materials,  and  to 
make  a  just  and  e(]uitable  estimate  or  appraisement  of  the  value 
of  the  same,  and  assessment  of  damages,  and  shall  be  paid  by 
the  company  for  such  lands  or  materials,  and  damages  afiKesaki; 
which  report  shall  be  made  in  writing,  under  the  hands  and  seals 
of  the  said  commissioners,  or  any  two  of  them,  and  filed  within 
ten  days  thereafter,  together  with  the  aforesaid  description  of  the 
land  or  materials,  and  the  appointment,  and  oaths  or  affirma- 
tions aforesaid,  in  the  clerk's  office  of  tlie  county  in  which  the 
lauds  or  nuiterials  are  situate,  to  remain  of  record  therein ;  which 
report,  or  a  copy  thereof  certified  by  the  clerk  of  said  county, 
shall  at  all  times  be  considered  as  plenary  evklence  of  the  right 
of  the  said  company  to  have,  hold,  use,  occupy  possess  and  en- 
joy the  said  land  or  materials,  or  of  the  said  owner  or  owners  to 
recover  the  amount  of  said  vahiation,  with  interest  and  costs,  in 
an  action  of  debt,  in  any  court  of  competent  jurisdiction,  in  a 
suit  to  be  instituted  against  the  company,  if  they  shall  neglect  or 
refuse  to  pay  the  same  for  twenty  days  after  demand  made  of 
their  treasurer,  and  shall,  from  time  to  time,  constitute  a  lien 
upon  the  property  of  the  company,  in  the  nature  of  a  mortgage ; 
and  the  said  justice  of  the  supreme  court  shall,  on  application  of 
either  party,  and  on  reasonable  notice  to  the  others,  tax  and  al- 
low such  costs,  fees  and  expenses,  to  the  justice  of  the  supreme 
court,  commissioners,  clerks  and  other  persons  performing  any  of 
the  duties  prescribed  in  this  section  of  this  act,  as  they  or  he 
shall  think  equitable  and  right,  and  to  order  and  direct  by 
whom  the  same  shall  be  paid,  under  the  circumstances  of  the 
case. 

The  bill  further  states,  that  the  Elizabeth-Town  and  Somer- 
Tflhs  railroad  company  have  {iroceeded  to  construct  a  railroad 
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from  Elizabetb-Town  to  Bound -Brook,  and  are  now  engaged  m 
an  eflbrt  and  attempt  to  extend  the  same  beyond  Bound-Brook 
to  Somervilie.  That  they  have  not  only  entered  upon  the  said 
tract  of  land  devised  to  the  children  of  the  said  John  Ross,  and 
assigned  to  the  said  Martha  Ross  for  her  hfe,  (and  which  in  the 
bill  of  complaint  is  particularly  described,)  for  the  purposes  of  ex- 
ploring, surveying,  leveiUng  and  laying  out  the  route  of  the  said 
railroad  and  of  locating  the  same,  but  under  pretence  of  consid- 
ering the  aaii  Martha  Ross  as  the  owner  of  said  lands,  on  the 
30th  day  of  November,  1840,  the  said  company  applied  to  Joseph 
C.  Hornblower,  chief  justice  of  the  state  of  New-Jersey,  as  the 
<x>mplainants  have  since  undeistood,  fot  the  appointment  of  com- 
missioners to  examine  and  appraise  the  said  lands,  or  so  much 
thereof  as  the  said  company  may  require  for  tiie  construction  of 
their  road,  and  that  upon  such  application  the  following  was  al- 
leged to  be  a  particular  description  of  the  lands  thereby  declared 
to  be  owned  and  possessed  by  the  widow  Martha  Ross,  of  the 
township  of  Bridgewater,  in  the  county  of  Somerset,  where  the 
said  lands  are  situate  required  for  the  use  of  the  said  company, 
for  the  construction  of  their  said  railroad,  over  the  lands  of  the 
said  Martha  Ross,  who  now  occupies  the  same,  and  for  which 
the  company  cannot  agree  with  the  said  Martha  Ross  for  the  pur- 
chase thereof,  to  wit :  [description  by  metes  and  bounds.]  That 
it  appears  by  reference  to  said  proceedings,  that  the  30th  day  of 
December  then  next,  was  assigned  by  the  chief  justice  for  the 
appointment  of  commissioners  to  examine  and  appraise  said 
lands  so  required  and  to  assess  the  damages,  and  the  said  com- 
pany were  by  the  order  of  the  said  chief  justice  directed  to  give 
notice  thereof  in  writing  to  the  said  Martha  Ross,  and  such  no- 
tice was  accordingly  given,  and  such  commissioners  were  ap- 
pointed, and  authorized  by  such  appointment  to -examine  and 
appraise  the  lands  so  required  as  aforesaid,  and  to  assess  the  dam- 
ages to  be  paid  by  the  company  therefor,  upon  notice  to  be  given 
to  the  said  Martha  Ross.  And  the  said  commissioners,  upon  proof 
being  made  of  the  service  of  notice  upon  the  said  Martlia  Ross 
only  of  the  time  of  maluog  such  ejLamination^  appraisement  bqiI 
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assessment,  did,  on  the  24ih  day  of  February,  1841,  report  that 
the  sum  of  thirteen  hundred  dollars  should  be  paid  by  said  com- 
pany for  the  said  lands  and  damages,  and  that  a  receipt  of  the 
■aid  Martha  Roes  for  the  said  sum  of  thirteen  hundred  dollars  is 
endorsed  upon  the  said  proceedings.    That  no  notice  having  been 
given  to  the  complainants,  or  either  of  them,  of  the  institntioa 
and  prosecution  of  tlie  proceedings  aforesaid,  the  same,  with  the 
appraisement  and  estimate  of  damagss,  could  have  been  intended 
to  apply  only  to  the  life  estate  of  the  ^aid  Martha  Ross.     That 
express  notice  was  given  by  the  said  Martha  Ross  to  the  ageoti 
and  officers  of  tlic  Elizabeth-Town  and  Somerville  railroad  com- 
pany, before  the  institution  of  the  said  proceedings,  that  she  bad 
only  a  life  estate  in  the  premises,  and  that  the  fee  was  in  her 
children  ;  that  no  notice  was  given  to  the  complainants,  or  either 
of  them,  in  conformity  with  the  provisions  of  the  said  act,  of  the 
application  to  the  chief  justice  for  the  appointnient  of  commis- 
sioners ;  and  that  some  of  the  complainants,  for  themselves  and 
on  the  behalf  of  the  others,  protested  before  the  said  commission- 
ers, against  their  proceeding  to  make  any  valuation  or  assessment 
in  the  premises  ;  and  that  the  said  commissioners  were  informed 
by  one  of  the  complainants,  that  the  said  Martha  Ross  was  not 
the  owner  in  fee  of  the  said  premises.     That  the  injury  which 
will  be  sustained  by  the  said  piemises  by  reason  of  the  construc- 
tion of  the  railroad,  will  be  great,  permanent  and  irreparable; 
that  the  house  will  be  rendered  untenantable,  that  all  commuoi- 
cation  between  the  house  and  the  other  part  of  t  e  premises  will 
be  intercepted  by  the  depth  of  the  cut  and  excavation,  that  the 
facilities  for  entering  the  barn  and  stable  will  l>c  destroyed,  and 
that  the  buildings  will  be  constantly  exposed  to  the  danger  of 
being  burnt  by  fire  from  passing  locomotive  engines  ;  and  that  it 
has  been  generally  re|)orted  and  believed  that  the  defendanU  are 
insolvent  and  unable  to  respond  in  damages.     The  bill  prays 
that  an  injunction  may  issue  to  restrain  the  defendants  from  re- 
moving fences  or  buildings,  breaking  ground,  or  making  any 
excavation  upon  the  premises  for  the  purpose  of  constructiDg 
their  railroad. 
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Upon  filing  the  bill  an  injunction  was  allowed  by  one  of  the 
masters  of  the  court. 

On  the  8tb  day  of  May,  1841,  on  the  application  of  the  de- 
fendants, an  order  was  made  requiring  the  complainants  to  show 
cause,  on  the  21st  day  of  May  instant,  why  the  injunction  should 
not  be  dissolved,  and  that  both  parties  should  be  at  liberty  to 
take  affidavits  to  be  used  on  the  hearing.  In  pursuance  of  the 
rule,  affidavits  were  taken  by  both  parties,  and  the  hearing  hav- 
ing been  postponed  by  consent,  on  the  14th  of  June  the  defend- 
ants filed  their  answer. 

The  answer  admits  that  John  Ross  died  seissed  of  the  premises, 
having  duly  executed  his  will  to  pass  real  estate,  and  that  he 
died  about  the  year  1808,  leaving  him  surviving  his  widow  and 
eight  children,  us  set  forth  in  the  complainants'  bill ;  that  the 
widow  was  in  possession  at  and  afler  the  death  of  her  husband, 
and  has  ever  since  continued  in  possession.     States  that  on  the 
9th  day  of  February,  1831,  the  council  and  general  assembly  of 
Uie  slate  of  New-Jersey  passed  an  act,  incorporating  the  Eliza- 
beth-Town and  Somerville  railroad  company,  and  that  the  said 
company  have  at  very  great  expense  constructed  and  put  in  ope- 
ration the  railroad  from  Elizabeth- Town  to  Bound-Brook,  a  dis- 
tance of  twenty  miles  and  a  half,  and  that  in  order  to  finish  the 
road  from  Bound-Biook  to  Somerville,  as  the  defendants  are  by 
their  charter  enjoined  to  do,  they  by  their  agents  called  on  Mar- 
tha Ross,  who  was  in  possession  of  the  premises,  the  road  hav- 
ing previously  been  located  and  staked  out  through  the  same,  to 
whom  the  said  Martha  Ross  staled  that  she  was  the  sole  owner 
of  the  said  premises,  and  entitled  to  receive  compensation  for  the 
.land  and  damages ;  that  John  Ross,  one  of  the  complainants, 
and  who  acts  as  the  agent  of  the  others,  expressly  stated  that 
the  premises  belonged  to  his  mother ;  that  it  was  well  known  to 
the  complainants,  before  the  application  to  the  chief  justice  for 
the  appointment  of  commissioners,  that  the  road  would  cross  the 
premises  iu  possession  of  the  said   Martha  Ross;  that  before 
making  said  application,  the  company  endeavored  to  make  an 
agreement  with  the  said  Martha  Ross  for  the  said  land  and  dam- 
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ages,  and  for  this  purpose  two  officers  of  the  company  called 
upon  her,  and  in  the  presence  of  two  of  her  children,  the  com- 
plainants John  and  William  Boss,  and  with  their  knowledge,  en- 
deavored to  agree  with  her  for  the  same ;  and  that  John  Rosb, 
one  of  the  complainants,  then  represented  that  the  land  was  his 
mother's,  and  manifested  much  anxiety  that  the  amount  to  be 
paid  to  her  by  the  company  should  be  amicably  agreed  upoo; 
that  all  the  complainants  well  knew  that  the  company  were  en- 
deavoring to  agree  with  the  said  Martha  Ross  for  the  said  land 
and  damages,  without  informing  the  company,  or  in  any  waj 
intimating  to  them,  or  to  their  agents,  that  they  had  aoy  right 
in  the  premises.  Admits  that  the  company  are  engaged  in  the 
constLuction  of  the  road,  and  that  it  is  located,  as  set  forth  in  the 
bill  of  complaint  j  and  that  the  defendants  are  about  to  enter  for 
the  purpose  of  constructing  their  road,  and  that  they  made  ap- 
plication to  Joseph  C.  Hornblower,  chief  justice,  for  the  appoint- 
ment of  commissioners,  as  set  forth  in  the  bill  of  complaint. 
States  that  the  said  chief  justice  appointed  James  Parker,  Gideon 
Ross  and  William  Stites  commissioners,  who  met  upon  the  pre- 
mises on  the  24th  day  of  February,  1841 ;  that  one  of  the  com- 
plainants appeared  before  the  chief  justice  on  behalf  of  the  said 
Martha  Ross ;  that  several  of  them  appeared  before  the  commis- 
sioners, and  endeavored  to  prevail  on  them  to  allow  the  said 
Martha  Ross  a  larger  sum  for  the  land  and  damages.  That  the 
said  commissioners  awarded  to  the  said  Martha  Ross,  as  the 
owner  of  the  said  land,  thirteen  hundred  dollars  for  the  land  and 
all  damages;  and  that  the  said  sum  is  a  large  and  full  price  for 
the  fee  simple  of  the  land  taken  by  the  company  and  for  all 
damages.  That  before  the  defendants  attempted  to  enter  on  the 
land,  they  paid  to  the  said  Martha  Ross  the  said  sum  of  thirteen 
hundred  dollars,  and  took  her  receipt  for  the  same ;  that  the  said 
sum  was  paid  to  the  said  Martha  with  the  knowledge  of  several 
of  the  complainants,  and  without  any  objection  on  their  part,  or 
any  claim  of  right  by  them  in  the  premises.  That  the  defend- 
ants had  no  knowledge  of  any  person  having  any  interest  in  the 
said  premises  except  the  said  Martha  Ross,  and  that  they  were 
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led  to  the  belief  that  she  was  the  sole  owner  by  the  representa- 
tions of  some  of  the  complainants,  and  that  no  notice  to  the  con- 
trary was  at  any  time  given  by  the  complainants  or  any  of  them. 
Denies  that  either  of  the  complainants  protested  before  the  com- 
missioners against  any  proceeding  towards  a  valuation,  appraise- 
ment or  assessment,  but  admits  that  one  of  the  complainants 
objected,  without  stating  his  reasons  for  so  doing.  Denies  that 
the  commissioners  were  informed  by  either  of  the  complainants 
that  the  premises  did  not  belong  to  the  said  Martha  Ross.  Denies 
that  the  injury  to  the  premises  will  be  great  or  irreparable,  and 
also  that  the  defendants  are  insolvent,  or  unable  to  respond  in 
damages.  The  answer,  as  well  as  the  bill,  was  accompanied  by 
numerous  affidavits,  verifying  the  facts  therein  stated. 

The  cause  came  to  hearing  on  the  28th  of  June,  1841,  at  a 
special  term  held  at  Newark,  upon  the  rule  to  show  cause  why 
the  injunction  should  not  be  dissolved. 

Scott  and  H.  W.  Green^  for  complainants. 

TTiomson  and  /.  H.  Williamson^  for  defendants. 

■ 

Cases  cited  by  defendants'  counsel.  Savage  v.  Foster,  9  Mo- 
dem, 35 ;  Berrisford  v.  Milward,  2  Atfcyns,  49  ;  East  India 
Co,  V.  Vincent,  2  Ibid,  83 ;  Amot  v.  Biscoe,  1  Vesey,  sen.  95 ; 
Bening  v.  Brown,  3  Ridgway^s  Pari  Rep.  518 ;  Wendell  v. 
Van  Renselaer,  1  John,  Chan.  R.  350 ;  Higinbotham  v.  Bur- 
net, 5  Ibid,  184 ;  Storrs  v.  Baker,  6  Ibid,  166 ;  Crawford  v. 
Bertholf,  Saxton,  460 ;  17  Wendell,  151. 

The  Chancellor.  By  the  act  incorporating  the  Elizabeth- 
Town  and  Somerviile  railroad  company,  the  president  and  di- 
rectors of  the  company  are  authorized  to  lay  out  and  construct  a 
railroad  from  Elizabeth-Town  to  Somerviile,  and  by  a  supple- 
ment to  the  original  act  they  may  extend  the  road  to  the  Dela- 
ware river.  For  this  purpose,  Uberty  is  given  to  them,  their 
agents  and  others  in  their  employ,  at  all  times  to  enter  upon  any 
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lands  in  their  roule,  for  (he  purposie  of  exploring,  surveying  and 
laying  out  the  road ;  but  they  are  forbid,  in  express  terms,  frono 
proceeding  to  excavate,  to  lay  their  rails,  or  in  any  way  to  take 
permanent  possession  of  any  lands  (except  by  consent  of  the 
owners)  until  they  pay  or  make  a  tender  of  payment  to  such 
owner,  all  damages  which  such  occupancy  shall  occasion.  And 
in  cases  where  the  company  cannot  agree  with  landholders,  a 
further  provision  k  made  for  the  appointment  of  commissioners, 
by  one  of  the  justices  of  the  supreme  court,  to  assess  the  darn- 
ages.  The  complainants,  in  this  bill,  state  themselves  to  be  tbe 
devisees  in  remainder  of  John  Ross,  of  a  lot  of  land  on  the  route 
of  this  road,  of  which  their  mother,  Martha  Ross,  is  in  posses- 
sion as  tenant  for  life,  under  an  assignment  of  dower.  Tbe  will 
of  their  father  is  set  out  in  the  bill,  and  the  provisions  thereof 
are  plain  and  according  to  the  complainants'  slatemeoL  It  is 
then  charged,  that  the  defendants  have  actually  entered  upon  the 
said  lot,  and  are  proceeding  to  remove  the  fences  and  to  make 
the  necessary  excavations,  and  thus  to  commit  an  irreparable 
injury  to  their  property,  without  firat  paying  or  tendering  pay- 
ment of  danmges,  according  to  ike  provisions  of  tlieir  charter. 
Upon  this  case,  the  master  to  whom  application  was  made  grant- 
ed an  injunction,  restraining  the  defendants  from  taking  pos- 
session of  this  land  until  the  court  should  otherwise  order.  Tbe 
case  presented  by  this  bill  was  a  plain  one  for  the  interference  of 
this  court,  nor,  indeed,  has  any  thing  to  the  contrary  been  urged 
by  the  defendants  on  the  argument,  except  that  they  feel  them- 
selves aggrieved  at  being  thus  stopped  in  their  operations,  with- 
out being  notified  of  the  application  for  the  injunction.  I  agree 
that  it  is  the  dictate  of  propriety,  in  cases  like  the  present,  to  direct 
notice  of  an  application  for  an  injunction  to  be  given,  wheoever  it 
can  be  done  arid  save  the  complainant  from  the  injury  which  be 
seeks  to  avert ;  but  there  are  a  great  many  cases  continually 
arising,  where  to  take  this  course  would  defeat  the  great  end  in 
view,  that  of  preventing  an  injury.  In  this  very  case,  the  bill 
charges  that  the  company  had  actually  entered  upon  the  land, 
and  were  proceeding  to  excavate.    Had  notice  beea  given,  all 
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Che  injury  might  have  been  inflicted  before  the  day  for  hearing 
arrived.  While,  therefore,  it  is  to  be  carefully  looked  to,  that 
the  operations  of  a  company  in  the  construction  of  a  great  work 
of  public  convenience  be  not  suddenly  stopped  without  a  case 
presented  of  an  urgent  and  pressing  necessity,  yet  I  do  not  see 
how  the  master  could,  in  the  present  instance,  have  secured  the 
complainants  in  their  rights,  without  making  the  exparte  order. 
If  the  doctrine  so  strongly  urged,  that  notice  upon  every  applica- 
tion for  %n  injunction  must  be  given,  is  to  prevail,  it  would  be 
better  to  go  farther,  and  gut  an  end  to  the  whole  power  of  the 
court  IQ  granting  them  at  all.  It  is  admitted  to  be  a  delicate 
power,  which  calls  for  great  firmness  and  discretion  in  its  ezer- 
•cise ;  but  it  is  at  the  same  lime,  as  all  must  agree,  an  indispen- 
sable power  to  reside  somewhere. 

The  defendants  have  answered  this  bill,  and  have  further  ob- 
tained an  order  allowing  both  parties  to  take  affidavits,  and  the 
motion  to  dissolve  the  injunction  has  been  fully  heard  upon  the 
answer  and  affidavits.  The  case  made  by  the  defendants  may 
be  thus  shortly  stated.  Martha  Boss,  the  widow,  being  in  pos- 
session, the  company  supposed  she  alone  had  the  right  to  the 
property,  and  they  went  on  under  their  charter,  got  commission- 
ers appointed,  who  awarded  to  her  thirteen  hundred  dollars,  the 
entire  damages  to  the  property,  and  which  they  have  paid  to  her 
and  taken  her  receipt.  That  the  commissioners  have  assessed 
the  damages  under  the  belief  that  Mrs.  Ross  had  a  fee  in  the 
landS)  and  that  the  officers  and  directors  acted  under  that  im- 
pression, cannot  be  doubted,  for  they  all  so  positively  swear. 
The  company,  then,  have  gone  on  in  good  faith,  and  obtained, 
as  they  supposed,  in  legal  form,  the  right  to  lay  their  road  on 
the  land  in  question. 

It  is  not  contended  that  the  company  have  a  right  to  take  land 

for  the  road  upon  a  settlement  with  the  party  holding  the  present 

interest     Such  a  construction  would  be  opposed  to  the  intent 

and  object  of  the  provision,  which  designs  nothing  more  nor  less 

than  that  the  land  to  be  occupied  by  the  line  of  the  road  shall 

first  be  paid  for,  and  to  those  who  have  rights  in  the  same. 
66 
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Those  in  remtunder  have  therefore  as  strong,  and  in  noany  casev 
a  nnuch  stronger  claim  for  damages  than  the  present  occupant 
The  words  of  the  act  also  favor  this  construction ;  for  in  the  se- 
venth section,  upon  the  application  to  a  justice  of  the  supreme 
court  for  the  appointment  of  commissioners,  a  description  of  the 
property  is  required  to  be  given  to  such  justice,  with  "  the  oarae 
of  the  occupant  and  owner  or  oumers"  The  claims  of  all  per- 
sons having  rights  in  the  land  are  clearly  to  be  satisfied,  as  well 
those  who  have  the  reversionary  interest  as  those  having  the 
present  estate.  Nor  is  there  any  pretence  that  any  prooeediogs 
have  been  had  directly  with  the  complainants,  and  for  the  reasos 
that  the  defendants  do  not  appear  to  have  understood  bow  the 
title  to  the  property  stood,  or  that  any  other  person  than  the  wi' 
dow  had  a  claim  to  it. 

The  only  serious  question  raised  by  the  defendants,  is,  that 
these  complainants,  who  are  the  ehitdren  of  Martha  Ross,  and 
several  of  whom  have  acted  for  her  in  obtaining  damages  from 
the  company,  stood  by  and  saw  the  company  go  on  blindfold, 
itnder  a  conviction  that  their  mother  had  the  estate  in  fee,  and 
that  after  having  thus  acted  and  concealed  their  title,  they  have 
forfeited  all  claim  to  the  equitable  interference  of  the  court.  A 
number  of  cases  were  cited,  establishing  beyond  question  the 
doctrine,  not  merely  that  the  court  will  refuse  its  aid  to  a  party 
who  fraudulently  misrepresents  his  title,  but  if  he  observes  a  si- 
lence when*  duty  and  candor  and  fair  dealing  require  him  to 
speak  out.  The  case  in  2  Atkyns,  49,  was  of  this  character. 
There  the  mortgagee  stood  by  and  saw  the  lands  agreed  to  be 
settled  by  the  mortgagor  to  secure  the  terms  of  a  marriage  con- 
tract, and  fraudulently  concealed  his  mortgage :  it  was  held  that 
the  land  should  be  held  against  the  mortgagee  and  his  heirs.  So 
m.  2  Atkj/ns  83,  where  a  person  having  title  to  land  suf- 
fered another  to  go  on  and  erect  buildings  upon  it  under  a  mis- 
take, without  informing  him  of  his  error,  and  when  he  knew  he 
was  doing  so  under  a  mistake,  it  was  decided  that  the  land  should 
be  held  without  disturbance  from  this  title.  The  doctrine  is  fairly 
abated,  and  the  cases  referred  to^  in  1  John.  Chan.  364.    The 
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•chancellor,  in  that  case,  says,  "  There  is  no  priociple  better  es* 
iablished  in  this  court,  nor  one  founded  on  more  solid  considera- 
iioos  of  equity  and  public  utility,  than  that  which  declares,  that 
if  one  man  knowingly,  though  he  does  it  passively  by  looking 
on,  suffers  another  to  purchase  and  expend  money  on  land,  an- 
der  an  erroneous  opinion  of  title,  without  making  known  bis 
claim,  he  shall  not  afterwards  be  permitted  to  exercise  his  legal 
right  against  such  person.     It  would  be  an  act  of  fraud  and  in- 
justice, and  his  conscience  is  bound  by -ibis  equitable  estoppel" 
In  I  Siory^s  Equity^  379,  the  same  principle  is  recognized,  and 
it  is  said  to  proceed  on  the  ground  of  its  being  a  constructive 
fraud.    There  is  something  in  this  doctrine  'wfaicb  must  meet  the 
approbation  of  every  intelligent  man,  and  its  application  to  the 
case  before  us  is  striking.    If,  therefore,  these  complainants  have 
stood  by,  concealing  their  title,  and  have  seen  the  defendants 
taking  steps  to  ascertain  the  damages  to  be -paid  their -mother, 
ander  a  mistaken  idea  that  she  was  the  sole  owner,  and  have 
not  undeceived  there,  even  though  they  may  never  have  been 
inquired  of  respecting  it ;  they  cannot,  under  the  authority  of  the 
cases  refer<red  to,  and  should  not,  have  the  aid  of  this  court  now 
to  enfoi^:e  a  further  payment  to  them,  or  to  embarrass  the  pro- 
gress of  the  company.     This  being  the  true  principle  which 
must  govern  this  case,  the  decision  must  turn  entirely  upon  the 
state  of  the  facts.     Did  the  complainants  conceal  their  title  from 
the  defendants,  or  not  ? 

On  the  part  of  the  defendants,  as  well  by  the  answer  as  by 
the  affidavits  of  the  officers  and  directors,  it  is  manifest  that  the 
company  have  acted  under  a  total  misapprehension  as  to  the 
true  state  of  things  respecting  this  laud.  They  supposed  Martha 
Ross  was  the  owner  in  fee,  and  accordingly  treated  with  'her  in 
that  right.  The  commissioners  certainly  made  their  award  un- 
der that  idea,  and  the  complainants,  or  some  of  them,  acted  as 
the  agent  of  their  mother,  and  advised  in  all  her  proceedings. 
The  affidavits  of  thooe  who  acted  on  the  part  of  the  company, 
are  explicit  that  they  acted  throughout  under  this  mistake,  and 
they  jdeny  having  received  any  information  to  the  contrary.    If 
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•ihe  evidence  stopped  here,  there  could  be  no  hesitation  in  putting 
an  end  to  this  injunction ;  but  we  aie  to  look  to  the  affidavit! 
presented  on  the  other  side,  and  I  must  say,  if  those  affidavits 
are  correct,  there  has  been  the  most  unaccountable  blindness  on 
the  part  of  the  managers  of  this  company  that  I  have  ever  wit- 
nessed. They  must  have  shut  their  eyes  fatally  to  their  own 
interest,  or  they  surely  would  never  have  gone  against  know- 
ledge to  their  own  injury.  I  can  reconcile  the  affidavits  on  the 
part  of  the  complainants,  with  the  course  of  the  defendants,  io 
no  other  way  than  by  supposing,  if  the  information  was  ever 
communicated  to  them,  it  passed  from  their  memory.  The  affi- 
davits on  the  [Kirt  of  the  coniplainants,  show  that  the  situation  of 
the  title  to  this  properly  was  no  e^cret ;  every  person  in  the  neigh- 
borhood knew  it  had  belonged  to  John  Ross,  and  was  assigned  to 
Mrs.  Ross  as  her  dower  right.  All  the  witnesses  concur  in  thii. 
They  show  that  John  W.  Bray,  who  at  one  time  acted  for  the 
company,  and  in  one  case,  as  testified  to,  obtained  an  agreement 
for  land  under  which  they  have  entered,  was  informed  of  the 
true  condition  of  the  title  to  this  property,  and  made  full  inquiry 
into  the  situation  of  the  family.  This  evidence  is  not  contradict- 
ed. They  show,  aud  by  several  witnesses,  that  at  the  time  the 
commissioners  were  appointed  by  the  chief  justice,  the  subject 
of  the  title  not  being  in  Mrs.  Ross  was  spoken  of,  and  the  wit- 
nesses say  it  was  assigned  as  a  reason  why  a  settlement  could 
not  be  made  at  that  time,  as  only  one  of  the  heirs  was  present; 
that  it  was  stated  publicly  in  the  room  where  a  number  of  tliose 
interested  in  the  company  were,  and  was  spoken  of  as  a  thing 
well  understood  by  all.  They  show,  that  when  the  commission- 
ers met,  judge  Stiles,  one  of  the  commissioners,  asked  John 
Ross,  one  of  the  sons,  if  the  title  of  the  lot  was  in  Mrs.  Roes, 
and  he  answered  thai  it  was  not ;  that  Mr.  Parker,  one  of  the 
commissioners,  then  said,  it  was  not  their  business  to  try  titles, 
but  to  ascertain  the  amount  of  the  damages.  Judge  Stites,  in 
bis  deposition,  admits  that  he  did  make  the  inquiry  about  the 
Utle,  and  was  informed  that  it  was  not  in  Mrs.  Ross,  but  that 
something  was  said  which  gave  a  check  to  further  eiplauatioo, 
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and  he  did  not  press  the  inquiry,  supposing  it  might  involve  a  | 
question  of  delicacy  between  Mrs.  Ross  and  her  children.  O. 
Morton,  in  his  affidavit,  says,  that  in  the  month  of  April  he  had 
a  conversation  on  this  subject  with  judge  Taylor,  (who  is  admit- 
ted to  have  been  among  those  authorized  to  act  on  the  part  of 
the  company,)  who  said  he  was  aware  that  Mrs.  Ross  could  not 
make  a  valid  title  to  the  property,  the  fee  simple  not  being  in 
faer,  and  therefore  they  had  taken  another  course  and  obtained 
possession  through  commissioners.  John  H.  Voorhies,  another 
witness,  says,  that  at  the  time  the  commissioners  met  he  had  a 
convetsation  with  William  Thompson  and  John  J.  Bryant,  who 
were  acting  for  the  company,  or  one  of  ihem,  and  he  thinks 
with  both,  and  told  them  that  the  fee  simple  of  the  land  was  not 
in  Mrs.  Ross,  that  she  had  only  a  life  right,  and  that  they  mani- 
fested no  surprise  at  the  information,  but  seemed  to  be  aware  of 
it ;  and  he  thinks  he  has  on  other  occasions  mentioned  the  same 
fBLCi  to  them.  Another  witness  also  states  that  he  communicated 
the  same  information  to  Mr.  Kellogg,  who  was  acting  in  behalf 
of  the  company  ;  and  Mrs.  Ross  swears,  that  she  on  more  occa- 
sions than  one,  gave  the  agents  of  this  company  notice,  that  she 
did  not  own  the  fee  of  this  land,  but  that  it  belonged  to  her  chil- 
dren ;  and  several  of  the  complainants  have  also  sworn,  that 
ihey  never  have  asserted  to  any  person  that  their  mother  had  the 
title,  or  concealed  the  true  state  of  facts  respecting  the  property. 
This  is  the  outline  of  the  complainants'  affidavits.  Op|K)sed  to 
all  this,  the  agents  of  the  company  declare  they  never  did  re- 
ceive the  information  that  the  title  was  not  in  Mrs.  Ross,  but 
always  acted  under  the  belief  that  she  had  the  entire  right. 
There  is  a  most  palpable  contradiction  in  the  affidavits,  and 
which  I  confess  I  am  wholly  unable  to  reconcile. 

Without  being  able  to  harmonize  this  evidence,  and  without 
meaning  to  say  which  is  right  and  which  is  wrong,  I  cannot  feel 
myself  at  liberty  to  reject  all  this  testimony,  and  to  declare  that 
the  complainants  have  concealed  the  situation  in  which  this  pro- 
perty stands,  so  as  to  forfeit  their  claim  to  the  aid  of  this  court 
There  is  too  much  affirmative  evidence  to  justify  me  in  such  a 
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^  course.  That  ihe  complainants  have  not  acted  with  that  be- 
coming frankness  which  they  should  have  done,  is  impressed 
forcibly  upon  my  mind  ;  but  still,  if  the  subject  was  talked  of  at 
the  lime  the  commissioners  were  appointed,  and  at  the  time  they 
met,  was  repeatedly  staled  by  Mrs.  Ross,  and  more  especial- 
ly if  there  be  any  irulli  in  the  repeated  instances  named  in  which 
the  information  is  said  to  have  been  communicated  to  the  agents 
of  the  company,  tiien,  certainly,  it  is  going  too  far  to  say  that 
there  has  been  such  a  concealment  as  to  defeat  the  complaiDants 
on  the  ground  of  fraud. 

The  complainants,  then,  in  my  view  of  this  case,  are  entitled 
to  have  tlieir  damages  paid  or  tendered,  before  the  defendants 
cao  lawfully  take  possession  of  the  land,  unless  it  be  phown  that 
they  have  been  guilty  of  a  fraud  in  concealing  their  title;  the 
evidence  not  being  satisfactory  on  that  point,  I  do  not  f(tei  myself 
at  liberty  to  dissolve  the  injunction. 

There  is  one  fact  that  should  be  referred  to,  and  that  is,  that 
the  complainants  delayed  giving  a  written  notice  of  their  claim 
until  their  mother  had  been  paid,  and  then  promptly  served  one. 
This  has  a  bad  appearance,  and  can  only  be  excused  on  the 
ground  that,  until  that  took  place,  they  were  in  no  danger  that 
the  company  would  enter  upon  the  land.  I'his  part  of  the  case 
must  still  depend  on  the  question  already  decided,  whether  the 
complainants  practised  a  fraud  by  concealing  their  title. 

Motion  tx)  dissolve  the  injunction  denied.  Costs  to  abide  the 
event. 


William  Chetwood  v.  Stephen  P.  Brittan. 

The  obligor  of  a  bond  will  not  be  admitted  to  prove  by  parol,  that,  at  the  timt 
of  giving  the  bond,  it  was  agreed  that  the  obligee  should  look  to  another 
■oarce  for  payment,  and  that  the  obligor  should  not  be  personally  liable. 

Whatever  the  contracting  parties  reduce  to  writing,  must  be  concidered  u 
ambodying  their  understanding  at  that  time.    If  by  fraadt  or  niitfrh^  or 
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tfceident,  the  |iapor  ihoald  not  eontain  the  true  agreement  oi  the  whoto 
agreement,  it  may  be  lupplied  by  parol. 

evidence  will  not  be  admitted  of  what  took  place  at  the  time  of  execating  a 
written  agreement,  to  add  to  or  vary  the  contract.  A  written  agreement 
cannot  be  varied  by  parol  evidence,  unleia  in  cases  where  there  ii  a  clear 
•obeeqnent  and  independent  agreement,  vaiying  the  former. 

But  it  seems  that  the  objection  to  varying  a  written  agreement  by  parol,  rests 
merely  on  the  rules  of  evidence.  If  a  defendant,  by  his  answer,  admits  the 
charge  in  the  bill,  that  at  the  time  of  executing  a  bond,  it  was  verbally 
agreed  that  the  complainant  should  not  be  personally  liable  for  the  money, 
will  not  equity  give  relief  against  a  recovery  on  the  bond  ? — Quere. 

The  continuance  of  an  injunction  must  always  rest  in  discretion,  not  arbitra. 
ly,  but  controlled  by  established  rules.  The  equity  of  the  bill  may  be  an- 
swered, and  yet  the  court  will  continue  the  injunction  to  the  hearing,  espe- 
eially  if  the  dissolution  would  work  a  greater  injury  than  a  continuance  of 
tbs  process. 

Injunction  continued  upon  terms. 

Bill,  filed  25lh  or  February,  1840,  states,  that  a  short  time 
previous  to  May  I6th,  A.  D.  1836,  Aaron  L.  Middlebrook  enter- 
ed into  an  agreement,  as  complainant  was  informed,  to  purchase 
from  Stephen  P.  Briitan,  the  defendant,  a  tract  of  land  contain- 
ing about  twenty-three  acres  and  three  quarters,  situate  about 
half  a  mile  from  Elizabeth-Town  :  that  the  price  was  three 
hundred  dollars  or  more  per  acre,  and  upwards  of  two  hundred 
dollars  more  per  acre  than  the  defendant  paid  for  the  same :  that 
the  complainant  agreed  to  join  Middlebrook  in  the  purchase ;  but 
when  the  company  was  formed  to  take  saki  properly  in  shares, 
as  herein  after  mentioned,  complainant  disposed  of  his  right  to 
take  a  part,  bnt  never  received  one  cent  for  i\\e  same,  and  has 
no  expectation  of  ever  receiving  any  thing :  that  before  any  deed 
was  given  for  said  property,  Middlebrook  procured  one  Jonathan 
D.  Williamson  to  form  a  company  to  take  said  land  in  shares : 
that  a  company  was  made  up,  and  complainant  was  offered  a 
share,  but  declined  taking  any  :  thai  some  time  afterwards,  Mid- 
dlebrook and  Williamson  called  at  complainant's  office,  and  wish- 
ed complainant  to  take  a  deed  in  his  own  name  as  a  mere  stake- 
holder or  trustee  for  those  interested  in  the  properly  :  that  they 
informed  complainant  that  the  porliea  interested  wished  the  deed 
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to  be  made  out  to  him,  be  having  no  iotaresi  therein,  thai  he 
would  be  a  mere  stake-holder,  and  need  do  uthing  more  in  the 
business  than  merely  sign  deeds  when  any  part  of  the  property 
should  be  sold,  and  that  ihey  intended  to  lot  off  the  land  and 
sell  it  without  delay,  and  pay  the  defendant  the  remainder  of  the 
purchase  money  out  of  the  proceeds  of  the  first  sales.     That  the 
defendant  knew  of  all  these  circumstances^  and  consented  there- 
to, and  particularly  that  complainant  had  no  interest  in  the  pro- 
perty, and  took  the  deed  as  a  mere  stake-holder,  and  often  so 
admitted.     That  about  May  I6th,  A.  D.  1836,  the  defendant 
called  at  complainant's  ofllce,  and  said  he  had  those  papers  ready, 
and  produced  a  deed  executed  by  himself  and  wife  for  the  said 
premises,  and  duly  acknowledged,  bearing  date  May  16th|  A.  D. 
1836 :  that  at  the  same  time  the  defendant  produced  a  bond  and 
mortgage  on  said  premises,  to  be  executed  by  complainant  to 
him,  for  the  balance  of  the  purchase  money,  he  iiaving  received 
about  two  thousand  dollars  thereof  from  Middiebrook  and  Wil- 
liamson :  that  complainant  objected  to  execute  the  bond,  as  he 
had  no  interest  in  the  properly,  but  the  defendant  informed  him 
he  need  be  under  no  apprehension  of  trouble  or  difficulty  as  to 
liability,  as  he  would  take  the  land  or  look  to  the  land  at  any 
time  for  the  balance  of  the  consideration  money ;  upon  which 
assurance  of  the  defendant,  complainant  was  induced  to  sigu 
said  bond  and  mortgage.     That  the  defendant  had  the  crops 
growing  on  said  land  the  year  he  sold  it :  that  he  received  from 
Williamson  and  Middiebrook  the  avails  of  subsequent  crops  of 
the  said  land,  and  the  proceeds  of  the  sale  of  the  same  under  a 
decree  of  the  court  of  chancery,  amounting  to  eighteen  bundled 
dollars,  so  that  he  realized  more  than  four  thousand  dollars  from 
said  property.     That  after  the  execution  of  the  said  bond,  the 
defendant  from  time  to  time  had  interviews  with  the  persons  in- 
terested in  the  property,  and  extended  the  time  of  payment  of 
the  interest,  and  in  some  cases  took  notes  fiom  them  for  interest 
due,  without  consulting  complainant,  and  never  asked  complaio* 
ant  to  make  any  payment  on  said  bond,  nor  ever  intimated  to 
complaiaani  that  be  looked  to  him  for  any  part  of  the  aame^  aod 
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managed  the  bosiiieM  in  his  own  way  until  after  the  mortgaged 
premises  were  sold,  although  at  the  time  of  said  sale  the  bond 
had  been  due  some  lime.    That  after  the  premises  were  sold 
under  the  decree  upon  the  mortgage,  the  defendant  offered  the 
persons  interested  in  the  lands,  that  if  they  would  pay  the  resi- 
due of  the  purchase  money,  he  would  throw  off  seven  or  eight 
hundred  dollars,  and  would  take  their  several  notes  endorsed  by 
others  for  their  respective  proportions  of  said  balance  after  said 
deduction.     That  after  said  bond  and  mortgoge  were  given,  and 
interest  due  thereon,  the  defendant  borrowed  one  thousand  dol- 
lars of  complainant,  and  gave  his  note  therefor,  payable  in  six 
months,  with  interest :  that  he  paid  the  interest  and  three  hun- 
dred dollars  of  the  principal  of  said  note  when  it  became  due, 
and  would  have  paid  the  whole  amount  if  iei)uired,  but  as  com- 
plainant did  not  want  it  at  that  time,  the  defendant  gave  com- 
plainant his  note  for  seven  hundred  dollars,  payable  in  six  noonths 
with  interest;  and  although  interest  was  due  on  said  bond,  and 
as  complainant  believe?  the  principal  also,  when  the  money  was 
borrowed  and  when  it  became  due  and  part  thereof  paid  and  the 
new  note  given,  the  defendant  never  intimated  to  complainant 
that  he  looked  to  him  for  payment  of  any  part  of  the  said  bond, 
nor  suggested  to  him  to  apply  any  part  of  the  monies  secured  by 
the  said  note  to  the  payment  of  any  part  of  the  interest  or  prin- 
cipal of  said  bond :  that  the  complainant  had  no  idea  that  the 
defendant  would  ever  attempt  to  make  him  personally  responsible 
on  said  bond,  or  trouble  him  with  any  suit  on  the  same.     That 
afterwards,  the  defendant  filed  a  l)ill  ef  privilege  in  the  supreme 
court  on  the  said  bond  against  the  complainant,  to  recover  from 
him  the  balance  alleged  to  be  due  thereon.     Bill  prays  an 
injunction  to  restrain  defendant  from   proceeding  in   the  suit 
against  the  complainant,  and  also  from  assigning  the  said  bond 
to  any  other  person,  and  such  other  relief,  &c. 

On  filing  the  bill  an  injunction  was  allowed  by  the  chancellor. 
On  the  I4ih  of  July,  1840,  the  defendant  filed  a  demurrer,  which 
was  subsequently  withdrawn  by  leave  of  the  court,  and  an  an- 
swer filed. 
67 
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Th^  answer  admits,  that  on  the  13th  of  May,  1836,  the  defend^ 
ant  made  an  agreement  in  writing  with  Aaron  L.  Middlebrooh,  to* 
sell  him  about  twenty-seven  acres  of  land  about  one  fourth  of  a 
mile  from*  Elizabeth-Town,  at  two  hundred  and  seventy-five  dol- 
lars  per  acre,  and  that  on  or  about  the  I6ih  day  of  the  same  month 
the  defendant  and  his  wife,  by  the  request  of  Middlebiook, conveyed 
Co  the  complainant  about  twenty-four  acres  of  the  land  so  agreed 
to  be  sold  to  M'iddlebrook ;  and  at  about  the  same  time»  ut  the 
like  lequest,  he  conveyed  the  bakmce  of  the  tract  to  Jonathan  D. 
Williamson ;  and  for  the  balnfice  of  the  purchase  money  for  the 
fiaid  sale  and  conveyance  to  the  complainant,  the  defendant  re- 
ceived from  the  complainant  his  bond  of  obligation,  bearing  date 
the  16lh  day  ef  May,  1836,  coiiditbned  for  the  payment  of  four 
thousand  five  hundred  and  seventy-six  dollars  and  sixty-niiie 
cents,  in  one  year,  with  interest  payable  semi-annually,  which 
bond  was  secured  by  a  mortgage  of  the  snme  date,  executeil  by 
the  complainant  and  his  wife,  on  the  laud  conveyed  to  him  as 
aforesaid.   That  the  land  so  agreed  to  be  sold  to  Middlebrook,  was 
purchased  by  defendant  several  yeais  before  the  sale  to  Middle* 
brook,  and  for  some  years  prior  to  the  sale  produced  annually  per 
acre  the  interest  of  thiee  hundred  dollars.     That  the  said  laud 
cost  the  defendant  nearly  one  hundred  dollais  per  acre,  including 
improvements,  and  the  part  conveyed  to  Williamson  cost  one 
hundred  and  fifty  dollars  per  acre,  exclusive  of  improvements. 
Denies  that  defendant  was  to  receive  from  the  sale  upwards  of 
two  hundred  dollars  per  acre  more  than  the  land  cost,  including 
impix)vements.     The  agreement  to  purchase  of  this  defendant, 
made  by  Middlebrook,  was  made  for  himself,  and  no  other  per- 
son was  then  known  to  defendant  to  be  concerned  with  him,  and 
as  defendant  is  infornted  and  believes,  the  complainant  agreed 
with  Middlebrook  to  become  interested  as  one  of  the  piirclmsenB, 
and  after  said  agreement  with  other  persons  interested  tliereiu, 
sold  out  their  interest  in  the  same  to  Jonatjiuii  D.  Williamson 
and  others,  at  the  rate  of  four  hundred  dollars  per  acre,  and  tiiat 
complainant  sold  his  interest  in  the  same  for  at  least  seven  hun- 
dred doUan  more  thdu  it  cost  him.    Admits  that  it  uiuy  be  Uue 
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that  complainnnt  has  received  nothing,  and  ex'pects  Id  receive 
nothing  for  his  share  so  sold  ;  and  that  it  may  be  trtfe  that  Mid- 
dlehrook  did  procure  Willininson^to  form  a  company  to  lake  the 
lond  conveyed  toihe  complainant  in  shares,  that  a  company  was 
formed  for  that  purpose^  and  that  complainant  was  offered  a 
ihnre  or  slmres  and  declined  taking  any,  that  Middlebrook  and 
Williamson  wished  complainant  to  take  a  deed  in  his  name, 
and  hold  the  same  as  tiu:itce  or  stake-holder  for  the  purchasers, 
but  denies  that  defendant,  at  or  l^efore  execuliiig  his  deed  to  the 
complainant,  was  acquainted  with  (he  plans  or  arrangement  of 
selling  and  dividing  the  lands,  or  that  lie  had  tiny  thhig  to  do 
tberewirii,  or  that  the  complain.mt  was  in  any  manner  a  trustee 
for  the  defendant,  or  authorized  «o  to  act  for  him,  or  that  (he 
defendant  at  the  lime  of  executing  the  deed  to  the  complainant, 
or  at  any  time  since,  was  in  any  way  interested  in  the  lands  con- 
veyed  by  him  to  complainant  oilier  than  as  mortgagee  thereoC 
Admits  that  it  may  be  true  that  Mtddlebrook  and  Williamson 
representeil  to  complainant  that  he  was  to  be  a  mere  stake-holder 
or  trustee  for  the  purchasers,  and  need  only  sign  ileeds  when  any 
part  of  the  property  was^sold,  that  they  intended  to  sell  without 
delay,  and  that  the  balance  of  the  purdiase  money  would  be 
paid  otit  of  the  proceeds  of  the  sales,  but  denies  any  knowledge 
thereof  or  participation  therein.  The  answer  further  states,  that 
the  son  of  the  complainant  had  been  employed  by  the  defendant 
as  his  attorney  and  x^ounsellor  for  several  years  previous  to  the  said 
sale  by  the  defeiukint,  and  defendant  having  full  confidence  in 
his  accuracy,  employed  him  to  prepare  the  deed  executed  by  the 
defendant  and  his  wife  to  the  complainant,  as  stated  in -the  biM 
of  complaint,  and  that  if  the  consideration  for  thesaleis  omitted 
in  the  deed  of  conveyance,  such  omission  defendant  believes  was 
accidental.  Denies  that  the  omission  was  by  the  direction, 
knowledge  or  consent  of  the  defend«i»t.  States  that  the  bond 
and  mortgage  given  to  the  defendant  by  the  complainant,  were 
drawn  by  the  complainant's  son.  Denies  that  the  said  bond  and 
mortgage  were  delivered  on  any  terms  or  conditions  inconsistent 
wiib  the  abeolute  ^livery  thereof.    Admits  that  after  the  papen 
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were  exeiculed,  and  at  ihe  lime  ihey  were  exchanged,  the  com- 
plainant said  to  the  defendant,  in  a  pleat^ant  way,  "  Now,  judge, 
I  bopQ  you  will  look  to  the  land  fir8t,  before  you  call  on  me  for 
Uie  l)ond ;"  and  that  defendant  Miid  he  would  do  so  if  the  com- 
plainant winhed  it,  which  defendant  considered  as  a  friendly  act 
toward  complainant  and  no  pari  of  the  borgain.     Denies  that 
the  defendant  engaged  to  look  to  ilie  land  and  not  to  the  conh 
plainant  for  (he  payment  of  the  purchase  money,  or  that  defend- 
ant made  any  other  promise  than  as  L)efore  stated.     Admit*  that 
the  defendant  received  from  Middlebrook  and  Williamson,  in 
promissory  notes,  one  thousand  nine  hundred  and  fifty  ninedol- 
lard  and  thirty  cents,  on  account  of  the  purchase  money  of  Mid 
land,  making,  with  the  emotmt  secured  by  the  complainaot's 
mortgage,  the  whole  consideiation  for  which  said  lands  weie 
conveyed  to  the  complainant.     Denies  that  at  the  time  of  exe- 
cuting the  said  bond  and  mortgage,  or  at  any  other  time,  dt- 
fendant  agreed  to  take  back  the  land,  or  to  look  to  (he  land  al 
any  time  for  the  balance  of  the  consideration  money.     Stales 
that  it  was  a  part  of  the  defendant's  contract  with  Middlebrook, 
that  defendant  should  have  all  the  crcps  then  growing  on  the 
land,  which  defendant  gathered,  but  that  he  has  received  do 
other  crop  or  profit  except  some  pasture  amounting  to  thirteen 
dollars  and  twenty-eight  cents,  which  was  credited  to  the  conn 
plainant.     Admits  that  ibe  moitgaged  premises,  upon  n  bill  filed 
by  this  defendant,  were  sold  by  the  sheriff  of  the  county  of  Es- 
sex upon  a  decree  of  this  court,  and  that  the  defendant  recei\'ed 
one  thousand  seven  hundred  and  twenty-four  dollars  and  fifty- 
four  cents  arising  from  said  sale,  and  no  more.     States  that  after 
complainant  agreed  to  become  interested  with  Middlebrook  in  the 
purchase  from  defendant,  (he  complainant  and  those  interested 
with  him  sold  out  their  interest  to  a  company  for  three  thousand 
dollars  above  what  the  land  was  purchased  for,  for  which  they 
received  cerLiin  promissory  notes  in  payment ;  and  that  when  the 
complainant  agreed  to  take  the  deed,  it  was  agreed  by  (he  pur- 
chasers to  indemnify  him  from  any  loss  in  consequence  of  bis 
taking  the  deed  and  giving  bis  bond  and  mortgage.    Admits 
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that  aboot  the  time  the  money  secured  by  ihe  complainnnt's 
boDcl  and  morlgage  was  becoming  due,  the  defendant  was  called 
on  by  some  of  those  interested  in  the  purchase,  to  know  if  he  in- 
tended to  foreclose  his  mortgage  if  the  money  should  not  be  im- 
mediately paid,  to  whom  defendant  stated  that  if  the  interest  was 
paid  he  would  not  press  for  the  principal ;  soon  tifier  which  this 
defendant  received  from  complainant  one  hundred  and  fifty  dol- 
lars, ond  no  more,  which  was  endorsed  on  the  bond.  That 
he  was  sub^quentiy  applied  to  by  the  same  persons  to  know  if 
he  would  not  lake  the  land  back,  which  the  defendant  refused  to 
do^  but  consented  that  if  he  could  be  paid,  principal  and  inter- 
eat,  or  if  they  would  satisfy  the  complainant  and  pay  the  interest 
on  the  bond,  that  he  would  credit  five  hundred  dollars  on  the 
bond ;  one  of  which  pro|)ositions  this  defendant  supposed,  from 
the  expression  used  by  those  calling  on  him,  would  have  been 
Kcepted.  Slates  that  defeiidant  urged  upon  complninnnt  to  pro- 
cure the  bond  of  indemnity  from  those  interested  in  the  land, 
and  from  friendly  feelings  for  compliiinant  offered  to  take  the 
bond  and  endeavor  to  get  it  executed,  which  he  did,  but  without 
success.  Denies  receiving  any  note  or  money  fur  interest  on 
said  bond  except  as  before  stated.  States  that  in  Octolier,  1837, 
the  defendant  (being  urged  thereto  by  complainant)  took  from 
the  complainant  by  way  of  loan  one  thousand  dollars  for  six 
oioDths ;  that  at  its  maturity  and  afterwards  defendant  was  desi- 
rous to  pay  oflTthe  note,  but  complainant  declined  taking  it.  De- 
fendant insisted  on  paying  three  hundred  dollars,  and  for  the 
balance  due  on  said  note  to  the  complainant,  on  the  22d  day  of 
June,  1838,  the  defendant  gave  his  note  to  the  coiriplainant  for 
seven  hundred  dollars,  at  six  months.  Denies  that  this  tempora- 
ry loan  was  in  any  wise  to  aflTect  the  complainant's  bond  to  the 
defendant  Admits  that  it  may  be  true  that  nothing  was  said, 
on  giving  said  notes,  about  the  complainant's  bond  to  the  defend- 
ant, as  he  had  piomised  first  to  proceed  against  the  land,  nor 
was  any  thing  then  said  respecting  a  note  for  five  hundred  and 
aeventy-two  dollars  which  defendant  then  held  against  the  com- 
plaioant  and  his  son.    Admits  the  filing  of  a  bill  of  privilq|« 
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against  the  complainant  for  the  recovery  of  the  money  due  oa 
the  bond.  Insists  that  defendant  has  said  or  done  nothing  which 
should  picchide  or  bar  him  fiom  proceeding  in  \\\a  action  against 
the  complainant  to  recover  the  balance  due  on  the  bond,  and  that 
the  injunction  ought  to  bedi^iisolved.  The  answer  further  states, 
that  since  the  filing  of  the  bill  of  complaint  in  this  cause,  tlie 
complainant  has  proserntcd  tlie  defendant  at  law  to  recover  the 
promissory  note  for  seven  hundred  dolUirs  given  l>y  the  defendant 
to  the  complainant ;  that  the  defendant  appeared  to  the  said  ac- 
tion, and  gave  notice  that  he  wuuld  set  oil  so  much  of  Uie  bal- 
ance due  on  the  bond  as  would  be  sufficient  to  satisfy  the  note, 
and  would  claim  the  balance,  and  that  the  mi«d  suit  issliJl  pend- 
ing undecided.  Defendant  has  no  recollection  or  l)elief  tiiat 
after  the  sale  of  the  said  mortgaged  premises  he  ever  auihoriaed 
the  suid  Aaion  L.  Middlebrouk.  (who  married  this  defendant's 
daughter  sometime  after  the  execution  of  the  snid  article  of 
agreement.)  to  throw  off  any  sum  whatever  of  the  balance  due 
on  the  said  bond,  or  to  take  any  person's  notes  for  the  same. 

The  cause  came  on  for  hearing  upon  motion  on  behalf  of  Uie 
defeiKiani  to  dissolve  the  injunction,  upon  bill  and  answer,  be- 
fore the  chancellor,  at  Newark,  on  the  5th  day  of  May,  1841. 

E.  Vanarsdale  and  /.  H.  Williamson,  for  defendant. 
W.  Chetwood  and  O.  S.  Halsted,  for  complainant. 

Cases  cited  by  the  counsel  of  the  defendant,  in  support  of  the 
motion  : — Eden  on  Inj.  11  ;  I  Jo/ni.  Chan,  /?,  282;  3  Camp- 
bell, 57 ;  3  Barn,  and  Aid.  233 ;  S  John.  Rep,  193 ;  13  Mass, 
99,  172 ;  7  Mass.  518 ;  I  Vpsey,  241 ;  Saxton,  393,  498,  402; 

1  Crreetif  165;  3  Green,  116;  1  John,  Chan,  R.  343;  I  Bay. 
461;  3  Wilson,  275;  I  Brmon's  Chan,  /t.  92;  2  Ibid,  219; 

2  John.  Chan.  R.  559;  A  Brown's  Chan,  jR.  514;  7  Ves.  211. 

Cases  cited  by  the  counsel  of  the  complainant,  contra : —  Wy- 
ates  Prac.  Reg.  201-2 ;  2  John.  Chan.  R.  205 ;  Hammond^s 


JULY  TERM,  1841.  447 

[Chetwood  ▼.  BritUn.] 

Dig,  645 ;  1  Vesey,  193 ;  1  Munford,  468 ;  1  Hopkins,  148 ; 
1  Atkyns^  616. 

Th£  Chancellor.  The  answer  haviirg  been  filed,  t  am 
now  moved  lo  dissolve  the  iiijuticlioo  herciofure  i^^ued  in  this 
cause.  Upon  this  niotion  (he  whole  merits  of  the  cnse.  as  they 
appear  upon  bill  and  answer,  have  bf*cn  discussed.  The  defend- 
am  claims  to  succeed  in  his  application  upon  tlie  case  made  by 
the  bill  itself,  and  if  not,  then  upon  the  answer,  as  being  a  de- 
nial of  tlie  complainant's  equity. 

The  bill  presents  this  state  of  facts.  That  in  May,  1836, 
Aaron  L.  Middlebrook  entered  into  an  agreement  wieli  the  de^ 
feiidant  for  the  purchase  of  lands  at  Elizabeth-Town,  and  ia 
which  purchase  the  complainant  became  interested  with  him. 
Before  any  deed  was  given,  a  company  was  formed  to  take  the 
land  in  shares,  and  the  complainant,  not  wishing  to  be  one  of 
the  company,  parted  with  iill  his  interest,  but  never  received  any 
thing  and  has  no  expectation  of  ever  receiving  any  thing  for  it. 
The  complainant,  under  these  circumstances,  (his  interest  in 
the  premises  being  gone,)  was  called  upon  by  Middlebrook  and 
Jonathan  D.  Williamson,  (who  had  made  up  the  company  to 
take  the  land  as  before  stated,)  and  requested  to  lake  a  deed  for 
the  property  in  lits  own  name  as  a  stake-holder  or  trustee  for 
thoee  interested  in  it,  and  they  staled  that  the  parties  in  interest 
desired  him  lo  do  so.  The  complainant  consented  to  this  course, 
and  the  defendant  accoidingly  called  with  a  deed  executed  to  him 
for  the  property,  and  at  the  same  time  produced  to  the  complain- 
ant a  bond  and  mortgnge  on  the  property,  to  be  executed  by 
him,  for  a  part  of  the  purchaee  money.  The  complainant  at 
fiist  objected  to  signing  the  bond,  for  the  reason  that  he  did  not 
wish  to  bind  himself  for  other  men's  debts,  but  did  so  upon  the 
defendant's  informing  him  "  that  he  need  be  under  no  apprehen- 
eion  of  trouble  or  difficulty  as  to  liability,  as  he  would  take  the 
land  or  look  to  the  land  at  any  time  for  the  balance  of  the  con- 
sideration money,  and  that  he  was  to  receive  the  proceeds  of  the 
aulea  aa  laii  as  luis  were  auld,  lioui  Uie  puiclioscra."    There  ore 
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Tarious  other  allegations  in  the  bill,  but  this  is  the  material  one 
upon  which  (he  injunction  was  granted.  This  was  a  transaciioo 
during  the  time  when  speculation  in  real  estate  was  every  day^s 
business,  and  for  almost  every  man  in  societyi  in  some  parts  of 
the  country,  and  it  was  no  doubt  believed  that  in  no  possible 
event  could  the  complainant  be  subjected  to  any  loss  by  signing 
the  bond.  But  things  turneti  out  otherwise,  and  after  selling 
the  property  covered  by  the  mortgage,  there  remains  a  de/icieocy 
due  on  the  bond  of  ri:*ing  three  thousand  dollars.  For  this  mo- 
ney a  suit  has  been  instituted  at  law  by  the  defendant  against  the 
complainant  on  his  bond,  and  upon  the  above  state  of  facts  an 
injunction  was  issued  restraining  the  defendant  from  proceeding 
therein  until  the  further  order  of  this  court  When  tbi8  bill  was 
first  presented  to  me,  I  hud  some  doubts  whether  the  complainant 
would  be  allowed  to  make  this  proof  even  if  in  his  power,  (should 
the  answer  deny  the  charge,)  as  being  a  violation  of  that  sound 
rule  of  evidence  which  forbids  a  conlradiction  of  a  written  agree- 
ment or  deed  by  parol.  The  argument  on  this  point  has  con- 
firmed my  first  impressions,  that  to  allow  this  evidence  would 
endanger  the  security  which  must  belong  to  a  solemn  iostiument 
and  render  our  rights  and  property  insecure.  The  complaiaant 
executes  under  his  hand  and  seal  a  bond  to  the  defendant,  and 
thereby  promises  at  a  certain  day  to  pay  him  so  much  money. 
The  evidence  to  be  ofTered  is,  that  at  that  very  time,  (not  at  a 
later  day  ond  under  other  circumstances,)  the  complainant  was 
not  to  pay  the  money  on  the  bond,  but  the  defendant  agreed  to 
look  to  the  land  alone.  Does  not  this  come  in  direct  conflict 
with  the  writing  itself?  If  the  bond  was  not  to  be  paid,  why 
was  it  given  1  The  lien  by  way  of  mortgage  would  have  been 
as  complete  without  a  bond  as  with  it.  It  is  said,  indeed,  that 
the  complainant  does  not  deny  the  execution  of  the  bond,  or  any 
part  of  its  contents,  and  that  the  evidence  only  goes  to  show  the 
circumstances  under  w*hich  it  was  given.  If  solemn  instruments 
might  be  so  easily  obviated  by  parol  testimony  of  what  took  place 
at  the  time  of  their  execution,  and  that  too  in  direct  opposition  to 
the  terma  of  the  writing  itself,  I  coufesd  that  my  £uth  in  their 
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▼alue  would  be  greatly  shaken.  Whatever  the  parties  reduce  (6 
writiog  roust  be  considered  as  embodying  their  understanding  ai 
that  time.  If  by  fraud,  or  mistake,  or  accident,  the  paper  should 
nol  contain  the  true  agreement  or  the  whole  agreement,  theoj 
undoubtedly,  it  may  be  supplied  by  parol.  In  this  case  there  ii 
no  allegation  of  fraud ;  on  the  contrary,  it  is  admitted  that  the 
bond  was  executed  according  to  the  understanding  of  the  parties. 
There  was  no  deception  practiced  on  the  complainant,  nothing- 
omitted  in  it  that  should  have  been  inserted,  or  inserted  that  wai 
not  so  intended ;  but  the  whole  insistment  is,  that  although  the 
complainant  did  sign  and  seal  his  bond  for  so  much  money,  yet 
at  that  very  time  the  agreement  was  that  he  was  not  to  pay  it. 
This  is  letting  parol  proof  overcome  the  writing  and  the  seal  of 
the  party,  and  striking  at  the  foundation  of  the  security  in  in« 
struments  of  this  character.  The  remark  of  chancellor  Kent  in 
2  Johns.  Ch.  6S7,  is  very  true,  when  he  says,  "  There  is  no- 
thing more  dangerous  than  to  impair  the  force  and  effect  of 
solemn  contracts  in  writing,  by  careless,  idle,  and  perhaps  un- 
meaning conversations."  And  it  is  added,  "  as  far  as  such  testi- 
mony 18  in  contradiction  to  the  language  of  the  note  itself,  it  is 
utterly  inadmissible." 

The  cases  cited  from  1  Browris  Chan,  92,  and  2  Browris 
Chan,  219,  are  very  much  alike,  and  bear  stiongly  on  this 
question.  Upon  settling  the  terms  of  an  annuity  it  was  agreed 
that  it  should  be  redeemable,  but  fearing  that  a  clause  for  re- 
demption, if  inserted,  might  affect  the  transaction  as  usurious, 
it  was  omitted  in  the  writing.  Upon  a  bill  filed  to  redeem,  the 
evidence  of  the  agreement  to  redeem  was  rejected,  as  being  in 
opposition  to  the  wi itten  contract.  The  lord  chancellor  said.  If 
it  was  agreed  not  to  insert  the  clause  of  redemption,  evidence  to 
that  purport  could  not  be  given,  but  if  it  was  left  out  by  fraud, 
it  might  In  4  Brown^s  Chan.  514,  the  case  was,  that  a  me- 
morandum had  been  drawn  up  for  a  lease  at  a  prescribed  rent, 
omitting  any  thing  about  taxes,  and  when  the  lease  was  drawn 
the  words  ''clear  of  all  taxes"  were  inserted.  The  court  would 
not  albw  the  lease  to  be  corrected  by  the  memorandam.    The 
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krd  chancellor,  in  his  opinion,  says,  '*  It  is  quite  impombte  to 
admit  the  rule,  of  law  to  be  broken  in  upon,  and  that  requires 
that  nothing  should  be  added  to  the  written  agreement  unless  in 
cases  where  there  is  a  clear  subsequent  and  independent  agree- 
ment varying  the  fornoer,  but  not  where  it  is  of  matter  passing 
at  the  same  tinrie  with  the  written  agreement."    The  same  prio- 
ciple  is  recognized  in  1  John,  Chan,  282.     In  3  Alkyns^  389} 
'  evidence  was  admitted  to  show  an  omission  in  a  lease,  but  that 
was  on  a  bill  for  a  specific  performance,  and  the  evidence  was  of- 
fered to  rebut  an  equity,     in  such  a  case  great  latitude  is  allow- 
ed, and  the  court  will  loofc  into  evidence  of  this  character  against 
the  relief  sought.     It  appeared  further^  that  the  complainant  had 
drawn  the  lease  himself,  and  it  was  an  omission  on  bis  pait  So 
in  2  Vesejf,,  sen.  299,  evidence  was  read  to  show  that  by  a  sub- 
sequent agreement  an  additional  sum  was  added  for  rent ;  but  it 
will  be  observed  this  was  a  subsequent  and  additional  agreement 
arising  upon  a  new  state  of  fects,  from  the  necessity  of  pulling 
down  the  house  and  erecting  a  new  one,  instead  of  repairing  the 
old,  as  was  contemplated  when  the  lease  was  drawn.    The  case 
in  2  Vesej/j  sen,  376,  referring  to  this  case,  expressly  says,  the 
evidence  was  admitted  as  coming  in  on  a  new  agreement,  and 
t4ie  case  is  therefore  an  authority,  as  I  thinlc,  for  the  principle  as 
I  have  staled  it.     My  present  impression,  from  looking  into  the 
cases  and  the  principle  upon  which  the  rule  is  founded,  is,  tliat 
the  complainant  cannot  read  evidence  of  what  took  place  at  the 
time  of  executing  his  bond,  to  sustain  the  charge  in  the  bill  upon 
which  the  injunction  is  granted.     But  it  is  only  upon  the  rule  of 
evidence  that  the  difficulty  exists,  and  the  danger  of  defeating  by 
parol  the  solemn  deed  of  a  party ;  for  suppose,  upon  the  bill  be- 
ing filed  the  defendant  had  admitted  the  facts  to  be  as  the  com- 
plainant has  stated  them,  could  not  tins  court  have  given  the  re- 
lief sought?   If  80,  then  the  injunction  was  properly  issued  until 
answer.     This  view  may  possibly  have  induced  the  learned 
counsel  to  withdraw  the  demurrer  which  was  originally  filed,  and 
substitute  an  answer  in  its  stead. 
Although  counsel  have  argued  the  question  aa  to  the  admisn* 
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hiliiy  of  this  evidence  on  the  present  motion,  whicli  seemed  to 
call  for  tbe  expression  of  some  opinion  from  me  upon  the  subject) 
and  perhaps  was  so  designed,  yel  I  deem  it  pfemature  to  conclude 
the  party  by  any  decision  until  the  evidence  is  offered ;  nor,  in- 
deed, can  I  undertake  to  say  what  kind  of  proof  the  oomptaiDant 
may  have  it  in  his  power  to  offer.  I  throw  out  these  views 
upon  this  part  of  tbe  case  therefore  now,  not  intending  to  decide 
the  point  so  as  to  preclude  the  complainant,  if  be  shall  think  pro- 
per so  to  do,  from  raising  the  question  on  the  final  bearing,  nor 
from  taking  the  testimony  with  that  view,  but  as  due  to  the  im- 
portance of  the  case,  and  a  desire  of  placing  the  diflSculties,  as 
they  present  ihemselves  to  me,  fairly  before  the  complainant. 
The  point  is  not  without  its  embarrassments,  and  I  sboukl  be 
very  willing,  if  the  case  goes  farther,  to  investigate  it  more  fully. 

The  defendant's  answer  is  next  to  be  considered.  I  have  care- 
fully examined  it,  with  the  aid  of  (he  ingenious  criticisms  placed 
upon  it  by  tbe  counsel  of  the  complainant,  whose  skill  on  this 
subject  I  have  often  remarked,  and  I  can  still  view  it  in  no  other 
light  than  as  a  broad  denial  of  every  main  charge  in  the  bill. 
The  substance  of  the  answer  is,  that  the  defendant  agreed  to^l 
the  land  to  Middlebrook,  and  for  a  part  of  the  purchase  money 
was  to  have  a  bond  secured  by  mortgage  on  the  same  premises. 
That  he  knew  nothing  of  the  arrangements  between  Middlebrook 
and  the  complainant,  by  which  the  laUer  was  to  take  the  deed 
and  give  the  bond  and  mortgage,  but  he  agreed  to  the  substitu- 
tion of  tbe  complainant  at  the  request  of  Middlebrook,  and  from 
the  knowledge  that  his  security  would  thereby  be  increased. 
Tbe  answer  denies  «that  the  .<defendant  did  atiihe  time-ofthe  .exe- 
cution of  the  papers,  or  at  any  other  time,  agree  to  take  hack 
the  land,  or  look  to  it  for  the  balature  of  the  consideration  money, 
nor  has  the  defendant  any  recollection  or  belief  that  the  com- 
plainant in  his  presence  objected  to  giving  the  bond,  but  after 
the  papers  were  executed,  and  at  the  time  ihey  were  exchanged, 
the  complainant  said  to  him,  that  be  hoped  he  would  look  to  the 
land  Jirst^  before  he  called  on  him  for  the  bond ;  to  which  tbe 
de&QdaQt  assented,  and  has  aocoidiogiy  exhatisted  his  remedy 
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flreC  on  the  mortgage  before  prosecuting  this  bond.  That  this 
coDversatioQ  was  not  considered  as  in  any  way  affecting  the  bar- 
gain, but  as  a  mere  friendly  act  to  the  complainant.  This  is 
placing  the  subject  in  a  new  light,  and  takes  off  the  whole  pmnt 
and  force  of  the  complainant's  allegafion.  I  do  not  know  that  a 
stronger  case  than  this  to  exhibit  the  propriety  of  the  rule  con* 
fining  parties  to  their  written  contracts,  could  be  made.  It  proves 
Che  fallacy  of  human  memory,  and  how  liable  men  are  to  place 
a  construction  on  every  thing  that  passes  fovorable  to  their  own 
interests  and  wishes.  The  elevated  character  of  these  parties 
forbids  the  idea  that  either  would  evade  the  truth  for  ten  times 
the  value  of  the  property  in  dispute,  and  yet  how  widely  they 
differ.  All  that  can  be  said  is,  that  the  equity  of  the  bill  is  fairly 
and  fully  met  by  the  answer. 

Under  these  circumstances,  shall  this  injunction  he  further 
continued  1  This  is  a  question  which  must  always  rest  in  discre^ 
tion,  and  yet  that  discretion  should  not  be  arbitrary,  but  yield  to 
well  established  rules.  The  equity  may  be  answered  and  yet 
the  court  will  continue  the  injunction  to  the  hearing,  and  espe- 
cially so  if  a  dissolution  would  work  a  greater  injury  than  a  con- 
tinuance of  the  process. 

In  view  of  all  the  circumstances  as  connected  with  this  case, 
after  thus  for  unfolding  my  present  views  upon  it,  I  consider  it 
my  duty  not  to  dissolve  the  injunction  at  this  time,  but  to  coo- 
iinue  it  to  the  hearings  The  main  question  discussed  on  the  ar- 
gument does  not  really  arise  until  the  evidence  is  taken  in  the 
<^ause,  and  it  would  be  in  a  measure  prejudging  a  party  thus  to 
anticipate  the  complainant  on  this  part  of  the  case.  The  com- 
plainant has  further  sought  his  remedy  in  this  court,  and  if  he 
fail  here  must  fail  eveiy  where ;  and  if  the  injunction  should  be 
dissolved  under  the  prayer  as  it  now  stands  in  the  bill,  and  the 
defendant  should  go  on  with  his  suit  at  law  and  obtain  a  judg- 
ment, though  a  decree  should  finally  pass  for  the  complainant, 
it  would  come  too  late.  I  incline,  therefore,  to  give  the  com- 
plainant a  fair  and  full  hearing  on  the  merits  of  bis  cause,  and 
not  io  embarrass  and  defeat  the  object  of  his  suit  by  a  dadtm 
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Against  him  on  this  preliminary  question.  The  parties  are  re- 
sponsible, and  no  danger  is  to  be  apprehended  by  the  short  delay 
necessary  for  taking  the  evidence.  The  injunction,  if  continued, 
must  however  be  upon  terms.  The  complainant  must  stipulate 
to  suspend  further  proceedings  upon  bis  suit  against  the  defend* 
ant  OD  his  note,  until  this  cause  is  settled.  That  suit,  by  the 
pleadings  in  it,  is  connectad  with  the  bond  referred  to  in  this 
case,  and  common  justice  requires  that  tlie  complainant  shall 
not  stop  the  defendant  from  proceeding  in  his  suit  and  yet  go  on 
in  his  own. 

The  injunction  continued  lo  the  bearing,  and  the  costs  to  abide 
the  final  decision. 


Seth  Grosvenor  v.  The  Flax  and  Hemp  Manufacturing 

Company  and  others. 

The  telling  of  gpoods,  or  itoek,  or  property  of  aay  kind,  at  a  priee  beyond  its 
Talae,  at  part  of  a  loan,  by  way  of  coyer  or  pretext  for  obtaining  more 
tlian  the  legal  rate  of  intereet,  will  taint  the  whole  tranaaction  with  uaory, 
and  deetroy  the  validity  of  the  inatrainenta  giren  for  the  loan« 

Proof  that  part  of  the  loan  was  adiranced  in  goods  or  itock,  will  not  throw  on 
the  opposite  party  the  burthen  of  proving  the  value  of  such  goods  or  stock. 
The  person  charging  the  usury  must  prove  not  only  that  the  goods  or  stock 
constituted  a  part  of  the  loan,  but  also  that  they  were  put  off  at  a  price  bew 
jrond  their  value. 

Bill,  for  the  foreclosure  of  a  mortgage  given  by  the  Flax  and 
Hemp  Manufacturing  company  to  Edward  Kellogg,  to  secure 
the  payment  of  two  thousand  nine  hundred  and  ninety-four  dol- 
lars and  six  cents,  assigned  by  Kellogg  to  the  complainant. 
The  bill  sets  forth  two  subsequent  mortgages  upon  the  same 
property,  both  dated  the  24th  of  October,  1838,  one  of  which 
was  given  to  Jonathan  Thorne,  to  secure  the  payment  of  ten 
ihousand  dollars,  and  the  other  to  Sidney  B.  Whitlock,  to  secure 
Ihe  payment  of  five  thousand  dollars.    The  defendants,  Thorne 
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and  Whillock,  answered,  setting  up  their  mortgages  as  incum* 
branccs  upon  the  premises  described  in  the  bill  of  complaint  At 
April  term,  1840,  a  final  decree  was  taken,  directing  all  the 
mortgages  to  be  paid  out  of  the  mortgaged  premises,  iu  the  order 
of  their  priority,  and  execution  was  thereupon  issued. 

On  the  12th  of  June,  1840,  on,  the  petition  of  the  receiTers 
appointed  by  the  chancellor,  for  the  stockholders  and  creditors  of 
the  said  the  Flax  and  Hemp  Manufacturing  companyy  the  de- 
cree was  opened,  proceedings  on  the  execution  stayed,  and  the 
receivers  admitted  to  answer  the  complainant's  bill.  The  receiv- 
ers,  by  their  answer,  admit  the  complainant's  mortgage,  but  in- 
sist that  the  mortgages  of  Thome  and  Whitlock  are  usurious 
and  void.  The  facts  relied  on  as  constituting  the  usury,  appear 
in  the  opinion  of  the  chancellor. 

The  cause  C4iine  on  for  hearing  upon  the  pleadings  and  proo&, 
a^  Newark,  on  the  21st  of  June,  1840. 

J,  J,  Chetwood,  for  complainant 

F.  B,  Chetwood  and  /.  H.  Williafnsoni  for  the  receivers. 


A,  Whitehead  and  E,  Vanarsdale,  for  the  defendants, 
"Thorne  and  Whitlock. 

Cases  cited  by  the  counsel  of  the  receivers.  DouglcLSSy  736 ; 
1  Esp.  Rep.  38 ;  2  Campbell,  375  ;  1  Paige,  613 ;  12  Wen- 
dell,  41;  1  Phillips'  Ev.  202;  1  Stark.  Ev.  47;  18  Wen- 
dell, 353. 

Cases  cited  by  the  counsel  of  Thorne  and  Whitlock.  1  Paige, 
263,  268 ;  I  Sch.  and  Lef.  710,  718 ;  2  Ball  and  Beatty,  271 ; 
4  Peters,  205  ;  2  Campbell,  553 ;  Angel  and  Ames  on  Corp. 
394-5 ;  1  Fonb.  Eq.  22,  233 ;  5  Johji.  Chan.  R.  142 ;  1  Term 
iJ.  153;  Saxton,Z&i. 

The  Chancellor.  There  are  three  mortgages  involved  ia 
this  cause,  made  by  the  Flax  and  Hemp  ManuIiBu;turiog  compa- 
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fiy ;  one  bearing  date  the  27lh  of  October,  1837,  to  Edward 
Kellogg,  and  by  him  assigned  to  the  complainant,  to  secure  die 
sum  of  two  thousand  nine  hundred  and  ninety -four  dollars  and 
six  cents ;  one  bearing  date  the  24lh  of  October,  1838,  to  Jona^ 
than  Tborne,  (a  defendant,)  to  secure  the  sum  of  ten  thousand 
dollars ;  and  one  bearing  date  also  on  the  said  24lh  of  October, 
1838,  to  Sidney  B.  Whklock,  (another  defendant,)  to  secure  the 
sum  of  five  thousand  dollars.  The  complainant's  mortgage  is 
undisputed  both  as  to  its  validity  and  priority,  and  must  of 
course  be  first  paid,  with  costs,  from  the  sale  of  the  property. 
The  Flax  and  Hemp  Manufacturing  company,  became  entan- 
gled and  insolvent  in  their  circumstances,  and  receivers  were 
appointed  to  settle  up  their  affairs  in  the  manner  prescribed  by 
law,  and  those  receivers,  who  are  also  niade  defendants  in  this 
cause,  have  filed  an  answer  impeaching  the  two  mortgages  of 
Tborne  and  Whitlock,  as  usurious  and  void.  The  aHegation  is, 
that  the  two  mortgages  were  made  upon  one  contract,  and  that 
in  truth  they  both  belong  to  Thorne.  That  the  company,  be- 
ing much  in  want  of  money,  applied  through  a  committee  to 
Mr.  Thorne,  to  make  them  a  loan  of  fifteen  thousand  dollars, 
and  which  he  agreed  to  do  provided  they  would  take  five  thou- 
sand dollars  in  the  stock  of  their  own  company  ;  that  is  to  say, 
ten  thousand  dollars  in  money,  and  five  thousand  dollars  in 
stock.  The  loan  was  accepted  and  made  on  these  terms.  The 
further  and  material  allegation  is,  that  this  stock  was  thus  forced 
by  Mr.  Thorne  upon  the  company  at  a  price  beyond  its  true 
value,  and  made  a  cover  for  a  usurious  loan  ;  and  to  carry  out 
his  plans,  and  for  greater  security,  he  divided  the  amount  loaned 
into  two  sums,  and  took  five  thousand  dollars  in  a  separate  bond 
and  mortgage  to  Mr.  Whitfock. 

The  amount  of  these  mortgages  is  large,  and  they  should  not, 
therefore,  be  declared  void  upon  slight  ground;  the  evidence 
should  be  clear  and  decided.  The  statute  against  usury  must 
receive  the  sanction  of  every  court  of  the  state,  the  same  as  any 
other  law,  although  it  may  at  times  produce  harsh  results.  My 
owD  opiofen  16  that  the  stauite  is  necessary,  and  prevents  op> 
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presBion.  The  law  upon  the  case,  as  stated  in  the  answer,  is 
also  well  settled,  and  that  is,  that  the  selling  of  goods,  or  stock, 
or  property  of  any  kind,  at  a  price  beyond  ils  value,  as  part  of 
a  loan,  by  way  of  cover  or  pretext  for  obtaining  more  than  the 
legal  rate  of  interest,  will  vitiate  the  whole  transaction,  and  de- 
stroy the  validity  of  the  instruments  given  for  the  loan.  The 
cases  cited  from  Douglass^  736,  and  I  Esp.  Rep.  38,  do  bat 
express  the  well  settled  doctrine  on  this  subject  The  whole 
question,  therefore,  turns  upon  the  facts  of  the  case.  Do  they 
sustain  the  allegations  made  against  these  mortgages  ?  That 
one  hundred  and  twenty-seven  shares  of  stock  was  taken  at  five 
thousand  dollars,  as  part  of  the  loan,  and  that  the  two  mort- 
gages really  relate  to  one  transaction,  is  abimdantly  proved,  and 
nothing  can  be  plainer  than  that  dividing  this  loan  into  two  sets 
of  securities,  cannot  alter  the  rights  of  the  parties.  It  is  to  the 
contract  we  are  to  look,  and  if  that  embraced  the  entire  loan 
covered  by  both  mortgages,  then  both  the  mortgages  are  in  the 
same  position,  and  are  either  valid  or  invalid,  as  the  proof  may 
turn  out.  What,  then,  was  the  value  of  the  stock  at  the  time 
this  loan  was  made ;  and  was  it  worth  in  market  the  price  at 
which  the  company  took  it  from  Thorne,  or  not?  This  is  the 
great  question  in  the  cause.  That  a  party  producing  a  bond  and 
mortgage  made  in  due  form  of  law,  may  rest  his  claim  to  a  reco« 
very  upon  them  without  proof  of  their  consideration,  is  not  denied, 
but  a  case  is  cited  from  2  Campbell^  375,  which  maintains  that 
after  proof  is  made  that  a  part  of  the  consideration  was  in  goods 
or  stock,  the  onus  of  showing  that  the  stock  or  goods  were  worth 
the  price  at  which  they  are  taken,  is  on  the  holder  of  the  bond 
and  mortgage.  I  cannot  think  that  this  is  the  true  rule,  but  that 
the  party  alleging  the  usury  must  make  the  entire  proof,  not  only 
that  goods  or  stock  constituted  part  of  the  loan,  but  their  value. 
In  the  present  case,  however,  I  see  no  necessity  for  determining 
this  point,  since  the  receivers  have  taken  the  proof  on  their  part, 
and  it  is  by  that  proof  the  case  must  be  settled.  There  are  four 
witnesses  only  examined,  and  of  these  only  three  speak  of  the 
value  of  the  stock  at  or  about  the  time  of  the  looni  and  of  these 
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two  of  them  say  they  considered  .the  stock  at  that  time  worth 
par,  and  one  of  them  places  its  value  only  at  twenty  or  twenty* 
five  dollars  a  share.    Mr.  Houghtooi  the  first  witness  ezaminedi 
says,  he  was  a  director  of  the  company  from  1836  to  1888.    At 
the  time  he  left  he  thinks  the  company  was  well  off  as  to  pro- 
perty, but  short  as  to  money <    This  witness  in  March,  1838, 
transferred  these  one  hundred  and  twenty-seven  shares  to  Mr* 
Thorne  for  three  thousand  five  hundred  dollars,  not  however  as 
an  absolute  sale,  but  reserving  to  himself  the  right  of  redeeming 
them  by  paying  that  amount,  with  interest,  at  any  time  within 
a  year.     Thorne  had  also  the  right  to  sell  the  stock  upon  giving 
the  witness  fifteen  days'  notice,  for  any  sum  not  less  than  the 
three  thousand   five   hundred  dollars,  with   interest.     Thome 
wrote  to  witness  on  the  6th  of  July,  1838,  that  he  was  offered 
three  thousand  five  hundred  dollars,  with  interest  from  the  28th 
March,  for  the  stock.    The  witness  says,  he  wrote  Mr.  Thorne 
that  the  stock  was  worth  more  than  he  was  oflered,  he  thinks  he 
wrote  him  it  was  worth  par,  for  such  was  then  his  opinion.   This 
witness,  then,  clearly  declared  his  belief  that  the  stock  was  worth 
par  at  that  time.     The  fact  that  he  transferred  in  March  prece- 
ding,  these  same  shares  to  Mr.  Thorne  for  three  thousand  five 
hundred  dollars,  does  not  militate  against  this  view  when  the 
nature  of  the  agreement  is  looked  into.     It  was  not  an  absolute 
sale,  but  a  bargain  made  between  them,  as  he  says,  without 
much  reference  to  the  value  of  the  stock,  by  which  he  could 
possess  himself  of  the  notes  of  one  Rich,  and  ofiset  them  to  his 
own  advantage,  in  a  sum  exceeding  five  thousand  dollars.    It  is 
quite  manifest  that  thiee  thousand  five  hundred  dollars  was  not 
fixed  upon  at  the  time  as  the  settled  value  of  the  stock.     The 
witness  at  that  time  insisted  it  was  worth  a  great  deal  more,  and 
declares  he  would  not  have  taken  that  sum  for  it  had  he  been 
able  to  hold  it.    Mr.  Dean,  another  witness,  who  was  a  stock- 
holder in  the  company,  and  who  sold  his  stock  in  1839  for  twen- 
ty-five dollars  a  share,  says  he  would  not  have  sold  this  same 
stock  in  the  summer  and  fall  of  1838  for  less  than  par.    This 

loan  was  made  in  October,  1838|  the  very  time  here  spoken  of. 
69 
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Mr.  Groosenbeck,  on  the  contrnry,  gives  it  as  his  opinion  that  iir 
the  fall  of  1838  this  stock  was  not  worth  more  than  from  twentj 
to  twenty-five  dollars  a  share,  but  he  has  no  knowledge  of  any 
being  sold  or  oflered  at  that  price.  Here,  then,  are  two  witnesses 
declaring  the  stock,  ii>the  summer  and  fall  of  1838,  woith  par, 
and  one  witness,  Uiat  it  was  worth  only  twenty  or  twenty-five 
dollars.  These  witnesses,  too,  it  must  be  remembered,  were 
stockholders,  and  one  a  director  of  the  company.  They  hnd 
the  opportunity  of  knowing,  and  the  motive  to  inquire  into  the 
value  of  the  stock.  The  statement  made  by  the  officers  of  tlic 
company,  showed  this  result,  and  that  its  condition  was  impro- 
ving. Under  these  circumstances',  can  I  say  from  the  evidence 
that  the  stock  was  not  worth  in  the  market  il»  par  value?  The 
weight  of  evidence  is  clearly  on  that  side.  But  this  stock  wns 
not  taken  by  tl>e  company  at  its  |)ar  value.  The  par  value  was 
iiily  dollars  a  share,  and  the  company  took  it  at  only  tlHrty-nine 
dollars  and  forty  cents  a  share. 

The  worst  feature  is  that  of  selling  the  company  its  own 
stock,  and  yet  it  is  evident  this  stock  had  been  received  in  the 
course  of  business  a  short  time  before  by  Thorne,  and  he  might 
very  well  desire,  even  at  a  fair  price,  to  get  rid  of  it,  and  if  the 
price  fixed  upon  was  fair,  he  had  a  right  to  get  clear  of  it  in  the 
way  he  did.  These  witnesses,  it  must  be  remembered,  are  called 
k>  destroy  the  validity  of  these  bonds  and  mortgagee  by  the  re- 
ceivers, they  are  not  the  witnesses  of  Thorne  and  Whitlock,  and 
yet  they  are  very  far  from  showing  that  this  slock  was  put  off  at 
any  undue  price.  The  feelings  and  interest  of  the  witnesses  are 
all  against  Thorne  and  Whitlock. 

My  opinion,  therefore,  is,  that  the  evidence  not  only  fails  to 
make  out  a  case  of  usury  in  these  bonds  and  mortgages,  biK 
that  the  reverse  is  shown.  They  must,  therefore,  be  held  as  valid 
and  subsisting  liens  on  the  properly.  This  view  will  dispense 
with  the  necessity  of  examining  several  questions  raised  on  the 
argument  by  the  defendants,  Thorne  and  Whitlock,  both  as  to 
the  manner  in  which  the  defence  is  raised,  the  competency  of  the 
wUoeMeei  ftnd  the  character  of  the  evidence ;  for,  allowiog  the 
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receivers  to  be  righl  in  these  respects,  they  have  failed  oq  the 
4nei  its  of  the  case.  Notwithstandiug  this  result,  1  think  it  proper 
Co  say  here,  ihat  the  receivers,  under  llie  circumstances,  were  in 
cny  opinion  in  the  righl  discharge  of  their  duty  to  raise  this  ques- 
tion for  the  con;?ideration  of  the  court. 

Theie  iTitist  be  the  usual  reference  to  a  nnaster  to  ascertain  the 
.amount  due  on  the  bonds  and  inoitgages,  and  tlieir  priority. 
Order. accordingly. 


Fanny  Graecen  v.  Walter  Graecen. 

It  is  not  neceuary  that  actual  violonco  be  shown,  to  entitle  the  parly  to  a 
divorce  on  the  ground  of  extreme  cruelty. 

"Isolated  cases  of  wrong  or  cruelty  of  long  standing,  on  the  part  of  the  has. 
band,  will  not  entitle  the  wife  to  a  divorce,  especially  where  a  difieYent 
course  of  treatment  has  since  been  pursued.  But  evidence  of  such  acts  are 
competent  and  proper,  in  connexion  with  more  recent  acts,  to  ehow  a  series 
of  wrongs  and  injuries  on  the  part  of  the  husband. 

A  notice  served  by  the  husband  on  the  wife,  after  the  institution  of  proceedings 
against  him  for  a  divorce,  requesting  her  to  return,  can  avail  nothing  in  his 
defence. 

The  proceeding  in  this  cause  was  instituted  by  the  complain- 
ant by  petition,  under  the  act  of  1 3th  December,  1824,  [Elmer's 
.Digest,  141,)  for  a  divorce  from  her  husband,  Walter  Graecen, 
on  the  ground  of  extremexruelly,  arni  also  for  alimony.  The 
defendant  answered  the  petition.  Evidence  was  taken  by  both 
jmrties,  and  the  cause  was  heard  upon  the  pleadings  and  proofs. 

A.  Whitehead,  for  complainant 

Harlwell  and  O.  «S'.  Halsted,  for  defendant. 

The  Chancellor.     This  is  a  proceeding  under  the  act  pf 
•1824,  by  petition,  for  a  divorce  from  bed  and  board  on  tbe  ground 
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of  extreme  cruelty.    The  parties  are  now  aged  people ;  the  com- 
plainant  beyond  sixty,  and  the  defendant  beyond  seventy  ycanr 
of  age.     It  is  nearly  forty  years  since  the  marriage  took  place, 
and  the  evidence  exhibits  a  melancholy  picture  of  unhappiness  ia 
domestic  life.    It  is  not  a  case  produced  by  intemperance,  or  idle- 
ness, or  extravagance,  or  dishonesty.     The  parties  in  their  obli- 
gations to  others  seem,  as  far  as  can  be  judged  from  the  case,  to 
have  acted  like  persons  of  excellent  understanding,  honest  in 
their  dealings,  and  very  industrious  and  frugal;  but  towards 
each  other  there  was  evidently  no  bond  of  affection,  and  on  the 
part  of  the  husband  a  fierce,  uncontrolable  temper.    I  cannot  fail 
to  remark  here,  that  the  course  taken  in  the  examination  of  the 
witnesses,  has  been  calculated  rather  to  confuse  and  embarrass 
the  case,  than  to  aid  the  court  in  coming  to  a  just  conclusion  up- 
on  its  merits.     The  evidence  should  have  been  confined  to  the 
specific  charges  in  the  bill,  whereas  it  has  in  reality  been  little 
short  of  a  history  of  all  the  family  quarrels  for  the  last  twenty 
years,  a  recital  at  all  times  disgusting  and  painful,  and  never  to 
be  resorted  to  but  from  the  strongest  necessity.     My  purpose  will 
be  to  examine  the  charges  in  the  bill  by  the  evidence,  and  see 
whether  the  defendant  has  exposed  himself  to  the  accusation  of 
extreme  cruelty,  upon  which  alone  the  complainant  can  entide 
herself  to  the  relief  sought. 

In  point  of  time,  the  first  and  most  serious  charge  to  be  con* 
sidered  is  that  in  relation  to  Alexander  Dawson.  The  complain- 
ant alleges  that  her  husband,  for  the  purpose  of  laying  a  foun- 
dation for  a  divorce  from  her,  negociated  a  plan  with  one  Alex- 
ander Dawson,  by  which  he,  Dawson,  after  his  wife  had  gone 
to  bed,  was  to  go  in  her  room  and  get  into  her  bed,  and  then  wit- 
nesses were  to  be  introduced  into  the  room  suddenly  and  detect 
him  in  that  position.  If  this  charge  be  true,  a  more  base  attempt 
to  ruin  the  character  of  his  wife  could  not  be  conceived  of,  and 
should  for  ever  absolve  her  from  all  further  obligations  to  him.  1 
have  been  slow  to  believe  this  story,  so  repugnant  to  all  correct 
and  manly  deportment,  but  I  confess  my  conviction,  from  the 
evidence,  that  it  has  too  much  foundation  in  truth.     Alexander 
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iWBon  Bwears  to  it  himself,  positively,  and  names  two  persons 
lom  the  defendant  told  him  he  had  employed  as  witnesses  to 
ly  in  the  barn.     The  witness  says  he  promised  the  defendant 
ree  or  four  different  times  that  he  would  go  to  his  house  for 
Git  purpose,  but  never  did  go,  and  finally  refused.     He  also 
ys  be  was  to  receive  for  this  act  a  pair  of  oxen  worth  from 
l^hty  to  one  hundred  dollars.     The  character  of  this  witness  for 
racity  is  impeached  by  several  others,  and  by  others  again  he 
spoken  favorably  of.     I  would  not  give  much  credence  to  this 
ory  if  it  depended  on  the  testimony  of  this  witness  alone,  for  I 
uld  desire  no  stronger  impeachment  of  his  character  than  the 
zi  that  he  would  suffer  himself  to  be  employed  in  so  despicable 
id  dishonorable  a  transaction.    But  we  have  it  in  evidence  from 
>phia,  one  of  the  daughters  of  these  parties,  that  her  father 
Id  her,  when  speaking  of  the  stories  that  had  been  in  circula- 
Hi  about  him,  that  they  were  not  true  except  the  Dawson  story, 
id  then  said  that  he  blamed  himself  for  that.     The  story,  he 
id,  was  only  true  in  part,  for  the  proposition  was  made  by  Daw*- 
n  to  him,  and  not  by  him  to  Dawson,  and  he  regretted  he  had 
itened  to  him.     T  see  very  little  difference  whether  the  defend- 
It  made  the  proposition  to  Dawson,  or  suffered  Dawson  to  make 
icb  an  one  to  him,  and  listened  to  it.     He  further  added,  that 
i  finally  told  Dawson  he  would  not  accede  to  his  proposition. 
'o  another  daughter,  Jane,  he  repeated  substantially  the  same 
ling,  and  on  another  occasion.     From  the  evidence  of  Julius  A. 
raecen,  a  son  and  a  witness  in  behalf  of  the  defendant,  (al- 
lough  drawn  from  him  with  manifest  reluctance,)  it  is  evident 
le  defendant  gave  him  five  dollars  to  be  used  to  prevent  Daw- 
>D  from  being  a  witness  in  this  cause ;  and  Dawson  himself 
lys,  that  he  was  persuaded  not  to  attend  as  a  witness,  and  that 
ne  Daniel  McVickar  took  him  to  a  stone  and  lifting  it  up,  said. 
There  is  some  money  for  you,  but  I  don't  give  it  to  you.    This 
I  to  keep  you  from  going  to  Morristown."     The  two  persons 
^bom  the  defendant  named  to  Dawson  as  the  persons  he  had 
mployed  to  stay  in  the  barn  to  keep  watch  for  him,  both  declare 
ley  were  never  so  employed,  and  yet  a  witness  by  the  name  of 
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Stephen  Sanders  swears,  ilmt  he  and  another  person  were  em* 
ployed,  at  about  the  time  Dawson  speaks  of,  by  the  defendant, 
to  slay  iu  his  barn,  under  pretence  that  there  was  sometliing  go- 
ing on  wrong  in  the  house — taking  away  his  things  by  his  wife's 
father  was  mentioned — and  ihat  he  did  slay  there  until  past  mid- 
night. From  all  this,  if  any  credit  is  to  be  given  to  witnesses, 
there  is  too  mucli  foundation  for  the  belief  that  the  story  Dawsoo 
tells  is  true  in  all  its  material  parts. 

Another  ground  of  complaint  made  in  the  bill,  is  actual  vio- 
lence and  threats  of  violence  towards  the  complainant.  I  am 
happy  in  finding  the  evidence  of  positive  violence  insufficient,  but 
that  threats  have  on  several  occasions  been  made,  aod  that  too 
under  circumstances  calculated  to  alarm  the  complainant,  (espe- 
cially when  made  by  a  man  of  violent  passions,)  there  can  be 
no  doubt.  Margaret  Alward  testifies,  that  on  one  occasion,  when 
they  were  at  dinner,  the  defendant  came  in  and  said  to  his  wife 
in  a  passion,  bringing  his  hand  down  on  the  table,  "I  swear  by 
God  I  will  put  that  knife  through  your  head,  if  they  bang  uie 
for  it."  She  further  says,  she  has  heard  him  more  than  once 
threaten  to  put  her  or  kick  her  out  of  doors.  The  daughter  So- 
phia confirms  the  account  at  the  dinner  table  so  far  as  to  recol- 
lect his  bringing  hisiiand  down  on  the  table,  and  his  being  in  a 
great  passion,  and  hearing  the  words  *^  if  they  hang  me  for  it,'' 
but  being  disturbed  by  the  scene  she  left  the  table.  Sophia  also 
says,  that  on  another  occasion,  he  took  the  axe  from  the  wood- 
pile in  great  anger,  and  went  up  to  her  mother's  room  with  it  io 
his  hand,  and  the  witness  took  hold  of  him  and  endeavored  to 
restrain  him.  She  saw  him  take  her  mother's  cloak  and  stamp 
on  it,  and  burn  one  of  her  dresses.  At  another  time,  the  daugh- 
ter Jane  testifies,  that  she  saw  her  father  in  a  great  rage  take  the 
axe  and  -chase  her  mother  round  the  house  to  a  cellar  door,  and 
Xhere  raise  the  axe  and  threaten  to  split  her  down.  The  daugh- 
ters spoke  to  him  on  the  subject  of  his  treatment  to  their  mother, 
and  complained  to  him  that  she  had  no  peace ;  his  answer  wai, 
ihixl  she  did  not  deserve  peace,  and  never  should  have  peace. 
They  represent  him  as  ferocious  and  ungovernable  at  times,  aai 
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mre  evidently  impressed  thnt  their  mother  was  badly  treated  by 
their  falher.  They  say  that  during  the  last  yeai  their  mother 
lived  at  home,  they  did  not  feel  it  safe  to  leave  her  there  alone 
with  biro,  as  hi^  conduct  manifested  so  much  haired  and  dislike 
to  her. 

Another  charge,  which  seems  fully  sustained  against  the  de- 
fendant, is  the  manner  in  which  he  spoke  of  the  complainant  to 
hia  hands  and  to  her,  by  calling  her  his  devil,  faggot  of  hell, 
a  Baekenridge  hypocrite,  ice.  Several  witnesses  confirm  Ibis 
statement.  Tt  seems  the  complainant  was  in  the  habit  of  attend^ 
ing  church  at  Baskemidge,  and  was  a  member  of  the  church 
there.  He  evidently  intended  to  reproach  her  for  her  religious 
sentiments,  and  would  at  limes  refuse  her  a  horse  to  go  to  church. 
When  the  neighbors  took  her  with  them,  some  pf  the  witnesses 
say  iie  reproached  them  for  it.  In  sickness,  also,  he  seems  to 
have  neglected  his  wife  shamefully,  never  going  in  to  see  her, 
and  sometimes  refusing  and  objecting  to  having  a  physician  sent 
for. 

There  are  other  instances  stated  in  the  bill,  and  in  the  evi- 
deiKe,  of  unjustifiable  conduct  on  the  part  of  the  defendant, 
which  it  is  unnecessary  to  examine,  as  I  deem  what  has  already 
been  said  a  sufficient  outline  of  this  disgusting  history  to  exhibit 
the  case  made  by  the  complainant;  a  case  which  upon  its  face 
claims  for  her  the  protection  of  the  court,  unless  the  defendant 
can  in  some  way  defend  himself  against  so  serious  accusations. 
Without  going  minutely  into  his  evidence,  it  will  be  proper  to 
coDsMer  some  of  the  grounds  of  defence  assumed  by  him. 

And  first,  he  alleges  that  the  conduct  of  the  complainant  her- 
self was  calculated  to  excite  his  passions,  and  that  she  and  ihe 
daughters  have  conspired  against  him.  I  am  very  far  from  con- 
sidering the  complainant  blameless.  She  appears  to  be  a  woman 
of  spirit  and  temper,  but  I  can  trace  in  her  conduct  nothing  to 
justify  the  treatment  she  received.  It  is  hardly  to  be  supposed 
ihut  a  woman  can  receive  every  indignity  at  the  hands  of  her 
husband,  and  never  show  resentment.  It  is  human  nature,  and 
even  if  ai  tiroes  her  conduct  might  aflford  some  extenuatioa  of 
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ber  husband  8  conduct,  it  can  never  justify  it     The  defendant 
18  a  farmer  of  respectable  property,  and  the  complainant,  as  is 
clearly  proved,  was  a  hard-working  woman,  and  contributed  her 
share  in  accumulating  the  property  and  bringing  up  the  family. 
It  was  her  habit  to  sell  things  from  the  farm,  such  as  butter,  and 
even  grain  at  times,  and  supply  the  family  with  groceries  and 
other  necessaries  not  furnished  from  the  farm.     I  have  formed 
the  opinion  from  the  evidence,  that  the  fenmle  branch  of  this 
family,  both  the  mother  and  daughters,  had  a  higher  ambition 
than  (he  defendant,  and  desired  to  place  themselves  in  the  world 
on  the  best  footing  in  their  power.     For  this  I  would  rather  com- 
mend them,  and  especially  as  it  was  done  by  their  individaal 
exertions,  rather  than  by  any  undue  calls  upon  the  defendant 
All  that  part  of  the  evidence,  therefore,  relating  to  things  taken 
from  the  place  and  exchanged  at  the  store  by  the  complainant, 
would  seem  to  fall  naturally  and  properly  under  this  arrangement 
of  the  family. 

Tt  is  attempted  to  fasten  a  charge  upon  the  complaioaot  of 
having  posted  up  a  notice  of  an  infamous  character  at  a  Mrs. 
Heath's,  impeaching  her  virtue ;  and  from  the  evidence  of  Jolios 
A.  Graecen  I  was  impressed  that  it  must  be  so.  He  says  he  saw 
the  writing  in  his  mother's  possession,  which  she  read  to  him, 
and  said  it  would  be  a  fine  thing  to  destroy  her  character.  He 
says  further,  that  she  dressed  up  a  girl  by  the  name  of  Roth 
Cummings  in  his  clothes,  and  gives  it  as  his  impression  that  she 
sent  the  girl  to  paste  it  up  at  Mrs.  Heath's  gate.  This  seems 
very  plain  evidence,  and  yet  the  story  on  the  face  of  it  is  un- 
natural for  a  sensible  woman,  as  the  complainant  is  reputed  to 
be,  for  her  detection  would  be  certain.  Jane,  the  sister  of  this 
witness,  however,  on  ber  examination,  says,  that  two  persoos, 
esquire  Dayton  and  esquire  Rickey,  were  called  in  at  one  time  to 
settle  some  difficulties  between  the  complainant  and  the  defend- 
ant, when  the  defendant  charged  his  wife  .with  putting  up  this 
notice,  and  Julius  was  asked  if  he  had  ever  seen  the  notice  be- 
fore, and  he  said  he  had  not  and  knew  nothing  about  it  If 
true,  the  fact  of  the  complainant's  having  placed  up  a  paper  of 
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this  kind  at  the  door  of  a  neighbor  of  unimpeachable  character, 
would  certainly  detract  much  from  her  own  standing ;  but  while 
I  have  no  doubt,  from  the  evidence  of  Mr.  Heath  and  others, 
that  such  notice  was  put  up,  I  am  by  no  means  satisfied  that  it 
t?as  put  up  by  this  complainant.  There  is  no  proof  but  that 
of  Julius  to  fix  it  upon  her,  and  it  seems  that  on  another  occasion 
he  denied  all  knowledge  about  it. 

Sjeveral  of  the  hands  who  worked  on  the  place  have  been  ex* 
amined,  and  they  state,  according  to  their  own  impressions, 
which  of  these  parties  was  most  to  blame.  In  general  they  do 
not  complain  that  Mrs.  Graecen  did  not  make  proper  provisioa 
for  them,  but  they  speak  unfavorably  of  her  general  disposition 
and  temper.  Her  conduct  when  she  left  her  husband's  house,  in 
taking  away  household  furniture,  was  certainly  in  the  highest 
degree  improper,  and  the  goods  might  at  any  time  have  been 
reclaimed  by  the  defendant.  It  was  not  a  sufiScient  excuse  for 
80  doing,  that  she  had  labored  with  her  own  hands  to  procure 
moii  that  she  took,  and  that  her  desolate  situation  required  it. 
This  may  afford  some  apology,  but  it  would  have  been  far  better 
had  she  gone  away  empty-handed,  and  resorted  to  the  laws  of 
the  country  for  her  rights. 

The  charge  of  combination  on  the  part  of  the  daughters  against 
their  father  and  in  favor  of  their  mother,  is  not  sustained.  I  see 
DO  sayings  or  doings  on  their  port  toward  their  father,  that  can 
expose  them  to  this  censure.  If  they  believed  their  another  bad- 
ly treated,  they  had  a  right  to  espouse  Iter  cause  and  vindicate 
her  from  reproach.  They  should  do  so,  undoubtedly,  in  a  pro- 
per form  and  manner,  and  for  aught  that  appears  it  was  so 
done. 

It  is  further  objected,  that  many  of  the  transactions  referred  . 

to  are  too  far  back,  and  should  not  now  be  brought  forward  to 

prejudice  this  cause.     There  is  some  weight  in  this  objection, 

and  if  it  were  an  isolated  occurrence  long  since  passed  by,  on 

which  alone  the  cause  rested,  I  should  think  it  ought  to  prevail, 

and  especially  so  if  a  different  course  of  treatment  had  of  late 

years  been  pursued.    But  the  evideoce  is,  that  the  bitterneas  and 
60 
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ill  feeling  of  the  defendant  towards  his  wife  has  not  only  oootitf- 
«ed,  but  been  on  the  increase  up  to  the  time  of  her  leaving  her 
borne.  It  is  the  connexion  which  exists  between  the  acts  of  op- 
pression on  the  part  of  this  bueband  in  former  days  and  now, 
showing  a  series  of  injustice  and  wrong  on  his  part,  and  of  long 
endurance  and  forbearance  on  the  part  of  the  wife,  that  gives 
force  and  propriety  to  this  evidence. 

It  is  objected,  that  as  no  actual  violence  is  shown  to  the  person 
of  the  complainant,  the  case  is  not  wiihiu  the  meaning  of  the 
statute  which  authorizes  a  divorce  for  extreme  cruelty.  What 
are  the  limits  to  which  the  court  are  confined  under  this  act,  it 
may  not  be  easy  to  define,  and  it  is  not  necessary  so  to  do  in  tke 
present  case.  I  deem  the  conduct  of  the  defendant  as  clearly 
and  plainly  within  the  act.  In  4  John.  Chan.  189,  chancellor 
Kent  says,  '*  That  mere  petulance  and  rudeness,  and  sallies  of 
passion)  might  not  be  sufficient,  but  a  series  of  acts  of  personal 
violence,  or  danger  of  life,  limb  or  health  are."  If  the  conduct 
of  this  defendant  in  the  Dawson  afiiiir,  in  raisirig  the  axe  and 
threatening  to  cut  down  his  wife,  and  a  continual  use  of  insulting 
language  toward  her,  are  not  within  the  meaning  of  the  act, 
it  would  be  difficult  to  find  a  case  that  is.  It  is  a  case  every  way 
much  stronger  than  that  in  iSaofion,  474,  in  which  a  divorce  was 
ordered. 

As  to  the  notice  which  the  defendant  served  on  bis  wife  after 
this  suit  was  instituted,  requesting  her  to  come  back,  it  can  avail 
him  nothing.  If  she  lived  there  in  the  unhappy  state  related  by 
the  witnesses,  she  was  not  bound  to  return,  and  I  feel  well  satis- 
fied the  notice  was  only  set  ved  to  produce  an  efifect  on  this  cause. 
The  defendant  did  not  wish  his  wife  to  return ;  indeed,  he  told 
bis  daughter-in-law  that  if  she  did  come  back,  he  would  choose 
what  corner  of  the  house  to  put  her  in« 

My  view  of  this  whole  case  is,  that  I  am  called  upon  by  every 
principle  of  justice  to  separate  these  parties.  How  is  this  family 
now  situated  ?  The  father  remains  the  sole  tenant  of  his  home. 
The  children,  four  in  number,  three  of  them  females  unmarried, 
and  the  wife,  have  left  it,  and  ae  they  say,  oa  account  of  the  oondiict 


JULY  TERM,  1841.  407 

[Grasem  t.  Graacen.] 

«f  this  defeodaDt  The  girls  say  his  treatment  of  their  mother 
rendered  (heir  life  unhaj:)py,  and  the  son,  who  went  there  to  live 
with  his  wife  after  his  mother  left,  has  also  gone,  and  the  very 
night  before  he  left  had,  as  be  says,  a  scuffle  with  his  father,  in 
which  his  father  threatened  to  stab  him. 

One  of  the  counsel  of  the  defendant,  indeed,  stated  on  the 
argument,  that  he  did  not  so  much  object  to  the  separation,  but 
protested  against  any  decree  for  alimony.  This  would  be  cruel, 
indeed,  to  turn  off  this  old  woman,  after  toiling  for  nearly  forty 
years  on  the  farm,  without  a  cent.  She  is  now  old  and  unable  to 
procure  a  support  without  the  assistance  of  her  daughters,  who 
have  their  own  living  to  make.  She  is  entitled  to  reasonable  ali- 
mony. I  shall,  therefore,  decree  a  divorce  a  tnensa  et  thoroj  for 
life,  between  these  parlies,  and  refer  .tlie  ^question  of  alimony  to.a 
master  in  the  usual  form. 


JoHtf  G.  Coster  v.  The  Monroe  Manufacturitto 

Company. 

Whexe  land  it  conveyed  with  covenant  of  warranty,  and  the  porchaaers  are 
evicted  from  part  of  the  premiMS*  or  a  judgment  in  ejectment  ia  recovered 
-againit  them ;  on  a  bill  by  the  vendor  for  a  forecloaure  of  a  mortgage  given 
for  a  part  of  the  purehaie  money,  equity  will  permit  the  parohaaera,  or  tboae 
claiming  under  them,  to  avail  themaelvea  of  the  failure  of  title  aa  a  defonoe 
againat  a  recovery  upon  the  mortgage;  and  will  either  atay  the  proceeding! 
upon  the  mortgage  until  the  damages  arising  from  the  failure  of  title  are 
ascertained  by  a  suit  at  law,  or  will  direct  an  issue,  or  a  reference  to  a  maa- 
ler,  to  ascertain  the  damages,  before  decreeing  a  recovery  upon  the  mort- 
gage.  As  a  general  rule,  it  will  be  referred  to  a  master  to  ascertain  the 
damages,  unless  the  complainant  requires  a  trial  at  law. 

But  if  the  bill  for  foreclosure  be  filed  by  an  assignee  of  the  mortgage  without 

notice,  will  equity,  under  such  circumstances,  interfere  7 — Quere. 
A  court  of  equity  will,  to  effectuate  justice,  settle  unliquidated  damages. 

A  covenant  of  warranty  by  one  of  several  granto;v,  made  at  the  same  time 
with  the  original  deed,  and  endorsed  upon  it,  will  receive  the  sana  eon. 
etznction  as  if  made  in  the  body  of  the  deed. 
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An  actual  eviotion  w  not  necetaary  to  entitle  the  defendant  to  his  danafw  ob 
tho  covenant,  proFided  there  has  been  a  trial  and  judgment  in  ejectment, 
though  the  court  will  not  act  upon  a  mere  allegation  that  the  title  ii  de- 
feetive. 

Where  one  of  leveral  gran'ora,  holding  one  hundred  and  fortj.nine  aharee 
out  of  six  hundred  and  eightj.two,  in  which  the  premiaes  are  held,  eoie. 
nants  that  he  ie  tho  owner  uf  the  said  one  hundred  and  forty.nine  ahaita, 
and  that  the  same  are  free  of  incumbrances,  and  that  the  grantor  will  war- 
rant and  defend  the  title  to  the  hargnined  promises  to  the  extent  of^mii 
•Acres  and  no  further^  and  tho  title  to  the  premises  partially  fails,  the  ten- 
dor  is  liable  on  his  covenant  only  in  proportion  to  the  number  of  ahafes  held 
by  him. 

In  the  construction  of  covenants,  it  is  a  settled  rule  both  at  law  and  in  equity, 
to  look  to  the  evident  meaning  of  the  parties. 

Th£  bill  in  ihis  cause  was  filed  for  the  foreclosure  of  a  nH>rt- 
gnge  given  by  Francitj  Mann  and  wife  and  John  W.  Berry  and 
wife  to  (he  cotnplainant,  bearing  date  on  the  firH  day  of  Febrl^ 
ary,  eighteen  hundred  and  thirty-one,  to  secure  the  payment  of 
twenty  ihoneand  dollard. 

The  answer  of  the  defendants,  '^  The  Monroe  Manufacturing 
company,"  admits  the  bond  and  mortgage  as  staled  in  the  coiti- 
plainant's  bill;  but  stales,  thai  the  mortgaged  premises  were  sold 
and  conveyed  by  the  complainant  and  others  to  Francis  Mann 
and  John  W.  Berry,  by  deed  bearing  even  date  with  the  complain- 
ant's  mortgage,  for  the  consideration  of  twenty-five  thousand  dol- 
lars, and  thai  the  bond  and  mortgage  mentioned  in  llie  com- 
plainant's  bill  were  given  to  secure  pari  of  the  purchase  money 
of  said  premises:  that  the  premises,  prior  lo  the  execution  of  the 
deed,  were  declared  by  the  three  owners  thereof  to  be  divided 
inlo  six  hundred  and  eighty-two  shares,  and  that  at  the  time  of 
,  the  said  sale  complainant  held  one  hundred  and  forty-nine  bhares 
(hereof,  and  was  entitled  to  a  like  proportion  of  the  consideraiioa 
money  given  for  the  purchase  of  said  pretnises,  which  proporiioa 
amounted  lo  about  five  thousand  four  hundred  and  sixiy  dollars: 
that  on  the  same  day,  and  at  the  lime  of  the  execution  of  the 
deed  lo  Mann  and  Berry,  and  before  the  delivery  of  the  deed  or 
of  the  bond  and  mortgage,  the  complainant  duly  executed,  under 
bis  band  and  seal,  a  special  covenant  of  warranty  of  the  title  to 
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«aid  premises,  endorsed  on  (he  deed  in  the  following  words : — 
'<  Know  all  men  by  ihese  presents,  ihnt  I,  John  G.  Coster,  one 
"  of  the  grantors  within  named,  do  hereby,  for  myself,  my  heirs, 
''  executors,  administrators  and  assigns,  in  respect  of  my  propor- 
"  tion,  being  one  hundred  and  forty-nine  shares  out  of  the  six 
"  hundred  and  eighty-two  shares  within  mentioned,  and  of  the 
"  like  pro|)ortion  of  the  consideration  moni^  within  mentioned, 
''  but  not  in  respect  of  the  residue  of  said  ehares  or  of  the  said 
"  consideration  money,  covenant  and  agree  with  the  within 
''  named  Francis  Mann  and  John  W.  Berry,  their  heirs  and  as- 
"  signs,  that  I  am  the  owner  of  the  said  one  hundred  and  forty- 
"  nine  shares,  and  have  good  right  to  sell  ihe  same  in  manner 
''  within  mentioned,  and  that  the  same  are  free  of  all  incum- 
"  brances,  and  that  I  will  wairanc  and  defend  the  tiile  to  the 
''  within  premises  to  the  extent  of  said  shares  and  no  further,  to 
"  said  Francis  Mann  and  John  W.  Berry,  tlieir  heirs  and  as- 
^  signs."  Insists,  that  the  covenant  was  a  pirt  of  the  transac- 
tion of  sale  and  purchase,  that  it  was  intended  to  be  and  should 
be  considered  as  a  part  of  the  said  deed  of  conveyance.  States, 
that  by  deed,  dated  June  23d,  1834,  John  W.  Berry  and  wife 
conveyed  to  James  N.  Mathews  the  undivided  half  part  of  the 
premises,  machinery,  &c.  as  described  in  complainant's  bill,  and 
that  by  deed  dated  September  20ih,  1834,  Francis  Mann  and 
wife  conveyed  to  the  said  James  N.  Mathews  his  undipided  half 
part  of  the  said  premises  and  machinery,  &c.  stibject  to  the  com- 
plainant's mortgage:  that  the  said  deed  from  Mann  to  Mathews 
contained  covenants  of  quiet  possession,  against  incumbrances  of 
every  description  excepting  complainant's  mortgage,  and  of 
general  warranty  :  that  by  means  of  said  conveyances,  Mathews 
became  possessed  of  the  entire  premises,  with  the  machinery 
thereon,  and  that  he  also  received  the  title  deed  and  covenant 
executed  by  complainant.  States,  that  by  deed  dated  August 
22d,  1835,  Mathews,  for  the  consideration  of  thirty  thousnnd 
dollars,  conveyed  the  premises,  with  the  improvements,  to  Samuel 
G.  Wheeler,  subject  to  complainant's  moitgage,  which  was  ac« 
counted  as  part  of  the  coosideratioo  money,  and  that  Mathews 
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passed  to  Wheeler  the  title  deeds  and  the  aforesaid  coveDaal;  aod 
that  the  deed  from  Mathews  to  Wheeler  contained  full  covenaDts 
of  warranty  of  title.  That  when  Wheeler  purchased  the  prem- 
ises, the  mills  and  buildings  were  out  of  repair ;  that  he  expend- 
ed large  sunns  of  nnoney  in  repairing  and  painting  the  same,  aod 
in  purchasing  and  erecting  machinery :  that  he  erected  another 
building  upon  the  premises,  which  be  also  stocked  with  macbioe- 
ry,  and  that  by  means  of  his  improvements  the  property  waf 
greatly  enhanced  in  value.  That  the  "  Monroe  Mauufacturiog 
company"  is  an  incorporation  created  by  the  legislature  of  New- 
Jersey,  for  manufacturing  cotton  and  other  articles ;  that  their 
location  and  seat  of  business  is  in  Paterson  ;  that  for  the  purpose 
of  carrying  on  their  business  with  greater  advantage,  they  par- 
chased  from  Samuel  G.Wheeler  the  property  covered  by  complain- 
ant's mortgage :  that  Wheeler  and  wife,  by  deed  containing  full 
covenants,  dated  24lh  March,  1838,  for  the  consideration  of  sixty 
thousand  dollars,  conveyed  to  said  company  the  same  premises 
set  forth  and  described  in  complainant's  mortgage  and  bill,  to- 
gether with  the  mills  and  improvements  thereon :  that  the  prem- 
ises, at  the  time  of  the  last  mentioned  purchase,  were  understood 
to  be  subject  to  complainant's  mortgage,  and  that  the  company 
were  to  pay  ofTand  satisfy  the  same:  that  the  deed  from  Whee- 
ler to  the  company  contained  covenants  of  seizin  and  warranty 
against  incumbrances,  and  that  all  the  title  papers  and  the  cove- 
nant of  complainant  were  banded  over  to  the  company.  That 
the  title  of  complainant  and  the  other  original  grantors,  was  not 
good  for  all  the  premises  conveyed  by  them  to  Berry  and  Mann 
and  embraced  in  eomplainanl's  mortgage ;  but  that  their  title  to 
a  part  thereof,  upon  which  Wheeler  had  erected  a  building  and 
made  valuable  improvements,  (a  particular  description  whereof  is 
contained  in  the  answer,)  was  wholly  defective :  that  while  tbe 
premises  were  possessed  by  Mathews,  an  action  of  trespass  aod 
ejectment  was  instituted  against  him  in  the  supreme  court  of 
New  Jersey,  on  the  demise  of  "  tbe  Society  for  establishing  use- 
ful Manufactures,"  for  that  part  of  the  mortgaged  premises  de- 
scribed in  the  answer:  that  although   the  auit  was  peodiof 
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against  Mathews  at  the  time  of  the  purchase  by  the  company 
from  Wheeler,  they-were  induced  by  the  inquiries  be  had  made 
respecting  the  title,  and  the  opinions  obtained  from  his  counsel, 
to  believe  that  his  title,  derived  originally  from  complainant  and 
others,  was  perfect  and  valid  for  the  whole  premises,  and  that 
they  purchased  under  such  belief.  States,  that  after  Wheeler 
purchased  the  premises  and  entered  into  possession,  and  during 
the  pendency  of  the  said  action  of  ejectment,  he  had  several  in- 
terviews upon  the  subject  with  complainant  and  his  counsel ;  that 
he  gave  complainant  notice  of  the  suit,  and  required  him  to  de- 
fend the  same ;  that  complainant  never  denied  his  liability  upon 
his  covenant,  but  always  promised  Wheeler  to  have  the  matter 
arranged :  that  complainant's  son  and  counsel  visited  Paterson 
and  had  one  or  more  interviews  with  the  goverrtor  of  said  society 
upon  the  subject :  that  upon  complainant^s  request  the  trial  of  the 
cause  was  once  or  oftener  postponed,  on  account  of  the  absence 
of  one  of  the  grantors  from  the  country,  upon  complainant's  al- 
legation that  on  his  return  home  the  matter  should  be  settled  to 
Wheeler's  satisfaction.  That  once,  when  the  cause  was  noticed 
fur  trial,  a  written  notice  informing  him  of  the  time  and  place 
was  previously  left  at  complainant's  dwelling  house  in  New-York, 
requesting  him  to  defend  the  title  to  the  properly  against  the 
claim  of  the  said  society :  that  complainant  failed  to  attend  to  the 
cause,  and  that  the  plaintiff  obtained  judgment  in  his  said  action 
for  the  recovery  of  said  premises ;  that  subsequently  a  writ  of 
possession  was  issued,  directing  the  sheriff  to  give  the  plaintiff 
possession  of  the  ground  and  premises  recovered  by  him :  that 
the  company,  having  previously  purchased  the  whole  premises, 
including  the  part  for  which  judgment  was  recovered  by  the  said 
society,  and  being  informed  that  the  sheriff  was  about  to  dispos- 
sess them  of  that  part  thereof,  negociated  with  the  society  and 
purchased  for  five  thousand  dollars  tl>e  said  piece  of  land  and 
prenHses ;  which  sum  was  the  consideration  for  the  value  of  the 
rights  of  said  society  in  the  land,  not  embracing  the  improve- 
ments made  thereon  by  the  company  and  Wheeler;  and  that  a 
conveyance  was  executed  therefor  on  the  13tb  of  August,  1838, 
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and  the  money  paid.     Ins^ista,  ihat  an  allowance  by  way  of  set- 
off,  with  inleresl,  should  be  made  from  the  mortgage  debt,  equal 
to  the  proportion  which  ihni  part  of  the  preniidee  bore  fo  the  whole 
in  respect  to  the  consideration  paid  to  complainant  and  others  up- 
on the  original  purchase  from  them,  iucltiding  the  amount  se- 
cured by  the  mortgage.     Charges,  that,  the  premises  which  were 
defective  in  title,  and  for  which  a  recovery  was  obtained  upon  a 
paramount  title,  constituted  a  large  portion  of  the  whole  value  of 
the  property  conveyed  by  complainant  and  others  to  Berry  and 
Mnnn  ;  that  the  relative  value  thereof  to  the  residue  of  the  prem- 
ises, is  at  least  one  fifth  of  the  whole,  and  that  the  share  of  the 
consideration  money  which  shotild  be  refunded,  with  inleresi,  on 
account  of  the  defect  in  the  title,  will  greatly  exceed  the  amount 
paid  to  the  society,  and  the  interest  thereon.     States,  that  Beny 
and  Mathews  have  left  this  slate,  and  as  they  believe  do  net  r^ 
side  in  the  United  States,  and  that  Mann  is  Qot  n  resident  of 
New-Jersey  ;  that  Wheeler  has  become  embarrassed,  and  will  be 
wholly  unable  to  respond  to  the  company  on  his  covenant  foranj 
part  of  their  damages  in  case  the  whole  mortgage  debt  should  be 
recovered.     Insists  that  in  an  action  at  law,  complainant  would 
be  liable  to  the  company,  as  assignees  of  Berry  and  Mann,  upon 
his  covenant  of  warranty  of  title,  to  the  extent  of  the  aniountof 
his  then  interest  in  the  premises,  and  the  like  proponioo  of  the 
whole  consideration  of  the  purchase  from  him  and  ochen;  but 
inasmuch  as  complainant  resides  out  of  this  state,  and  a  praeecu- 
tion  upon  the  said  covenant  in  a  foreign  state  would  be  aUeoded 
with  embarrassments,  the  company  are  willing  to  take  five  Ihoa- 
sand  dollars,  with  interest,  the  consideration  given  to  the  "Society 
for  establishing  useful  Manufactures"  for  their  conveyance;  or  to 
have  that  much  allowed  as  a  credit  on  the  mortga^^e  debt  in  dis- 
cbarge of  the  said  covenant  of  complainant ;  but  they  insist  that 
in  equity  an  allowance  by  way  of  setoff  or  deduction  ought  to 
be  made  from  the  mortgage  debt  of  the  amount  of  five  thoa- 
sand  dollars,  paid  to  the  society,  with  interest,  or  a  deductkxi  of 
a  rateable  proportion  of  said  amount. 
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The  cauae  came  on  for  hearing  upoa  the  hillj  aiiswer,  and 
replication. 

JEr.  Vanarsdale,  for  complainant 

E.  B.  D.  Ogden^  for  defendant* 

Cases  cited  by  the  complainant's  counsel.  2  John,  Chan.  R. 
623 ;  2  Brown's  Pari  Cas.  134,  136 ;  4  Kenfs  Com.  476 ; 
2  Harrison,  309 ;  Jeremy's  E^.  486 ;  Levinz,  46,  47 ;  Dyer^ 
240 ;  1  Wendell,  228 ;  2  Johns.  Cas.  203 ;  2  Bos.  and  PiM. 
13 ;  7  John.  /?.  380 ;  2  Mass.  437 ;  3  Term  Rep.  393,  678  j 
1  Hen.  Bl.  562. 

The  Chancellor.  This  bill  is  filed  on  a  mortgage  made 
by  Francis  Mann  and  John  W.  Berry  to  the  comphiinant,  to  se- 
cure the  payment  of  twenty  thousand  dollars.  The  validity  of 
the  mortgage  is  not  quiestioned.  but  the  defendant  claims  to  have 
a  deduction  from  its  amount  for  the  reasons  stated  in  the  answer. 
By  the  answer,  which  is  sustained  by  the  proofs,  it  seems 
that  the  mortgage  covers  what  was  formerly  known  as  the  Bea- 
ver woollen  factory,  but  latterly  the  Rutgers  cotton  factory  mills 
and  buildings,  and  lot  of  land  whereon  they  stand,  in  the  town 
{it  PatersoD.  This  mill,  being  owned  by  several  persons,  was 
divided  by  them  into  shares,  and  the  several  parties  holding  these 
shares  conveyed  the  property  to  Mann  and  Berry,  who,  as  part 
of  the  consideration,  executed  the  mortgage  to  the  complainant. 
The  property  has  been  conveyed  in  the  usual  and  regular  man- 
ner, by  Mann  and  Berry,  through  several  parties,  to  the  defend- 
ants, "  The  Monroe  Manufacturing  company,"  which  company 
now  has  the  equity  of  redemption  in  the  premises.  The  deed  to 
Mann  and  Berry  bears  date  the  first  day  of  February,  1831,  (the 
same  day  with  the  complainant's  bond  and  mortgage,)  and  is 
made  by  the  executors  of  Henry  Rutgers,  the  executors  of  Wil- 
liam Few,  Ichabod  Prall  and  wife,  Jeromus  Johnson,  and  \h% 
6i 
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complainant  and  wife,  as  parties  of  the  first  part  In  a  reciiEaf 
in  the  deed,  the  shares  are  stated  to  be  six  hundred  and  eigbty-- 
two,  of  which,  at  the  time  of  the  conveyance,  the  estate  of  Hen- 
ry Rutgers  held  one  hundred  and  sixty-four,  the  estate  of  William 
Few  one  hundred  and  thirty-five,  Ichabod  Prall  and  wife  fifty- 
six,  Jeromns  Johnson  one  hundred  and  seventy-eight,  and  (be 
complainant  one  hundred  and  forty-nine.  The  interest  of  these 
parties  was  distinct,  and  no  way  dependent  on  each  other  any 
farther  than  all  share-holders  in  a  joint  stock  company.  Elacb 
had  an  interest  to  tlie  amount  of  his  shares,  and  no  more.  The' 
deed  purports  a:nd  was  no  doubt  made  upon  the  consideration  of 
twenty -five  thousand  dollars,  of  which  sum  the  comphainanfs 
mortgage  constituted  twenty  thousand  dollars,  and  the  remaining 
five  thousand  dollars  was  either  paid  in  cash  or  otherwise  secured. 
The  covenants  in  the  body  of  the  deed  are  only  against  the  acts 
of  the  grantors,  for  quiet  enjoyment  and  for  further  assurances; 
but  there  is  a  separate  and  independent  covenant  on  I  he  back  of 
the  deed  for  a  warranty  of  title,  made  by  the  complainant  alone^ 
For  a  part  of  the  lot  conveyed  in  this  deed,  the  title  of  the  gran- 
tors turns  out  to  be  defective,  and  an  action  of  ejectment  has  been 
brought,  the  cause  tried,  and  verdict  and  judgment  in  favor  of 
the  lessor  against  the  title  of  the  grantors  in  the  deed.  The  ex- 
ecution was  issued  and  about  to  be  executed  for  the  part  recover- 
ed in  the  suit,  when  the  defendants,  rather  than  be  dispossessed, 
paid  the  Society  for  establishing  useful  Manufactures,  (the  piain- 
tifis  in  ejectment,)  five  thousand  dollars,  and  took  their  tithe  for 
the  portion  of  the  premises  so  declared  to  belong  to  them.  The 
defendants  now  insist  that  they  are  entitled  to  have  an  abatement 
en  the  amount  due  the  complainant  on  his  mortgage,  of  the 
damages  which  they  have  sustained  by  the  recovery  of  the  Soci- 
ety for  establishing  useful  Manufactures,  by  virtue  of  the  cove- 
«ant  entered  into  by  the  complainant  on  the  back  of  the  deed. 

This  statement  of  the  case  will  present  two  questions :  Ist, 
Whether  the  defendants  can  avail  themselves  of  this  defence  io 
this  actum  7  ood  if  so,  theo^  2d|  To  what  extent  is  the  com- 
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flainant  bound  by  his  covenant ;  or,  in  other  words,  what  is  its 
true  construction  and  meaning? 

1.  Upon  the  first  qtiestion,  I  am,  after  careful  consideratioOi 
clearly  of  opinion,  that  it  is  the  foounden  duty  of  this  court  to 
take  notice  of  a  defence  of  tliis  character,  and  either  slay  the  suit 
-on  the  mortgage  until  the  damages  are  ascertained  by  a  suit  at 
law,  or  by  directing  an  issue  to  settle  the  liability,  or  by  a  refer- 
ence to  a  master.  To  allow  the  holder  of  a  mortgage 'to  go  oa 
and  under  a  decree  to  establish  his  claim  to  his  whole  demand, 
when  the  defendant  shows  by  the  record  of  recovery  against  him 
that  a  part  of  the  very  land  for  which  he  gave  the  mortgage  did 
Dot  belong  to  the  mortgagee  at  the  time  he  conveyed,  and  that 
400  against  the  express  covenant  of  the  moitgagee,  would,  I  think, 
violate  that  sound  principle  of  the  court  which  requites  that  com- 
plete justice  be  done  to  all  parties,  and  not  by  halves.  Take 
ihis  very  case,  where  the  title  of  a  part  only  of  the  property  turns 
out  to  be  deTective.  A  decree  for  the  whole  amount  might  take 
4'roin  the  defendant  that  poition  of  the  property  for  which  he  has 
good  title,  when,  if  the  abatement  was  made  for  his  lues,  it  might 
be  in  his  power  to  pay  off  the  balance  remaining  against  him,  or 
make  such  arrangement  as  to  save  his  properly ;  and  all  this 
'embarrassment  created  by  the  act  of  the  mortgagee  in  sellinf^ 
property  for  which  he  had  wo  title.  There  is  another  obvious 
propriety  in  this  course.  The  mortgagee  may  be  unable  to  pay 
Ihe  damages  at  the  end  of  a  suit  on  his  covenant,  -and  if  €0,  he 
geis  the  whole  of  bis  money  on  the  mortgage,  and  ^he  entire  loss 
is  vistled  on  the  purchaser.  This  must  be  understood  as  apply- 
ing only  to  a  case  where  the  original  parties  ore  before  the  court; 
what  view  shotild  be  taken  if  the  mortgage  is  assigned  to  other 
liands,  need  not^here  be  considered,  for  tlie  original  mortgagee 
.and  covenantor  is  the  party  now  before  the  court  as  complainant 
1  confess  I  have  not  been  able  to  find  this  subject  considered  in 
4he  cases  as  I  hod  expected,  and  yet  it  appears  to  me  so  obvi- 
•ously  correct  in  principle,  that  I  cannot  doubt  its  propriety.  The 
freat  objectk)[i  is  the  difficulty  in  this  court  undertaking  to  settle 
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unliquidated  damages.  I  know  this  is  a  difficultyi  and  yiC  in 
some  cases  a  court  of  equity  will,  to  effectuate  juaiioe^  MUk 
damages  which  are  unliquidated.  But  if  this  obsCaclQ  should  be 
deemed  insuperable,  still  it  would  constitute  no  souod  dbjectioa 
to  the  court  staying  the  complainant's  recovery  on  his  mortgage 
until  a  reasonable  opportunity  be  afforded  the  defendant  to  ascer- 
tain his  damages  at  law,  and  then  allow  that  amount  to  be  offset 
Which  of  these  courses,  to  ascertain  the  damages  under  the 
covenant,  should  be  puisued,  might  depend  on  Uie  peculiar  ci^ 
cumstances  attending  the  case,  but  it  would  seem  to  me  it  shouM 
as  a  general  rule  be  referred  to  a  master,  unless  the  complainant 
requires  a  trial  at  law.  If  the  defendant  claims  the  allowance 
here,  he  should  be  content  with  the  forms  of  proceeding  in  tbii 
court,  which  is  by  reference  to  a  master.  To  settle  the  damages, 
and  thus  close  the  whole  controversy  in  one  action,  accords  well 
with  the  familiar  principle  of  a  court  of  equity,  of  preventing  t 
multiplicity  of  suits. 

The  fear  expressed  by  the  complainant's  counsel,  that  bis  client 
might  not  be  protected  by  a  decision  here,  but  be  called  upon 
again  in  a  court  of  law,  and  by  the  original  parties  to  the  cove- 
nant, cannot,  I  think,  have  any  reasonable  foundation.  Thii 
b  a  covenant  to  them,  their  heirs  and  assigns ;  it  was  made  od 
the  same  day  with,  and  on  the  back  of  the  deed,  and  must  re- 
ceive the  same  construction  as  if  made  in  the  body  of  the  deed ; 
and  I  can  view  it  only  as  a  covenant  running  with  the  land  to 
the  extent  of  the  complainants  interest  in  that  land.  The 
property  having  been  conveyed  by  regular  and  lawful  convey- 
ances to  the  present  defendants,  they  alone  are  entitled  to  the 
benefit  of  this  covenant ;  they  alone  are  the  party  injured ;  and 
having  once  submitted  themselves  to  the  jurisdiction  of  this  court, 
they  catmot,  upon  any  principle,  seek  for  further  allowance  at 
the  hands  of  another. 

An  actual  eviction  I  do  not  deem  necessary  to  give  a  right  to 
the  defendant  to  his  damages  on  his  covenant,  provided  there  has 
been  a  trial  and  judgment  in  ejectment     This,  it  may  be  faidj 
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ioferradi  was  the  chancellor's  opinion  in  the  case  cited  by  the 
couDsel  for  the  complainant  from  2  John.  Chan.  524.  In  that 
case  a  purchaser  bought  under  covenants  of  warranty,  and  gave 
bis  bond  aiKJ  mortgage  for  a  part  of  the  purchase  money. '  After- 
wards a  suit  was  brought  at  law  to  recover  the  money  on  the 
bond,  and  an  injunction  obtained  restraining  that  suit  on  an  al- 
legation that  the  title  to  the  land  conveyed  turned  out  to  be  de- 
fective. The  chancellor  dissolved  the  injunction,  saying,  that 
before  a  court  of  equity  could  interfere,  "a  previous  eviction  or 
trial  at  law  is  as  a  general  rule  indispensable."  Here  has  been 
a  trial  at  law,  and  no  doubt  remains  on  that  part  of  the  case.  It 
has  been  repeatedly  held,  that  the  court  will  not  act  upon  a  mere 
allegation  that  a  title  is  defective,  it  must  first  be  established  at 
law ;  and  w^here  that  is  done,  and  the  proof  of  the  ptoceedings 
properly  made,  this  court  will  take  notice  of  them  and  act  ac- 
cordingly. I  refer  also,  as  bearing  upon  this  subject,  to  Bum^ 
pus  V.  Plainer^  1  John,  Chan,  213,  and  to  an  anonymous  case 
in  2  Chan.  Cases,  19.  As  between  the  original  [mrties,  then, 
where  a  title  is  shown  to  be  defective  in  part  by  a  recovery  at 
law,  the  court  will  allow  the  defendant  an  opportunity  to  ofTset 
the  amount  of  his  damages  sustained  under  a  covenant,  before 
decreeing  a  sale  of  the  mortgaged  premises  under  the  mort- 
gage- 

2.  This  view  leads  me,  necessarily,  to  consider  the  true  con- 
struction of  the  covenant  entered  into  by  the  complainant.  The 
important  part  of  the  covenant  is  as  follows :  '^  1,  John  G.  Coster, 
4>De  of  the  grantors,  in  respect  of  my  proportion,  being  one  hun- 
dred and  forty-nine  shares  out  of  the  six  hundred  and  eighty-two 
aimres,  and  of  the  like  proportion  of  the  consideration  monies, 
but  not  in  respect  of  the  residue  of  said  shares  or  of  the  said  con- 
•ideratioQ  money,  covenant  and  agree  with  Francis  Mann  and 
John  W.  Berry,  their  heirs  and  assigns,  that  I  am  the  owner  of 
the  said  one  hundred  and  forty-nine  shares,  and  have  good  right 
to  tell  the  same  in  manner  within  mentioned,  and  that  the  same 
mce  free  of  all  incumbrances,  and  that  I  will  warrant  and  defend 
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the  liile  to  the  within  premises  to  the  extent  of  said  skarei  and 
no  further?^    The  defendants  insist  tliat  the  words  id  this  cove- 
nant, '^  to  the  extent  of  said  shares,"  although  the  title  to  a  pait 
only  of  the  premises  proved  defective,  makes  the  complainant 
liable  to  the  full  amount  of  his  consideration  moneyi  and  which 
in  this  case  would  cover  the  whole  loss.    Such  is  not,  in  roy 
opinion,  the  true  construction  of  this  instrument     This  would 
make  the  complainant  liable  beyond  his  own  shares ;  he  would 
clearly  answer  for  the  shares  of  others,  when  he  declares  ex- 
pressly that  he  covenants  only  "  to  the  extent  of  his  shares."   He 
does  not  mean  to  say  any  thing  more,  than  that  he  will  protect 
the  purchasers  so  far  as  his  shares  are  interested.     Had  the  title 
to  the  entire  property  failed,  he  must  have  answered  to  the  full 
extent,  but  as  it  failed  partially,  he  must  answer  only  partially. 
This  is  the  construction,  I  think,  upon  the  fair  literal  interpreta- 
tion of  the  words  used.     But  we  are  not  left  to  so  narrow  a  rule 
in  arriving  at  the  intent  of  covenants,  for  it  is  a  settled  rule,  both 
at  law  and  in  equity,  to  look  to  the  evident  meaning  of  the  par- 
ties.    The  intention  of  the  parties  is  to  be  carried  into  effect: 
Platfa  Treatise  on  Covenants^  136.     That  writer  says,  very 
{)roperly,  "the  intention  is  not  to  be  collected  fiom  the  language 
of  a  single  clause  in  a  deed,  but  from  the  entire  context,  and  it 
is  immaterial  in  what  piirt  of  a  deed  any  particular  covenaot 
may  be  iuserted,  for  exposition  must  be  upon  the  whole  instru- 
ment, ex  afitecedentihus  et  consequentibtiSj  and  according  to 
the  reasonable  sense  and  construction  of  the  words."     The  com- 
plainant did  not  profess  to  own  beyond  a  certain  number  of 
shares,  and  his  covenant  was  that  he  owned  those  shares,  ami 
had  good  right  to  sell  them,  that  they  were  free  of  incumbran- 
ces, and  to  the  extent  of  those  shares  he  would  warrant  and 
defend  the  title  of  the  purchaser.     There  was  no  reason  why  he 
Bhould  go  beyond  this.     There  is  nothing  in  the  case  to  shov 
ihat  he   had   the  slightest  interest  in  the  shares  of  the  otiier 
grantors,  and  why  should  he  enter  into  any  obligation  as  to 
Ihem  ?   The  fact  that  the  mortgage  was  made  to  him  for  tweatf 
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thousand  dollars  of  the  purchase  money,  cannot  vary  the  case. 
That  was  doubtless  the  subject  of  some  arrangement  betweeir 
the  parties,  and  can  have  no  bearing  upon  this  question.  My 
attention  was  properly  called,  by  the  counsel-  of  the  compl&inauti 
to  the  phraseology  used  in  the  covenants  in  the  body  of  ther 
deed,  to  show  (hat  ihe  grantors  had  distinct  and  independent  in- 
terests,  and  never  intended  (o  be  bound  in  any  way  for  each 
other.  In  the  commencement  of  the  covenanting  part  of  the 
deed,  the  language  is,  "  And  the  »iid  parties  of  the  first  part 
hereby  severally,  each  for  himself  and  his  heirs,  iS^c,  and  his 
acts  and  not  jokitly  nor  one  for  the  other,  or  heirs,  ^c.  of  the 
other,  in  their  respective  rights  and  character,  and  in  regard  to 
their  respective  pro|K)rtion9,  aforesaid,  and  not  one  for  the  pro- 
portion of  the  other,  covenant,  &c."  Taking  this  language  with 
that  in  the  separate  covenant  made  by  the  complainant  at  the 
same  time  on  the  back  of  the  deed,  which  still  goes  on  to  state 
bis  proportionate  share,  and  is  confined  to  that,  there  is  no  room, 
in  my  judgment,  to  doubt  what  was  the  intent  and  meaning  of 
the  parties.  If  four  men  each  o^'n  u  quarter,  and  they  cove* 
nant  separately  for  their  respective  shares,  if  the  whole  title  is 
defective,  they  must  respond  to  the  full  amount,  but  if  only  a 
part  of  the  property  is  lost,  they  arc  to  answer  for  no  more  than 
Cbeir  share  in  the  part  so  lost.  What,  then,  was  the  share  of 
the  complainant  in  that  part  of  the  properly  of  which  the  title 
proved  defective  ?  The  value  being  ascertained  by  a  compari- 
son of  the  part  so  lost  to  the  purchaser,  with  the  entire  property 
purchased,  and  dividing  such  ascertained  vakie  into  six  hundred 
and  eighty-two  shares,  the  complainant  is  bound  for  one  hun- 
dred and  forty- nine  of  those  shares,  and  no  more.  In  making 
this  estimate,  while  the  amount  paid  by  the  defendant  for  this 
land  a  second  time  is  proper  evidence  to  be  considered  by  the 
master,  it  is  no  way  conclusive  upon  his  judgment.  He  will 
be  at  liberty  to  vary  it  if  he  shall  think  it  right  so  to  do. 

I  shall  refer  the  case  to  a  master,  to  ascertain  the  amount  of 
damages  which  the  complainant  is  answerable  for  to  the  de- 
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fendant  on  his  covenant,  in  conformity  with  the  ccoastractioii 
here  given  to  that  instrument,  and  to  report  the  amount  doe  the 
complainant  on  his  bond  and  mortgage,  after  deducting  such 
amounC  therefrom,  and  that  he  take  the  evidence  down  io  wri- 
ting, and  send  up  the  same  to  this  court. 
Order  of  reference. 


Thomas  Salter  and  others  v.  Jonathan  D.  Williamson 

and  William  D.  Williamson. 

The  jurisdiction  of  a  court  of  chancery  over  the  tetUement  of  aeconntf  of 
executors  and  administrators,  is  too  well  established  at  this  day  to  admit  of 
question. 

The  authority  conferred  by  statute  upon  the  orphan's  court,  in  relation  to  the 
settlement  of  accounts  of  executors  and  administrators,  was  only  a  coma* 
lative  remedy  afforded  to  parties, .  and  was  nerer  intended  to  deprive  the 
court  of  chancery  of  its  jurisdiction. 

The  court  of  chancery  and  the  orphan's  court  have  on  this  sulject  a  eoncnr* 
rent  jurisdiction. 

IVhero  there  are  no  special  reasons  for  goin|[  into  equity,  the  orphan's  coait 
is  the  proper  tribunal,  and  should  be  selected  by  all  parties  for  settling  tbs 
accounts  of  executors  and  administrators. 

The  fact  that  an  executor  or  administrator  has  exhibited  his  aeeoont  in  the 
orphan's  court,  and  that  steps  have  been  taken  towards  a  final  settlement  of 
the  account  in  that  court,  will  not  deprive  the  court  of  chancery  of  its  juris, 
diction  over  the  account.  Until  the  final  decree  of  the  orphan's  court,  there 
is  no  legal  impediment  to  prevent  the  court  of  chancery  taking  cognizance 
of  the  case. 

fiut  whore  an  account  has  been  exhibited  in  the  orphan's  court,  and  especially 
if  considerable  advance  has  been  made  towards  the  adjustment  of  Uie  ae- 
count,  a  court  of  equity  will  not  interfere  unlMs  there  exist  some  sabstan. 
tial  reason  for  invoking  its  aid. 

The  bill  states,  that  Matthias  Williamson,  late  of  the  couotjr 
of  Essex,  was  in  his  life  time,  and  at  the  time  of  bia  dettb; 
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seized  and  possessed  of  considerable  personal  estate :  that  the 
said  Matthias  Williamson  died  intestate,  on  or  about  the  29th 
day  of  March,  1836,  leaving  the  complainants  and  the  defend- 
ants, his  children  and  only  heirs  at  law  and  next  of  kin,  him 
surviving.     That  soon  after  the  death  of  the  said  intestate, 
C.  L.  W.,  one  of  the  complainants,  and  J.  D.  W.,  one  of  the 
defendants,  obtained  grant  of  letters  of  administration  from  the 
surrogate  of  (he  county  of  EsseX)  upon  the  estate  of  said  intes* 
tate  ;  and  that  at  the  term  of  June,  1837,  the  orphan's  court  of 
the  county  of  Essex  revoked  the  letters  of  administration  grant- 
ad  to  the  said  C.  L.  W.,  by  means  whereof  the  sole  administra* 
tioD  of  the  estate  of  the  said  intestate  devolved  upon  the  said 
J.  D.  W. ;  who  by  virtue  of  the  said  letters  of  administration 
possessed  himself  of  the  personal  estate  and  effects  of  the  said 
intestate,  greatly  more  than  sufScient  to  satisfy  his  just  debts 
and  funeral  expenses.     That  the  said  W.  D.  W.  was  advanced 
by  the  said  intestate  in  his  life  time  to  a  very  considerable 
amount,  and  greatly  exceeding  the  whole  personal  estate  of  the 
said  intestate  at  the  time  of  his  death  ;  and  that  the  said  W.  D. 
W.  was  indebted  to  the  said  intestate  at  the  time  of  his  death, 
beyond  his  proportion  of  the  intestate's  personal  property  as  one 
of  the  next  of  kin,  and  that  the  intestate  bad  paid  hirge  sums 
of  money  for  the  said  W.  D.  W.  which  remained  due  to  the  in- 
testate at  the  time  of  his  death.     That  in  the  inferior  court  of 
common  pleas  of  the  county  of  Essex,  at  the  term  of  June,  1818, 
the  intestate  recovered  a  judgment  against  the  said  W.  D.  W. 
for  two  thousand  five  hubdred  dollars,  which  still  remains  unpaid 
and  unsatisfied,  and  which  became,  at  the  death  of  the  intestate, 
a  lien  upon  the  portion  of  the  real  estate  of  the  said  intestate  to 
which  the  said  W.  D.  W.  became  entitled  as  one  df  the  heirs  at 
law  of  the  said  intestate.   That  in  the  year  1837  the  said  W.  D. 
W.  sold  and  conveyed  to  the  said  J.  D.  W.  all  his  right,  title  and 
interest  in  the  real  and  personal  estate  of  the  said  intestate,  for  a 
sum  very  inadequate  to  the  value  of  one  seventh  of  the  real  and 
personal  estate  of  the  said  intestate,  the  proportion  to  which  the 

said  W.  D.  W.  was  entitled ;  and  that  the  said  J.  D.  W.,  at  the 
62 
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lime  he  made  the  said  purchase  and  accepted  the  coDveyancs 
and  aseigDioeDt  of  the  said  real  and  personal  estate,  had  foil 
knowledge  of  the  existence  of  the  said  judgoieiit  against  the  said 
W.  D.  W.  and  the  lien  of  said  judgment  on  the  said  real  estate, 
and  of  all  the  other  facts  and'  ciicumstanees  above  set  forth^ 
That  as  soon  as  the  knowledge  of  the  said  purchase  by  J.  D.  W. 
froip  W.  D.  W.  came  to  the  knowledge  of  the  complainants^ 
they  by  their  attorney  applied  to  the  said  J.  D.  W.  and  earnestly 
solicited  him,  as  the  ad'niimstratot  of  the  said  intestate,  to  cause 
such  legal  proceedings  to  be  instituted  on  the  said  judgment 
against  the  said  W.  D.  W.  as  might  be  necessary  to  reeover  trom 
him  the  amount  due  from  him  to  Che  intestate,  or  else  that  the 
said  J.  D.  W.,  having  purchased  all  the  interest  of  the  said 
W.  D.  W.  in  and  to  the  real  and  personal  estate  of  the  intestate, 
would  account  to  the  complainants  in  the  amount  due  from  the 
said  W.  D.  W.  to  the  intestate,  at  least  to  the  amount  of  the 
value  of  such  interest  so  purchased,  deducting  his  own  share 
thereof:  that  instead  of  so  doing,  the  said  J.  D.  W.  has  taken 
no  measures  since  the  death  of  the  said  intestate,  by  execution 
or  scire  facias,  to  enforce  the  payment  of  the  money  due  on  said 
jiudgment,  or  the  lien  created  thereby,  but  since  the  said  purchase 
by  the  said  J.  D.  W.  of  the  said  W.  D.  W.,  at  the  term  of  Sep- 
tember,  1837,   of  the  supreme  court  of  New- Jersey,  the  said 
J.  D.  W.,  as  administrator  as  aforesaid,  caused  to  be  instituted 
against  the  said  W.  D.  W.  an  action  of  debt  upon  the  said  judg* 
ment  in  favor  of  the  said  intestate,  against  the  said  W.  D.  W., 
and  such  proceedings  were  thereupon  had  that  the  said  cause  is 
pending  at  issue  and  noticed  for  trial  at  the  next  ELssex  circuit  f 
the  object  of  which  proceedings  on  the  said  judgment,  the  com- 
plainants are  advised,  is  to  relieve  the-  said  h  D.  W.  and  the  es- 
tate purchased  by  him  from  the  said  W.  D.  W.  from  being  an- 
swerable for  said  judgnient.     The  bill  insists  that  the  judgment 
recovered  by  the  intestate,  as  aforesaid,  against  the  said  W.  D.  W. 
having  become  upon  the  death  of  the  said  intestate,  a  lien  upon 
the  real  estate  of  said  intestate  which  descended  to  the  sak)  Vf^ 
D.  W^  the  said  judgment  should  be  established  and  declaied  t^ 
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1)6  Still  a  subsisting  lien  thereon ;  and  in  case  the  said  lien  has 
been  lost  or  destroyed,  that  it  has  been  through  the  gross  negli- 
gence of  the  said  J.  D.  W.  and  by  collusion  with  the  said  W.  D, 
W.J  and  that  the  said  J.  D.  W.  ougiu  to  be  charged  with  the 
amount  due  on  said  judgment,  or  else  that  the  proceeds  arising 
from  the  sale  of  the  real  estate,  advertised  to  be  sold  as  hereafter 
stated,  which  descended  from  the  intestate  to  the  said  W.  D.  W. 
as  aforesaid,  may  be  declared  to  be  held  in  trust  to  satisfy  what 
is  due  on  said  judgment. 

The  bill  further  charges,  that  the  said  J.  D.  W.,  as  one  of 
the  heirs  at  law  of  the  said  intestate,  applied  to  one  of  the  jus- 
tices of  the  supreme  court  of  this  slate  for  tlie  appointment  of 
commissioners  to  divide  the  real  estate  of  the  said  intestate;  that 
such  commissioners  were  accordingly  appointed  on  the  I7th  of 
February,  1838 ;  that  a  report  has  been  made  by  said  commis- 
sioners to  the  said  justice  that  the  said  real  estate  could  not  be 
divided,  whereupon  the  said  justice  made  an  order  to  sell  the 
same  at  public  auction  ;  and  that  the  said  commissioners,  by  vir- 
tue of  said  order,  advertised  the  same  for  sate,  and  that  the  said 
sale  is  advertised  to  be  held  on  the  28th  day  of  July  instant 
TtiRi  the  real  estate  of  the -intestate  .consists  of  various  dwelling- 
bouses  and  farms,  and  might  be  sold  to  great  advantage  if  sold 
on  reasonable  and  accommodating  terms  and  credit,  but  the  com- 
plainants believe  that  if  the  said  real  estate  is  sold  in  the  present 
state  of  depressed  prices  a^id  pecimiary  embarrassments  of  the 
country,  it  must  be  sold  at  a  great  sacrifice;  and  4faat  the  com- 
plainants, or  most  of  them,  ha\'e  not  the  means  of  becoming 
purchasers  themselves  of  any  considerable  part  of  the  said  real 
estate.  That  the  order  for  the  sale  of  the  said  real -estate,  herein 
-before  referred  to,  was  made  in  pursuance  of  an  act  of  the  legis- 
lature of  the  state  of  New-Jersey,  entitled,  ''An  act  supplemen- 
tary to  the  act,  entitled,  an  act  for  the  more  easy  partition  of 
lands  held  by  coparceners,  joint  tenants  and  tenants  in  common, 
and  the  act  entitled,  an  act  to  ascertain  the  power  and  authority 
•of  the  ordinary  and  his  surrogates,  to  regulate  the  jurisdiction  of 
she  prerogative  court,  and  to  establish  an  orphan's  court  in  ths 
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oeveral  counties  of  this  state,"  passed  the  7th  day  of  February, 
1816 ;  by  the  fourth  section  of  which  act  it  is  enacted,  That 
DO  sale  or  conveyance  of  any  tract  or  tracts  of  land  or  real  estate 
made  by  virtue  of  this  act,  shall  impair  or  in  any  wise  affect  the 
righiB  nnd  interest  of  any  person  or  persons  therein,  other  than 
the  persons  being  or  claiming  to  be  coparceners,  joint  tenants  or 
tenants  in  common  in  the  same.  That  although  the  cooiplain- 
ants  T.  S.  and  F.  B.,  in  right  of  their  respective  wiveB,  are  ten- 
ants in  common  with  others  in  the  real  estate  so  advertised  to  be 
sold,  yet  the  complainants  are  advised  and  insist  that  the  estates 
and  interests  of  S.  H.  S.  and  M.  B.,  the  wives  of  the  said  T.  S. 
and  F.  B.  respectively,  are  not  liable  to  be  sold  by  the  said  com- 
inissioners  and  converted  into  personal  property,  against  their 
will,  and  that  they  cannot  be  deprived  of  their  inheritance  with- 
out their  consent,  which  they  have  not  given  and  now  refuse  to 
give ;  and  that  their  rights  are  also  protected  by  the  sixth  sectioo 
of  an  act  of  the  legislature  of  the  state  of  New-Jersey,  entitled, 
^'An  act  granting  relief  in  certain  cases  against  collasive  jtK%* 
ments  and  wfongful  alienations  of  land,"  passed  the  2d  day  of 
March,  1798.  That  the  said  J.  D.  W.  and  the  said  commis- 
sioners, by  virtue  of  the  order  for  sale  made  as  aforesaid,  are 
proceeding  to  sell  the  said  real  estate,  and  will  sell  the  same  un- 
less restrained  by  thb  court ;  and  insists  that  no  sale  of  the  said 
real  estate  ought  to  be  made  without  saving  the  rights  and  estates 
of  S.  H.  S.  and  M.  B.  in  and  to  the  real  estate  descended  to  them 
from  their  father,  and  without  first  deciding  whether  the  judg- 
ment recovered  by  the  intestate  against  the  said  W.  D.  W.  is  or 
is  not  a  subsisting  lien  on  the  real  estate  of  the  said  intestate  de- 
scended to  the  said  W.  D.  W.  as  aforesaid,  and  how  the  money 
due  on  said  judgment  should  be  paid  and  satisfied.  That  since 
the  death  of  the  intestate  the  said  J.  D.  W.  has  been  in  the  re- 
ceipt of  the  rents  and  profits  of  the  whole  or  a  very  considerable 
part  of  the  real  estate  whereof  the  said  intestate  died  seized,  and 
has  never  accounted  to  the  complainants  therefor,  and  that  be 
has  also  the  title  deeds  of  the  said  estate,  which  the  coraplainaots 
pray  he  may  be  directed  to  produce.    Prayer  that  the  said  J.  D. 
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W.  and  the  said  comniissioners  may  be  restrained  by  injunction 
from  selling  any  part  of  the  said  real  estate  until  the  further  or- 
der of  the  court:  that  the  judgment  recovered  by  the  intestate  in 
his  life  time  against  the  said  W.  D.  W.  may  be  decreed  to  be  a 
lien  on  the  share  of  (he  real  estate  of  the  said  intestate  which 
upon  his  death  descended  to  the  said  W.  D.  W.,  or  that  the  said 
judgment  may  be  satisfied  out  of  the  proceeds  of  the  sale  there- 
of|  or  that  the  said  J.  D.  W.  may  be  charged  with  the  amount 
due  on  said  judgment :  that  the  estates  and  interests  of  S.  H.  S. 
and  M.  B.  may  be  established,  and  decreed  not  liable  to  be  sold 
by  the  said  commissioners :  that  partition  be  made  of  all  the  real 
estate  whereof  the  said  intestate  died  seized,  among  his  children 
and  heirs  at  law,  according  to  the  practice  of  this  court,  and  all 
Decessary  conveyances  be  executed  for  carrying  such  partition 
into  effect :  that  an  account  may  be  taken  of  the  rents  and  profits 
of  the  said  real  estate  which  have  been  received  by  the  said  J.  D. 
W.,  or  might  have  been  received  by  him  without  his  wilful  de- 
fikult,  and  payment  decreed  of  what  shall  be  found  due  from  him 
on  such  account  to  the  complainants,  according  to  their  respect- 
ive shares  and  interests  in  the  same ;  and  that  the  complainants 
may  have  such  other  relief,  &c. 

Upon  filing  the  bill  an  injunction  issued,  pursuant  to  the  prayer 
of  the  bill. 

Separate  answers  were  filed  by  the  defendants.  The  answer 
of  J.  D.  W.  admits  that  M.  W.  died  intestatCi  at  the  time  staled 
in  the  bill  of  complaint,  seized  and  possessed  of  considerable  real 
and  personal  estate,  and  leaving  the  complainants  and  defendants 
his  children  and  only  heirs  at  law  and  next  of  kin  him  surviving : 
that  administration  upon  the  estate  of  the  intestate  was  granted 
by  the  surrogate  of  the  county  of  Essex  to  this  defendant  and 
C.  L.  W. :  that  the  letters  to  the  said  C.  L.  W.  were  subsequent* 
ly  revoked,  and  the  sole  administration  vested  in  this  defendant: 
that  upon  the  settlement  of  the  accounts  of  the  said  C.  L.  W.  as 
administrator,  there  was  found  in  his  hands  a  balance  of  two 
ihousand  three  hundred  and  fifty-nine  dollars  and  sixty-one 
ceiUa,  which  exceeds  his  distributive  share  of  the  personal  estate 
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of  the  intestate,  and  which,  although  demanded,  he  refused  iB 
pay  over  to  this  defendant  That  this  defendant  exhibited  his 
accounts  as  administrator  as  aforesaid,  for  settlement,  in  the  or* 
phan's  court  of  the  county  of  Essex,  and  exceptions  being  filed 
thereto,  it  was  referred  to  auditors,  who  reported  a  balance  in 
this  defendant's  hands  of  twelve  thousand  four  hundred  and  sixty* 
five  dollars  and  sixty-five  cents ;  from  which  one  thousand  six 
hundred  and  fifty  dollars  ought  to  be  deducted,  that  aoKNint  hav- 
ing been  twice  charged  against  this  defendant  by  the  auditors  io 
thdr  report;  which  leaves  in  this  defendant's  hands  the  sum  of 
ten  thousand  eight  hundred  and  fifteen  dollars  and  sixty-five 
cents,  to  be  distributed  to  the  next  of  kin  of  the  intestate,  ac^ 
cording  to  law,  to  one  seventh  of  which  this  defendant  is  entitled 
as  one  of  the  next  of  kin.  Admits  the  indebtedness  of  W.  D. 
W.  to  the  intestate,  as  stated  in  the  complainants'  bill,  and  thai 
the  amount  due  from  the  said  W.  D.  W.  to  the  intestate  at  his 
death  exceeded  the  share  of  the  said  W.  D.  W.  in  the  intestate^ 
estate :  that  a  judgment  was  recovered  by  the  intestate  in  his  lift 
time  against  the  said  W.  D.  W.  for  two  thousand  five  hundred 
dollars  debt:  that  this  defendant  was  advised,  that  inasmuch  as 
the  said  judgment  was  recovered  in  the  common  pleas  of  Essex 
county,  the  same  was  not  a  lien  upon  that  part  of  the  real  estate 
of  the  intestate  which  descended  to  the  said  W.  D.  W.  which 
was  not  situated  within  the  said  county  ;  and  that,  by  the  advice 
of  counsel,  he  caused  a  suit  to  be  instituted  in  the  supreme  court 
upon  said  judgment,  in  order  to  create  a  lien  upon  the  real  estate 
of  the  said  W.  D.  W.  not  within  the  said  county,  which  is  still 
pending.  Denies  that  the  said  suit  was  instituted  to  relieve  the 
share  of  the  said  W.  D.  W.  from  the  lien  of  said  judgment 
Admits  the  sale  by  W.  D.  W.  of  his  share  of  the  real  and  per- 
sonal estate  of  the  intestate  to  this  defendant,  on  or  about  the 
28th  day  of  July,  1837,  for  which  this  defendant  gave  his  bond 
for  five  thousand  dollars,  conditioned  for  the  payment  to  the  said 
W.  D.  W.  of  twenty-five  dollars  per  month  during  his  life,  and 
on  the  death  of  the  said  W.  D.  W.  fifteen  hundred  dollars^  if 
mdi  balance  remained  in  the  hands  of  this  defendant,  to  be  dw 
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tided  among  the  children  of  the  said  W.  D.  W. ;  which  conside- 
ration  was  more  than  adequate  to  the  value  of  said  share  \  but 
that,  owing  to  dissatisfaction  expressed  by  some  of  the  con^lain- 
ants  in  regard  to  the  said  purchase,  this  defendant,  on  the  18th 
day  of  June,  1838,  executed  to  the  said  W.  D.  W.  a  reconvey- 
ance of  the  said  share,  upon  which  this  defendant's  bond,  given 
for  the  purchase  thereof,  was  delivered  up  and  cancelled.  Denies 
that  the  said  purchase  was  made  with  the  view  of  relieving  the 
said  share  from  the  lien  of  said  judgment,  which  lien  this  de- 
fendant has  always  admitted  and  still  admits.  That  the  said 
commissioners  can  only  sell  tlie  said  share  subject  to  the  lieB  of 
the  said  judgment ;  and  that  the  said  commissioners  would  be 
bound  to  pay  out  of  the  proceeds  of  the  sale  of  said  share,  the 
anoount  due  on  said  judgment,  to  the  administrator  of  the  said 
intestate,  to  be  by  him  distributed  among  the  next  of  kin,  or 
that  the  said  commissioners  would  become  trustees  for  the  said 
next  of  kin,  and  be  bound  to  pay  them  their  respective  shares  of 
the  said  proceeds.  Admits  the  application  by  this  defendant,  as 
one  of  the  heirs  at  law  of  the  said  intestate,  and  as  a  tenant  in 
common  of  the  real  estate  whereof  he  died  seized,  to  have  parti- 
tion made  thereof,  and  insists  upon  the  right  of  this  defendant 
to  have  such  partition  or  sale  made,  and  that  the  consent  of  the 
said  S.  H.  S.  and  M.  B.  is  not  necessary  to  the  making  such  par- 
tition or  sale,  and  that  the  said  commissioners  are  authorized  by 
law  to  sell  the  said  real  estate,  and  to  account  to  the  said  S.  H.  S. 
and  M.  B.  and  their  lespective  husbands,  for  their  respective 
portions  of  the  proceeds  of  the  said  sale.  E>emes  that  this  de- 
fendant has  a  large  portion  of  the  personal  estate  of  the  said  in- 
testate, or  of  the  rents  and  profits  of  his  real  estate  accrued  since 
bis  death,  in  his  bands  imaccounted  for. 

The  answer  of  W.  D.  W.,  the  other  defendant,  admits  that  he 
and  the  said  intestate  had  large  dealings  in  the  intestate's  life 
time ;  that  the  intestate  recovered  the  judgment  for  two  thousand 
five  hundred  dollars,  specified  in  the  bill  of  complaint;  but  that 
upon  a  fair  settlement  of  their  accounts  it  would  appear  that  the 
said  judgment  was  satisfied  and  a  balance  due  to  this  defendant 
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Denies  that  any  advancement  was  made  to  this  defendant  by  tbe 
intestate  in  his  life  time,  but  insists  that  all  their  dealings  were 
regular  business  transactions,  and  that  the  whole  claim  of  the 
intestate  against  this  defendant  has  been  paid  and  satisfied.  Ad- 
mits the  sale  and  conveyance  by  this  defendant  of  his  share  id 
the  personal  and  real  estate  of  the  intestate,  to  the  said  J.  D.  W., 
but  insists  that  tiie  same  was  bona  fide  and  for  a  valuable  goo- 
sideration,  and  that  the  said  share  has  since  been  reconveyed  to 
this  defendant,  as  stated  iu  the  answer  of  the  said  J.  D.  W. 

The  cause  was  heard  upon  the  bill  and  answers ;  the  odj 
question  submitted  for  the  consideration  of  the  court,  beingi 
whether  tlie  defendant,  as  administrator,  could,  under  the  circum- 
stances of  the  case,  be  called  upon  to  account  in  this  court 

• 

A*.  Vunarsdale,  for  complainants. 

O.  S.  Halsted,  for  the  administrator,  one  of  the  defeodants. 
The  other  derendant  consenting  that  a  reference  be  made 
to  a  master  to  settle  the  accounts. 

Cases  cited  by  the  complainant's  counsel.  Simltm  v.  Bartt 
14  John.  It  77 ;  5  John.  Rep.  1G7-8 ;  4  Griffith's  Law  Reg. 
125S;  Halsted: s  Dig.  296;  I  Eq.  Cas.  Abridged,  12,  *.9; 
Dnlwich  College  v.  Johnson,  2  Vernon^  49 ;  1  Southard^  191 ; 
1  Maddock,  584  ;  Jeremi/s  Eq.  504  ;  9  Wheaton,  642 :  Man- 
uscript Opinions  of  chancellor  Williamson  in  Garrabrant  v. 
Lawrence,  and  Burtis  et  al.  v.  Adm'rs  of  Hopkifis,  and  of 
c/iancellor  Vroom  in  King  v.  Ei^rs  of  Berry. 

The  Ciianckllor.  Matthias  Williamson  died  in  March, 
1836,  intestate,  possessed  of  a  considerable  personal  and  real 
estate,  and  letters  of  administration  upon  that  estate  were  grant* 
ed  by  the  surrogate  of  the  county  of  Essex,  to  Chariea  L.  Wii* 
liamson  and  Jonathan  D.  Williamson,  two  of  his  sons.  Subie* 
quently,  the  letters  granted  to  Charles  were  revoked,  and  tbe 
sole  administration  devolved  upon  Jonathan  D.  Williammi. 
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The  intestate  left  seven  children,  (Iiree  sons  and  four  daughters?. 
This  bill  is  filed  by  five  of  the  chihhcn,  as  the  heir?  at  law  and 
next  of  kin  of  the  intestate,  against  tlie  administrator,  foi  a  set- 
tlement of  the  accounts  of  the  estate  and  for  di^^tribulion :  and 
William  D.  Williamson,  another  of  the  sons,  not  joining  in  the 
action  with  the  complainants,  is  made  a  defendant.  To  this  bill 
the  administrator  has  put  in  his  answer;  and  the  sole  quc-rtion 
to  be  settled  at  this  time  i-?,  whether  the  court  will  order  the  ac- 
count to  be  taken. 

The  jurisdiction  of  a  court  of  chancery  over  the  settlement  of 
accounts  of  executors  and  administrators,  is  too  well  established 
at  this  day  to  admit  of  (juestion.     In  many  rn«os  it  is  necc-sary 
and  important  that  this  power  should  be  exercised.     The  author- 
ity conferred  l)y  statute  upt)n  the  orphan's  court  on  this  subject, 
was  only  a  cumulative  remedy  aflTordcd  to  parties,  and  was  nev- 
er intended  to  deprive  this  court  of  its  jurisdiction.     There  arc 
no  words  in  the  act  showing  any  such  intention  in  the  legislature. 
Tiiis  court  and  the  orphan's  court  have  on  this  subject  a  concur- 
rent jurisdiction,  and  the  object  of  vesting  this  power  on  settle- 
ment of  accounts  of  executors  and  administiators  in  the  orphan's 
court,  no  doubt,  was,  to  aftbrd  in  all  oidinarv  cases  a  more  easv. 
expeditions,  and  less  expensive   mode  of  closing   up  estates. 
Where  there  are  no  special  reasons  tor  goin^  into  ctjuity,  the  or- 
phan's court  is  the  proj)er  tribimal.  and  should  be  selected  by  all 
parties  for  settling  the  accounts  of  executors  and  aihninistralors. 
That  there  are  cases  constantly  occurring;  where  the  limited  au- 
thority of  that  court  is  entirely  inad«^(|uate  to  reach  the  many 
diflicidties  that  arise  on  the  seiilemoni  of  e«tait'-\  is  within  the 
experience  of  all.     This  comt  has,  thcreioro,  always  maintained 
its  power  to  take  cognizance  of  cases  of  this  character,  to  finally 
settle  the  accounts  of  executors  and  admini-^trators,  and  to  order 
distribution  among  those  entitled.     The  manuscript  opinion  of 
chancellor  Williamson,  in  the  case  of  Hurt  Is  and  at  hem  v.  77/e 
Adm^rs  of  llop/chis,  fully  establishes  this  view  ol  \hr.  (juestion. 
and  the  same  doctrine  is  recognized  by  chancellor  Vroom.  in  th'j 

case  of  King  v.   T/te  E.v'rs  oj  Btrnj.    Indeed,  cases  of  this 
63 
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character  arc  conlinually  arising  in  the  court.  Even  where  a 
decree  has  finally  passed  tlie  orphan's  court,  it  may  be  impeached 
in  this  court  on  tho  ground  of  fraud. 

Hut  1  do  not  suppose  it  was  the  serious  intention  of  the  de- 
fendant's counsf  i  to  dispute!  this  proposition,  but  rather  to  object 
to  an  inteiiirrcnco  in  this  particular  case,  after  the  progress  that 
has  been  made  in  (he  orphan  s  court.  The  administrator  pre- 
scnled  his  accounts  for  scltlcniont  in  that  court ;  they  were  refer- 
red to  auditors,  who,  after  a  todious  examination,  made  a  report 
on  then);  and  tliat  report  is  now  stand in*^  upon  exceptions  fded 
by  the  complainants  or  some  of  them.  Until  the  final  decree  of 
the  orphan's  court,  there  is  no  Irsral  impediment  in  the  way  of 
this  court  taking  co*^nizance  of  the  case,  if  they  think  proper  so 
to  do.  If  the  men^  fact  that  an  administrator  lias  selected  the 
orphan's  court,  and  laki*n  slop-?  there  towards  getting  his  accounts 
adjuMcd,  is  to  deprive  this  court  of  all  power  and  authority  in 
the  case,  then  it  must  re-olve  itself  into  a  mere  scramble  for  ju- 
risdiction. This  cannot  be  the  lest,  but  as  the  jurisdiction  of  the 
two  courts  is  concurrent,  if  one  of  the  parlies  has  resorted  to  the 
orphan's  court,  and  csppcinlly  if  considerable  advance  (as  in  this 
case)  towards  the  adjustment  of  the  accounts  has  !>een  made, 
then.  I  think,  this  court  should  not  inteifere  unless  there  exist 
some  substantial  roason  for  invoking  the  aid  of  a  court  of  equity. 
It  would  bo  a  great  hardbhip.  after  accounts  are  near  being  closed, 
perhaps  much  lime  and  troui)le  expended  in  their  adjustment,  £0 
allow  a  party  at  his  mere  pleasure  to  transfer  the  jurisdiction 
from  that  court  to  this.  The  only  true  question,  then,  in  this 
case  is,  have  the  complainants  laid  a  proper  foundation  for  com- 
ing into  this  court  / 

After  a  careful  examination  of  the  bill  and  answer,  and  re- 
flecting upon  the  situation  in  which  these  parlies  are  placed,  I 
have  come  to  the  conclusion  that  there  are  in  this  case  good  rea- 
sons for  conlinuins:  the  cause  in  this  court.  With  the  limited 
powers  of  the  orphan's  court,  it  would  be  extremely  diflicult,  if 
not  im^iossible,  to  adjust  the  many  questions  that  arise  rcspectiug 
U>is  estate.    The  estate  itself  is  large,  the  inventory  amounting 
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to  upwards  of  seventy  lhoii!?and  dollars.     All  the  members  of 
this  family,  except  the  administrator,  desire  the  accounts  settled 
here ;  for  although  William  I).  Williamson,  one  of  the  brothers, 
was  made  a  defendant,  yet  on  the  hearing  he  by  his  counsel  join- 
ed with  the  complainants  in  this  wish.    There  are  many  charges 
in  the  bill,  as  to  which  the  complainants  are  entitled  to  a  dis' 
covery  from  the  administrator.     The  administrator  was  the  con- 
fidential agent  of  the  intestate  in  his  life  time,  was  in  the  habit 
of  receiving  money  for  him,  transacted  much  of  his  business, 
and  was  in  fact  in  many  instances  the  only  person  w-ho  knew 
the  true  situation  of  the  intestate's  bui^iness.     He  has  conflicting 
accounts  with  the  estate,  and  seeks  compensation  for  his  agency, 
and  is  so  interwoven  with  it  as  to  render  a  disclo&me  on  his  part 
indispensable.     The  bill  also  charges,  that  advancements  were 
made  by  the  intestate  to  his  children  in  his  life  time,  and  among 
the  rest  to  the  administrator,  and  that  sundry  checks,  which  the 
administrator  insists  are  barred  by  the  statute  of  limitations,  were 
advancements  made  to  him,  and  that  the  statute  does  not  apply 
to  a  case  of  that  character.     Nor  do  I  think  it  for  the  interest  of 
the  administrator  that  the  cause  should  be  dismissed  from  this 
court.     He  is  interested  to  make  disclosures  showing  the  true 
state  of  the  accounts  between  him  and  his  father ;  he  should 
desire  this  for  the  sake  of  giving  to  his  brothers  and  sisters  that 
reasonable  satisfaction  which  they  are  entitled  to.     The  answer 
has,  I  make  no  doubt,  already  removed  several  wrong  impres- 
sions.    So  far  as  the  accounts  have  undergone  investigation  be- 
fore auditors,  the  labor  will  not  be  entirely  lost,  as  it  cannot  fail 
to  expedite  the  examination  before  the  master. 

Let  a  decree  be  taken  in  the  usual  form,  referring  the  accounts 
to  a  master. 
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The  Tjiknton  Banking  Company  v.  Zaciiariah  Rossell, 

Trustee  of  Ann  K.  WoonRrpF. 

\V|it>ro  an  issue  is  awarded  by  the  court  of  chaneery,  to  lie  made  up  in  the 
suprriiio  court,  the  transcript  and  p08tca  must  be  returned  to  the  court 
awardinc:  tbc  iasuo.  and  not  to  tliu  supreme  court. 

On  nmtion  fur  a  new  trial  of  an  i^sue  at  law,  the  state  of  the  case,  and  hiaCo- 
ry  (tf  tbu  trial  ordered  to  be  prepared  by  the  solicitor  of  tlie  party  applying 
for  the  rule,  and  submitted  to  the  solicitor  of  the  adverse  party  for  his  ex- 
aminution,  and  in  case  tlie  .solicitors  arc  unable  to  a^ree,  the  case  to  be  set. 
tied  by  the  judge  before  whom  the  issue  was  tried. 

At  October  term,  1S3S.*  a  feigned  issue  was  awarded  in  this 
cause,  to  ascertain  iUf".  fact,  wlieilier  Thomas  L.  Woodruff  ever 
paid  lo  the  estate  of  Isrnel  Carlo,  in  whole  or  in  part,  a  certain 
nioriiiairti  crivon  hv  the  said  T.  L.  \V.  to  the  said  Israel  Carle. 

The  is^uc,  made  up  in  (he  usual  form  in  the  supreme  court, 
was  tried  in  the  circuit  court  of  the  county  of  Mercer,  at  June 
term,  ISll.  and  a  verdict  found  in  favor  of  Z.  Rossell,  trustee 
of  Ann  ]'].  Woodruir,  \iz.  that  the  said  mortgage  had  not  been 
paid  l>y  (he  s<aid  T.  Ti.  \V.  The  record  and  jxistea  since  the 
last  term  hati  boon  retm'ncd  lo  this  court,  together  with  the  usual 
certificate  of  the  judge  before  whom  (he  cause  was  tried,  tliat 
he  wa<  ^(l(i^^^lC(l  with  tln^  verdict;  and  the  cause  was  set  down 
for  hearing  at  the  present  lernj.  by  the  .soHci(or  of  Z.  Uossellf 
trustee,  &.c.     The  causc  bcinir  moved. 

./.  }Vilson,  on  behalf  of  the,  complainants,  resisted  the  hear* 
ing.  He  insis(cd  (hat  the  cause  was  not  properly  before  the 
court:  (hat  (he  i><ue  had  been  made  up  in  the  supreme  court, 
and  that  th(»  postca  fchouhl  be  leturned  lo  that  court,  that  the  par- 
ties  might  have  an  oppor(uni(y  of  applying  there  for  a  new  trial. 
A  par(y  dissatisfied  with  the  verdict  upon  a  feigned  issue  ordered 
by  a  court  of  equity,  is  entitled  to  apply  for  a  new  trial  either  at 
law  or  to  the  court  which  awarded  the  issue :  1  Arch,  Prac 

*  See  ante,  page  117. 
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317;   Tidd,  805;  Doe  v.  Roe,  1  Johns.  Cas,  402;  Den  v. 
Fen,  1  Cawe's  R.  487. 

Wall  and  H.  W,  Green,  contra,  cited  Yanitht  v.  Hunter, 
6  /oAw.  Chan.  R.  150,  152;  1  Moultons  Chan.  Prac.  49; 
1  Hoffmanns  Chan.  Prac.  513,  515;  1  Netcland's  Chan. 
Prac.  353. 

The  Chancellor.  The  poslca  is  properly  returned  to  this 
court.  Where  an  action  at  law  is  directed  by  a  court  of  equity, 
the  po6tea  must  be  returned  to  the  court  in  which  the  suit  at  law 
18  instituted.  The  cause  is  there,  and  motions  for  new  trial  and 
all  other  proceedings  are  to  be  had  in  that  court.  But  when  an 
issue  is  directed  by  a  court  of  equity,  the  postea  must  be  return- 
ed to  the  court  which  ordered  the  issue,  and  all  the  subsequent 
proceedings  are  in  that  court. 

Wilson^  on  behalf  of  the  complainants,  "  Tiie  Trenton  Bank- 
ing company,''  then  applied  to  the  court  for  a  rule  to  show  cause 
why  a  new  trial  should  not  be  granted,  on  the  ground  that  the 
judge  who  tried  the  cause  had  erroneously  charged  the  jury.  He 
stated,  that  to  sustain  his  application  it  was  necessary  that  tlic 
chancellor  be  furnished  with  tlie  report  of  the  judge  who  tiied 
the  cause :  that  by  the  English  practice  the  judge's  re|)ort  is  ob- 
tained by  means  of  an  application  to  him  by  this  court:  1  New- 
land^s  Chan.  Prac.  353.  In  New-York,  the  case  is  made  up 
in  the  usual  manner  as  a  case  at  law :  1  Hoffmanns  Chan. 
Prac.  614.  In  the  absence  of  any  rule,  he  asked  the  direction 
of  the  chancellor  as  to  the  mode  of  obtaining  a  state  of  the  case, 
io  be  used  on  the  argument  of  the  rule. 

The  following  order  was  made  by  the  court : — 

"The  postea  upon  the  feigned  issue  formed  in  this  cause,  hav- 
ing been  returned  to  this  court  from  the  last  Mercer  circuit ;  and 
it  being  alleged  on  the  part  of  the  Trenton  Banking  company 
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that  the  judge  before  whom  the  trial  at  said  circuit  was  had, 
gave  an  erroneous  charge  to  the  jury,  and  that  the  said  the  Tren- 
ton Banking  conjpany  were  aggrieved  thereby,  and  tliat  a  new 
trial  ought  to  be  granted ;  and  the  chancellor  beinp^  of  opinion 
that  a  state  of  the  case  and  history  of  the  trial  at  said  circoil 
should  be  prepared  and  subnnttcd  to  this  court,  to  the  end  that 
the  motion  for  a  new  trial  may  be  duly  considered  and  settled; 
it  is  thereupon,  on  this  lifteeulh  day  of  July,  in  the  year  of  our 
Lord  eighteen  hundred  and  forty-one,  ordered  and  directed  by 
the  chancellor,  that  the  solicitor  of  the  Trenton  Banking  com- 
pany do,  within  thirty  days,  prepare  a  state  of  the  case  and  his- 
tory of  the  said  trial  at  said  circuit,  and  serve  a  copy  thereof 
upon  the  solicitor  of  Zachariah  Uossell,  trustee,  &c.,  who  shall, 
within  twenty  days  after  such  service,  stale  in  writing  his  objec- 
tions thereto,  or  otherwise  shall  be  deemed  to  agree  thereto:  and 
in  case  said  solicitors  cannot  agree  upon  such  state  of  the  case,  the 
points  in  dilTerence  between  them  shall  be  settled  by  the  judge 
before  whom  such  feigned  issue  was  tried  at  the  said  circuit;  and 
said  state  of  the  case,  when  so  agreed  upon  or  settled,  shall  be 
filed  in  this  court  among  the  papers  in  this  cause.     And  it  is  fur* 
ther  ordered,  that  the  argument  of  the  motion  for  a  new  trial  do 
come  on  at  the  next  term,  upon  the  merits  of  the  question,  and 
without  any  rule  to  show  cause  for  that  purpose," 
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John  Penn  and  otiiers  v.  William  Craig  and  others. 

It  is  tho  duty  of  a  shoriiT  to  sell  property  plainly  divisible  in  separate  parcels. 
Yet  where  a  sale  is  made  in  violation  of  this  rule,  if  made  with  tho  appro- 
bation of  the  owner  of  the  property,  and  if  thirteen  years  have  elapsed  since 
the  sale,  and  the  property  has  descended  to  tho  heirs  of  tho  purchaser,  tho 
court  will  not  for  this  cause  alone  disturb  the  title. 

This  bill  was  filed  to  set  aside  a  sherifT's  sale.  The  grounds 
relied  upon  to  invalidate  the  sale,  appear  in  the  opinion  of  the 
chancellor.  Tlie  cause  was  heard  upon  the  pleadings  and 
proofs. 

Vroam^  for  complainants. 

Hamilton^  for  defendants. 

The  Chancellor.  This  bill  seeks  to  set  aside  two  sales  of 
the  same  property  made  by  two  sherills  of  the  county  of  Warren. 
The  property  in  both  instances  was  purchased  by  the  same  pei- 


lemq.  Hi  ftl.  r.  Orvf  MaL) 
i>on,  noH  lU  ol'j«si  of  itiu  suti  i))iul  fail  unloB  bolUakt  a 

I  <r>ft  of  titc  (lufnoilaiitti,  wu  ihe  owurr  of  mi 
Ml  Eiu(ierty  lA  lli^i  cuddly  of  VVoircn,  and 
I   .i|  --•.•jn^uilkef,   IH3I,  tuorupiKol  o   iwiti  «(  iJiliii 
mm  UcjUQ,  lii  MicuR!  am:  ibaneanil  lUilUni.    'ritin  mi^  (Ik-  m 
ictiiDhranw.    -AAcr^'anls,  aai  uu  tiic  Idtli  o[  Aucusi.  iovi 
Iwiug  tiiiJcUcil  ro  iliii  aini|ilniiiniii>,  he  ayutintacd  Ijj  iheui  a  ju(%- 
iiiGut  (Q  llie  supfouiii  court  iif  tliu  i^idIp  (iir  lout  iliiimand. 
iiiiitdri^  attil  Iwctiiy-ruiir  ilulUry,  bcirttkBtcoMf.     I'pon  ihujiH)^^ 
tiMiit  a  jleri  facias  de  bonis  el  lerrii  W(U  (vuuii  W  ibe  clKtilTi 
'NVfunia,  letiirnniilB  lo  On:  lurin  irf  Sc^rieuilmr  aflcr  Lba  dthiirf' 
KWili  jutlgitiDiil,  lo  ntuo  nna  lliDilNiinil  nine  litindicd  iintl  einhy- 
Avo  iliillnr^  aih)  aixty  ccnu^  nilh  JnicriMt  ftom  lli«  33d  of  Apri, 
.  IS^,  llini  beioit  Xbe  leaJ  sum  dun,  witli  Qvc  iloUani  coeEs.    liti- 
r  iliu  Qxccuilon  itie  aliflfJiT  lorioi  on  lbs  aaaw  pfopeii;  «cn- 
iMm-il  id  (tut  Uryun  mortgugfi,  and  upnn  (ttKAtiu  Jann  ni  ilin 
kIuiiI  meeting- batu<s,  nlieAily  iucuinbMeil  lo  lU  voJoc.    iVi  d 
btlcr  tlu>,  nnd  nit  Itie  5lh  of  April,  ItiSS,  Itrynn  nlMiilMd  »  de- 
em; in  iblfl  court  for  n  sate  of  tbo  proittiacs  ooiiutlncd  in  ha 
nuvigD^if,  (o  riu»a  dovou  buiuli-od  ami  ais  dnlluM  atiii  iwm- 
ly-6uvo(i  OBDlA,    Inind*-JH  cmts,    aoi)   plncn)  llie  esBCOliau 
in  (lie  lianii  ot  tl>c  ^ti«ril]'  of  Wurrcu.    Tlia  oxccution  i 
H[>oii  llic  decree  irt  tb'u  court,  Utougii  later  Ituiti  ijie  oacisMHil;^' 

I  ihi:  coitipliii Haul's  jti'tgirifiHl,  belog  apaa  u. 

Ipadc  prior  lo  tbo  jud|{mcui,  uk>Ic  pcccedcnce,  ami  wiu  «nli(l 

a  be  flnL  jjajd  rruiu  lliesnle  nf  llto  prupMly.     TtK  raJe  ml 

n:cutiiiD  iiuliiftbu  CMirl  wmr  made  na  lln:  Ul  vi  AoguA.  I! 

^y  sItciiH'  tjliipman,  and  Jobn  CiniifF  die  fntlicf  of  Willinin, 

inon];aj*iir,  bccnme  ilia  [iuivli(i«er  of  oil  (he  )tro|wr(y  coDUii 

)  lliv  louttgiigr,  fof  Iwolrc  liuitilrHl  and  fifty  dollar*.     On 

d  of  yiay,  1821),  sturiir  Aliiilibftclc  wtd  the  vtcint  \nupeny 

igulu,  ot]  Uie  Gxoctitiofi  brjiucd  by  ibe  o(mi|>l<ui)i 

B>{tul([(tuiut^  ot  InWi  and  Julm  Cruiti  again  Inuuiuii:  ilio   |)tirchl 

Ent  lltF  tkoniiual  mitn  nf  scv<:i)  <tiilIitr«L     BoUi  ibnw  mtUm  tm' 

l«tu)i(od  lo  be  iiupcedjod  by  ih«  comptHuiani,  M  rnutdulnil 
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irregular,  and  constitute  the  subjects  for  inquiry  and  decbion  in 
this  caase.  The  sales  are  distinct  and  independent  in  their 
character,  were  made  at  different  times,  under  different  execu- 
tions, and  by  different  sheriffs,  and  must  of  course  receive  sepa- 
rate consideration. 

And  first,  as  to  the  sale  by  sheriff  Shipman,  under  the  execu- 
tion from  this  court.  Among  all  the  reasons  urged  against  this 
sale,  there  is  only  one  wliich  appears  to  me  to  have  much  weight 
in  it,  and  that  is,  that  the  sheriff  sold  the  property  in  lump,  when 
he  should  have  sold  it  in  parcels.  The  property  consisted  of  a 
tavern-house  and  two  lots  in  Belvidere,  and  a  farm  within  a  mile 
or  two  of  that  place  of  ninety  or  one  hundred  acres.  The  two 
lota  in  Belvidere,  though  the  evidence  is  not  very  clear,  I  be- 
lieve lay  together,  and  might  with  propriety  be  embraced  in  the 
■ame  sale.  It  is  selling  the  tavern -house  and  the  farm  at  the 
tfune  time,  that  constitutes  the  objection.  The  duty  of  a  sheriff 
to  sell  property  capable  of  a  natural  division  in  separate  parcels, 
is  so  obvious,  that  we  should  suppose  no  officer  desirous  of  dis- 
charging his  trust  faithfully  would  ever  fail  to  do  so,  and  yet  it  is 
a  very  frequent  ground  of  complaint.  If  plainly  divisible,  the 
property  should  be  sold  in  parcels.  This  is  the  view  taken  in 
the  case  of  Merwin  et  al,  v.  Smith  et  al.  in  this  court,  and  it 
will  be  found  to  be  in  accordance  with  the  cases  of  Woods  v. 
ManeUj  in  1  Johns.  Ch.  502,  and  of  THerfian  v.  Wilson,  ia 
6  Johns.  Ch.  411.  So  decidedly  correct  is  this  course  considered 
in  the  state  of  New- York,  that  the  provision  is  incorporated  in 
the  revised  statutes,  that  real  estate  shall  be  sold  in  separate  par- 
cdfl  if  required  by  the  owner :  4  Kenfs  Com.  431.  The  great 
object  in  regulating  judicial  sales,  is  to  make  the  property  bring 
the  largest  amount.  This  is  desirable  for  all  the  parties,  as  well 
fiir  the  plaintiff  as  the  defendant.  To  sell  at  one  time,  and  in 
one  parcel,  different  parcels  of  property  which  have  no  connexion 
with  each  other,  is  to  do  away  with  all  competition  and  strife  at 
the  sale,  and  to  afford  the  most  favorable  opportunities  to  specu- 
late on  the  misfortunes  of  the  defendant  in  execution.     The 

practice,  therefore,  of  selling  in  one  parcel,  property  which  is 
64 


498  ^      CASES  IN  CHANCERT, 

separate,  should  be  frowned  upon  and  discountenaoced  as  OiijtiBC 
.   and  oppressive.  ^ 

But  while  I  state  this  as  a  general  rule,  and  would  desire  that 
k  might  be  adopted  by  sheriffs  generally,  it  by  no  means  follows 
that  every  sale  not  thus  made  will  be  set  aside.     There  may  be 
sound  reasons  for  selling  property  togedier ;  one  part  may  not  be 
capable  of  advantageous  use  without  the  other ;  the  defendant 
may  himself  desire  to  have  his  property  thus  sold*;  or  the  time 
since  the  sale  was  made  may  have  so  long  passed  by,  aq  to  ren- 
der it  in  the  highest  degree  indiscreet  to  disturb  it.   In  the  present 
case  the  property  was  entirely  separate,  and  T  think  the  sheriff 
should  have  sold  the  tavern-house  and  farm  in  distinct  parcela 
Had  application  been  promptly  made  te  the  court,  it  is  most  pro- 
bable a  resale  would  have  been  ordered.     Now,  thirteen  3'earB 
have  passed  since  the  sale  was  made,  the  purchaser  is  dead,  the 
land  has  descended  to  his  heirs,  been  divided  among  them  by 
commissioners,  and  in  one  instance,  if  not  more,  the  share  of 
one  of  the  heirs  has  beer>  sold.     It  is  true  that  the  filing  of  the 
bill  is  notice  to  all  parties,  and  may  therefore,  in  a  technical  sense, 
lemove  this  difficulty,  and  yet  unless  other  cause  existed  the  re- 
luctance would  be  very  great  to  interfere  for  this  alone.     This 
property  had  been  set  up  at  a  previous  day,  both  in  parcels  and 
together,  and  no  bid  could  be  got,  and  the  property  was  BcAd  to- 
gether by  the  consent  and  desire  of  the  owner.     The  sheriff  de- 
clares that  the  sale  was  fairly  made,  and  there  is  no  evidence 
that  the  purchaser  exercised  any  control  over  the  course  of  the 
sale.     The  purchaser,  it  is  true,  was  the  father  of  the  defendant 
id  execution,  but  there  is  nothing  in  that  fact,  per  se^  to  affect 
the  sale.     He  may  buy,  as  well  as  a  stranger,  and  at  a  public 
open  sale  I  see  no  impropriety  in  his  doing  so.     It  would  be  8 
harsh  rule  that  would  shut  out  a  father  from  purchasing  the  famr 
on  which  his  son  resided,  and  letting  the  family  remain  upon  it 
Every  thing  depends  upon  the  bona  Jidet  of  the  transactioo. 
That  the  father  furnished  the  money  and  paid  for  his  purchase 
from  his  own  means,  there  can  be  no  doubt    A  part  of  it  was 
iooney  be  received  as  a  pension  for  military  services^  and  a  part 
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I  

'OO  hb  own  note  discounted  at  the  Easton  bank.  The  president 
ef  that « bank  declares,  that  he  paid  about  the  time  of  the  puF- 
chase  this  money  to  the  purchaser,  and  the  amount  was  sufficient 
for  that  purpose.  The  deed  was  made  to  the  father,  and  the  pro- 
perty, at  his  death,  descended  to  his  heirs.  There  is  reason,  from 
the  evidence,  to  believe  that  William  Craig  expected  his  father 
vould  have  given  him  the  properly  again,  upon  being  paid  what 
he  advanced  for  it,  but  there  is  no  evidence  that  the  father  ever 
promised  to  do  so,  and  the  result  has  shown  that  he  suffered  it 
to  go  to  his  hens  generally. 

That  the  property  sold  at  a  k>w  rate  there  is  no  doubt,  and 
possibly,  had  the  complainants  been  represented  as  they  should 
liave  been  at  the  sale,  they  might  have  saved  their  debt  in  part, 
if  not  in  whole ;  and  yet  it  is  matter  of  great  doubt  whether,  cir- 
cumstanced as  things  were  in  the  absence  of  the  complainants, 
the  property  would  have  brought  any  more  if  sold  in  parcels. 
One  very  respectable  witness  has  expressed  his  opinion,  that  the 
vproperty  brought  all  that  it  would  have  brought  at  that  time  at 
any  sale.  However  this  may  be,  there  is  nothing  in  the  price  at 
which  the  property  sold  to  justify  my  interference  on. that 
ground. 

The  sale  was  first  advertised  at  Belvidere,  and  from  there  ad- 
journed by  the  sheriff  to  Oxford,  and  it  is  objected  that  this  was 
illegal :  that  the  power  given  the  sheriff  to  adjourn  a  sale  applies 
only  to  the  time,  and  not  to  the  place  of  sale.  No  such  distino- 
lion  is  taken  in  the  statute,  and  I  confess  I  can  see  no  good  lea- 
6on  why,  if  he  may  change  the  time,  he  may  not  change  the 
place  of  sale  also.  The  sheriff  has  a  discretion  on  this  subject, 
and  shoukl  be  left  free  to  exercise  it.  There  may  arise  abundant 
cause  .for  making  a  chanjg^e.  In  this  case  the  sheriff  had  failed 
to  get  a  bid  at  Belvidere,  and  fearing  William  Craig  was  exerting 
ibere  an  undue  influence,  he  went  to  Oxford.  This  was  a  public 
place,  and  where  sales  had  frequently  been  made.  He  advertised 
4bt  adjournment  in  the  papers,  and  1  cannot  say  the  proceed- 
ing was  either  contrary  to  law,  or  an  unwise  exercise  of  die* 
jcretion. 
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While,  therefore,  I  adhere  to  the  opiDion  that  a  Bberiff  flboaid 
sell  in  parcels  property  plainly  divisible,  and  should  4iave  so  done 
in  this  case,  yet  as  this  is  the  only  ground  for  impeaching  the 
sale,  as  it  was  done  with  the  approbation  of  the  owner  of  the 
property,  and  as  so  long  a  time  has  now  elapsed,  and  the  pro* 
party  has  descended  to  the  heirs  of  the  purchaser,  I  deem  it 
unwise  to  disturb  this  title.  I  fear  I  should  be  doing  greater  in- 
justice by  such  a  course,  than  by  allowing  the  sale  to  remain. 
The  value  of  the  property  has  increased,  from  the  evidence  of 
Mr.  Mackey,  very  considerably,  and  it  may  possibly  have  un- 

m 

dergone  more  or  less  changes  in  other  respects. 

With  the  second  sale,  made  on  the  execution  at  law  by  sheriflf 
Mushback,  I  have  little  or  no  difficulty.  It  was  made  under  the 
execution  issued  by  the  complainants  themselves  oil  their  judg- 
ment, and  the  whole  proceeding  was  under  their  own  control 
The  sale  appears  to  have  been  fairly  made,  and  upon  the  proper 
and  legal  notice.  The  property  was  sold  in  parcels,  and  I  do  not 
find  any  irregularity  whatever  stated  or  proved.  The  sheriff 
stated  that  he  sold  by  order  of  the  plaintiffs'  attorney,  and  show- 
ed a  letter  from  him  as  his  authority.  The  plaintifls*  attorney 
declares  his  conviction  that  he  never  could  have  given  instruc- 
tions for  selling  this  property  over  again,  but  frankly  avows  that 
be  does  not  remember  the  directions  he  gave  the  sheriff.  From 
the  circumstances,  I  am  strongly  inclined  to  think  that  the  sheriff 
has  not  carefully  looked  into  his  instructions,  for  it  was  the  poli- 
cy of  the  plaintiffs  not  to  sell  the  property  a  second  time,  and  it 
is  reasonable  to  suppose  the  plaintiffs'  attorney  so  acted.  Bat 
the  sale  did  take  place,  made  by  a  sheriff  under  a  valid  ezeeii- 
tion,  and  how  can  it  be  disturbed  ?  He  declared  at  the  time  that 
he  sold  by  orders  from  the  plaintiffs'  attorney,  and  the  attorney 
cannot  himself  say  what  the  instructions  were  that  he  gave. 
Too  much  time  has  rolled  over  this  transactk)n  to  trust  to  mere 
recollections.  Suppose  the  complainants  had  attended  this  sale 
and  bought,  they  must  have  been  entitled  to  all  the  right  to  the 
property  remaining  in  William  Craig.    The  case  is  not  vaiiad 
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by  John  Craig  becoming  the  purchaser.    He  had  as  much  right 
to  take  the  title  as  a  strauger. 

Upon  the  whole  case,  I  am  of  opiniou  that  the  complaiDants 
are  not  entitled  to  a  decree  in  their  favor,  and  that  tlie  bill  most 
be  dismissed,  but  without  costs.  William  Craig  is  the  only  de- 
fendant who  has  answered,  and  I  do  not  think  he  should  recover 
coats  at  the  hands  of  these  complainants* 

Bill  dismissed  without  costs.  //,<-.  r  .>.^'\ 


John  Hoagland  v.  Nathan  Hoagland  and  others. 

Whn«  a  bill  ia  filed  for  relief  againat  a  sheriff's  sale  of  the  complainant's  pro. 
pertjy  on  the  ground  that  the  purchaser  was  the  agent  of  the  defendant  in 
•jcecution,  and  purchased  as  trustee  for  him  ;  it  is  no  objection  to  granting 
relief  that  the  trust  was  not  in  writing. 

Mere  inadequacy  of  price  affords  no  presumption  that  the  property  was  puw 
chased  in  trust  for  the  owner. 

This  bill  was  filed  for  relief  against  a  sale  of  the  real  estate 
of  the  complainant,  made  by  the  sheriff  of  the  county  of  War- 
ren, by  virtue  of  an  execution  issued  out  of  a  court  of  common 
law.  The  bill,  among  other  things,  charged,  that  the  defend- 
ant, Nathan  Hoagland,  was  the  brother  of  the  complainant ;  that 
he  attended  the  sale  as  his  agent,  and  purchased  the  property  in 
Crust  for  the  complainant,  to  be  reconveyed  to  him  whenever  the 
defendant  should  be  reimbursed  the  expenses  incurred  and  mo- 
ney advanced  for  the  purchase.  The  defendant's  answer  denied 
all  the  material  allegations  of  the  bill.  Evidence  was  taken  by 
both  parties,  and  the  cause  was  heard  upon  the  pleadings  and 
proofs. 

P.  D.  Froofn,  for  complainant 
EL  W.  Chreenj  for  defendant. 
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Caaes  cited  by  the  counsel  of  the  complainant  ^3  Wmieli^ 
626;  2  Eden,  286;  15  Vesej/,  280;  2  Sch.  and  Lef.  492; 
1  Cox,  112;  13  Vesm/j  134;  1  F\mb.  Eq.  124;  Jerem^s  Eq. 
393 ;  3  Ccm^n,  537. 

The  Chancellor.  This  case  covers  transactions  as  br 
back  as  the  years  1816,  1817,  and  1818.  The  complainant  at 
that  time  was  possessed  of  considerable  real  estate,  which  be  de- 
rived in  part  by  devise  from  his  father,  and  in  part  by  purchase 
from  others,  and  some  personal  property.  He  was  then  a  youDg 
man,  and  dissipated  in  habits.  He  became  in  debt,  was  reckless 
in  the  management  of  his  affairs,  and  executions  pressed  bioOi 
until  in  a  very  shoit  time  (as  was  to  be  expected  from  his  course) 
his  property  was  gone,  and  he  was  left  to  be  supported  by  the 
charity  of  his  friends.  The  brothers,  Nathan  and  James,  who 
seem  to  have  been  steady  men,  not  willing  to  see  the  complain- 
ant's  property  go  out  of  the  family  and  be  sacrificed  at  auctioo, 
conferred  together  about  buying  it  in  jointly,  and  as  to  the  home- 
stead did  at  one  time  agree  to  do  so.  Some  difficulty,  however, 
arose  to  their  joint  action,  and  Nathan,  the  defendant,  finally 
became  the  purchaser  of  the  greater  part,  if  not  all,  of  the  com- 
plainant's estate.  These  various  purchases  by  Nathan,  are  now 
attempted  to  be  called  in  question,  as  having  been  made  at  the 
time  on  account  of  the  complainant,  and  for  his  use  and  benefit, 
and  the  complainant  claims  to  have  his  property  restored  to  him 
again  upon  settling  Nathan's  account  and  paying  him  what  be 
advanced,  with  his  expenses  and  commissions  for  bis  trouble. 

There  are  no  questions  involved  in  this  cause  between  the  two 
brothers  who  proposed  to  step  in  and  buy  the  complainant's  pro- 
perty. If  they  have  any  ground  of  controversy,  it  cannot  be 
settled  here ;  this  cause  can  only  dispose  of  the  case  as  between 
the  complainant  and  Nathan,  and  not  as  between  Nathan  aod 
James.  Whatever,  therefore,  might  have  been  the  good  faith  of 
Che  agreement  at  the  time  the  homestead  form  was  sold,  betwaeen 
Nathan  and  James,  if  the  complainant  was  not  to  derive  wof 
Advantage  from  it,  he  cannot  compIafn« 
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Am  the  compIaiDant's  property  was  dispoeed  of  at  difierent 
timeSi  it  will  be  necessa/y  lo  examine  the  circumetances  atteod* 
ing  the  dispoeition  of  each  parcel  separately,  with  a  view  to  show 
the  course  pursued  by  Nathan  throughout^  The  bill  stales  how 
the  personal  property  was  dispatched.  The  bill  does  indeed  con« 
tain  grievous  accusations  against  the  brother^  and  if  true  would 
call  loudly  for  interference  in  behalf  of  the  connplainant ;  but  fbt 
answer  meets  the  charges  fully  in  almost  every  instance,  at  all 
events  so  far  as  the  matter  of  equity  is  concerned.  The  cause 
must,  therefore,  be  decided  by  the  evidence,  which  is  voluminous 
and  scattered  over  a  wide  range  of  unimportant,  and  I  may  sayi 
trivial  matter. 

I  propose  to  take  up  the  charges  in  the  order  in  which  Ihey 
are  stated  in  the  bill. 

1.  The  first  specific  allegation  is,  that  Nathan  was  indebted 
to  the  complainant,  for  cash  lent,  to  the  amount  of  sixty-six 
dollars,  and  gave  him  his  duebill  for  it  payable  in  len  days.  Of 
this  he  paid  complainant  twelve  dollars  and  fifty  cents,  and  no 
more.  That  complainant,  being  indebted  to  one  Bobbins,  gave 
him  his  note  for  forty  dollars,  and  deposited  with  him  as  collateral 
security  the  [duebill  of  Nathan.  That  he  subsequently  paid  off 
the  debt  to  Robbins,  but  he  never  returned  Nathan's  duebilk 
That  the  complainant  sivbeequently  became  security  fur  Robbins 
to  one  Coursen,  for  about  forty  dollars,  who  obtained  judgment 
jmntly  against  the  complainant  and  Bobbins.  Upon  this  judg- 
ment execution  was  placed  in  the  hands  of  a  constable,  who 
levied  upon  a  horse,  the  property  of  Bobbins,  then  in  Nathan's 
possession,  and  that  Nathan  fraudulently  suffered  Robbins  ta 
take  his  horse  away  upon  his  giving  up  lo  Nathan  bis  said  due« 
bill  for  sixty-six  dollars.  That  Bobbins  ran  away  io  Canada  and 
left  the  complainant  to  satisfy  the  execution,  when  Nathan  set  up 
fraudulently  that  he  had  paid  the  note  off,  and  produced  it  on 
trial  as  a  discharged  debt.  The  answer  of  Nathan  gives  quite 
a  different  version  to  this  story.  He  admits  giving  the  duebill  to 
the  complainant,  and  while  in  complainant's  hands  he  paid  upon 
it  twelve  dollars  and  fi&y  cents  i  but  be  says,  afterwards,  and 
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while  it  was  in  the  hands  of  Robbiosi  he  paid  by 
conseDt  to  Robbins  upon  it  the  further  sum  of  twenty-four 
and  sixty-seven  cents,  and  being  pressed  by  Robbins  Sk  ttl 
balance,  he  refused  to  pay  it  because  he  had  a  IxxAl  Mcoyst 
against  the  complainant,  which  was  a  just  offset,  for  oaore  than 
sufficient  to  pay  what  was  due  upon  the  bill,  and  that  be  and 
Robbins  left  it  to  a  mutual  friend  to  say  what  should  b^  done 
about  it,  and  that  friend  decided  that  Nathan  should  give  hb 
brother  John  a  credit  for  the  note  on  his  account  against  him, 
which  was  so  done,  and  the  note  given  up  to  Nathan.  The 
answer  denies  the  whole  story  about  the  horse,  and  his  suffering 
Robbins  by  collusion  to  take  the  same  away.  There  is  no  proof 
adduced  on  either  side  respecting  this  charge,  and  the  answer 
gives  to  my  mind  a  satisfactory  solution,  and  which  in  the  ab- 
sence of  proof  is  to  be  taken  as  true.  Besides,  it  appears  upon 
the  face  of  the  bill,  that  the  complainant  brought  a  suit  agmost 
Nathan  on  this  note,  and  had  a  trial,  and  judgment  was  given 
against  the  complainant.  This  case,  therefore,  has  been  long 
since  adjudicated  upon,  and  in  feivor  of  Nathaui  and  should  be 
for  ever  at  rest. 

2.  A  second  charge  is,  that  Nathan  conspired  with  constables 
who  had  executions  against  the  complainant,  to  sell  in  hb  ab- 
sence, in  one  case  six  or  seven  hundred  dollars  worth  of  grain 
standing  in  shock  on  his  place,  and  which  Nathan  bought  in  for 
a  small  sum  of  money ;  at  another  time,  that  he  bought  under 
like  circumstances,  a  bed  and  bedding,  and  desk  and  bookcase ; 
at  another  time,  a  cow  and  several  sheep ;  and  at  another,  seve- 
ral bushels  of  buckwheat  These  cases  are  stated  as  oppresmve 
proceedings  prompted  by  Nathan,  and  done  with  a  view  to  enaUe 
him  to  buy  in  complainant's  property  for  a  nominal  sum.  The 
answer  fully  denies  the  fraud  charged,  by  declaring  that  the  de- 
fendant knew  nothing  of  the  suits  until  the  oonstables  came  with 
the  executions ;  that  he  had  no  control  over  them»  and  gave  do 
direction  to  the  officers,  and  bought  without  any  collusion  with 
them  whatever.  The  complainant's  grain  is  represented  as  hemg 
in  a  bad  situation,  scattered  over  the  land,  and  much  of  it  grown 
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and  ruined,  owing  to  the  wretched  management  of  his  farm* 
Independent  of  the  answer,  there  is  no  probability  that  this 
tNTOtber  would  have  acted  so  shameful  a  part  as  to  combine  with 
the  constables  to  press  him  in  this  way ;  it  is  far  more  likely 
that  the  constables  waited  until  their  patience  became  exhausted 
and  there  was  a  necessity  for  action.  The  answer,  at  all  eventSi 
denies  every  charge  of  combination  and  fraud,  and  the  defendant 
claims  to  have  purchased  openly  and  fairly.  There  is  no  proof 
on  this  point  either. 

These  matters,  therefore,  relating  to  the  personal  property,  do 
not  appear  to  be  at  all  sustained,  and  probably  were  introduced 
more  to  throw  a  shade  over  the  defendant's  conduct,  than  from 
any  expectation  at  this  day  of  disturbing  them.  The  great  ol> 
ject  of  the  suit  concerns  the  real  estate,  and  to  that  we  must  next 
in  order  turn  our  attention. 

3.  The  complainant,  by  his  father's  will,  had  devised  to  him 
a  part  of  the  homestead  farm,  consisting  of  one  hundred  and 
eight  acres,  and  two  other  pieces  of  meadow,  one  of  twelve  and 
the  other  of  eight  acres.  This  farm  was  sold  by  Daniel  Swayze, 
esquire,  sherifT  of  the  county  of  Sussex,  on  an  execution  issued 
out  of  the  common  pleas  of  Sussex,  on  a  judgment  in  favor  of 
John  Addis,  and  purchased  by  the  defendant,  Nathan,  for  thir- 
teen hundred  and  twenty-eight  dollars.  The  sale  is  loudly  com^ 
plained  of,  and  constitutes  the  great  object  of  this  suit.  The 
judgment  on  which  the  sale  was  made,  was  for  six  hundred  and 
twenty-seven  dollars  and  thirty  cents,  and  there  is  no  pretence 
that  Nathan  had  any  control  over  it,  or  any  agency  in  obtaining 
it.  The  debt  grew  out  of  a  farm  which  complainant  bought, 
and  to  which  purchase  his  pecuniary  difficulties  are  in  part  as- 
cribed. The  charge  is,  that  the  complainant,  being  thus  situ- 
ated, applied  to  his  brother  Nathan,  who  was  a  man  of  property 
and  standing,  to  help  him  ;  that  he  agreed  to  do  so,  and  was  to 
have  a  commission  for  his  services  :  whereas,  availing  himself  of 
bis  position,  he  became  the  purchaser  of  this  property  at  a  very 
low  price,  and  now  holds  on  and  claims  to  have  the  sole  and  ex- 
clusive right  to  it.  It  is  distinctly  charged  that  he  bought  only 
65 
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88  the  agent  of  the  complainant,  for  which  he  was  to  receive  pajr, 
and  as  soon  as  he  was  repaid  the  money  he  advanced,  within- 
lerest,  which  was  then  expected  to  be  raised  from  the  sale  of  other 
property  belonging  to  the  complainant,  he  was  to  give  it  up  and 
reconvey  the  property  to  the  complainant.  This  is  the  account 
given  of  the  case  by  the  complainant. 

The  defendant,  Nathan,  in  bis  answer,  states,  Ibat  in  Feb- 
ruary, 1818,  while  this  execution  was  hanging  over  the  com- 
plainant's properly,  he  and  his  brother  James  frequently  spoke 
of  complainant's  situation,  and  the  certainty  that  his  property 
would  go  into  the  hands  of  strangers  unless  they  interfered  about 
it :  that  Nathan  being  himself  in  debt,  wished  James  to  buy  it 
alone,  but  he  declined  doing  so,  and  it  was  finally  agreed  thai 
they  should  buy  it  together.     In  the  mean  time  they  spoke  to 
complainant  about  it,  and  he  appeared  indifferent,  saying,  he 
could  get  the  money  before  the  day  of  sale.     The  defendant  says 
that  he  went  with  complainant  to  try  to  borrow  money  on  mort- 
gage, but  failed  in  borrowing  any,  and  the  complainant  keeping 
constantly  intoxicated,  it  resulted  in  his  and  his  brother  James 
attending  the  sale  and  purchasing  the  property.     Nathan  took 
the  title,  and  paid  the  money.     From  the  ^answer  it  would  not 
appear  that  any  arrangement  whatever  was  made  with  the  com* 
plainant,  but  that  he  was  treated  as  a  man  going  to  destruction, 
and  the  only  question  between  the  other  brothers  was,  how  they 
should  manage  to  be  able  to  purchase.     Besides  the  natural  aver- 
sion to  let  the  homestead  go  out  of  the  family,  they  seemed  to 
have  had  a  dislike  to  Addis's  buying  it  and  settling  down  between 
them,  and  they  were  well  satisfied  that  if  one  of  them  did  not 
buy  it  Addis  would.     There  was  a  lease  at  the  time  on  the  farm 
to  one  Merrill,  and  a  few  days  after  the  sale,  according  to  the 
answer,  Nathan  and  the  complainant  met  the  lessee^  and  he  was 
directed  to  pay  the  rent  (by  the  consent  of  the  complainant)  to 
Nathan  as  the  purchaser  of  the  property.     The  answer  does  in- 
deed admit  that  ader  the  sale,  as  an  inducement  for  complainant 
to  keep  sober,  Nathan  did  propose  to  him  a  plan  by  which  be 
B^&ht  regain  bis  property ;  but  that  plan  was  never  carried  into 
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effect,  or  even  the  writings  drawn.     There  is  a  wide  differenee 
then,  between  the  bill  and  the  answer. 

James  Hoagland,  the  brother,  is  a  witness,  and  is  represented 
on  all  hands  as  a  respectable  man.  IF  there  be  any  person  ac- 
quainted with  the  true  state  of  facts  in  this  case,  it  must  be  hinv. 
He  was  originally  interested  in  the  purchase,  and  actually  paid 
part  of  the  money.  I  havo  carefully  looked  into  his  evidence, 
which  has  been  fully  taken,  and  while  it  is  obvious  that  he 
blames  Nathan  for  not  acting  fairly  with  him  in  letting  him  in 
•as  part  purchaser,  I  do  not  find  that  he  aids  the  complainant  in 
establishing  the  main  point  in  this  case,  to  wit,  that  Nathan 
bought  in  behalf  of  John.  As  Nathan  and  James  bought  joint- 
ly, he  ought  to  know  the  fact  if  it  were  so,  and  yet  he  distinctly 
says  as  to  himself,  that  he  never  saw  John  about  the  sale  at  all, 
and  does  not  know  that  John  knew  of  the  arrangement  between 
bim  and  Nathan  for  purchasing  the  property.  The  conversation 
of  these  brothers  would  lead  me  to  believe  that  they  intended  to 
pay  all  John's  debts  and  to  provide  for  his  personal  wants,  but 
there  is  nothing  that  looks  like  his  having  the  property  again. 
Indeed,  from  his  course  of  life  and  conduct,  they  could  not  sup- 
pose he  would  ever  be  in  a  situation  to  pay  them  off  and  take  liis 
farm  again. 

It  would  be  dangerous  in  a  €ase  of  this  kind  to  proceed  upon 
mere  surmises.  The  sale  was  an  open,  public  one,  and  made 
wholly  independent  of  these  brothers,  and  if  their  purchase  was 
made  in  behalf  of  the  complainant  it  should  be  plainly  proved. 
Our  statute,  to  avoid  this  very  difficulty,  requires  all  trusts  re- 
lating to  real  estate  to  be  in  writing;  and  while  this  case  may  be 
distinguished  from  that  of  a  mere  trust  by  showing  Nathan  to 
have  been  John^s  agent  and  acting  for  him,  yet  there  is  great 
propriety  in  requiring  the  proof  to  be  explicit.  The  deed  was 
made  to  Nathan,  he  paid  the  money,  and  has  always  occupied 
the  place  as  his  own,  and  made  very  considerable  improvements 
upon  it.  It  is  now  more  than  twenty  years  since  the  sale  was 
made.  James  says,  that  in  his  conversation  with  Nathan,  as 
aa  inducement  to  bim  to  join  bim  in  the  purchase,  he  said,  if 
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hereafier  he  wished  to  have  tiie  whole  place,  he  would  deed  his 
half  to  him.  How  could  this  be  if  he  was  buying  on  John's 
account  ? 

The  sheriff,  Daniel  Swayze,  esquire,  is  examined,  but  the 
sale  was  made  by  his  deputy,  he  being  sick  at  the  time,  and  his 
deputy  is  dead.  He  knows  nothing,  therefore,  respecting  the 
sale,  except  a  conversation  which  he  had  a  few  years  afterwards, 
in  which  Nathan  said  all  he  wanted  from  John  was  what  be 
was  out  of  pocket  for  him.  Such  evidence  may  tend  to  corrobo- 
rate a  case  already  proved,  but  can  never  of  itself  defeat  a  titfe 
to  property.  It  is  very  far  from  proving  the  terms  of  the  pur- 
chase. 

John  Addis,  the  plaintifT  in  the  execution,  was  present  at  the 
sale.     The  feelings  of  this  witness  are  clearly  opposed  to  Nathan. 
He  says,  that  in  a  conversation  with  Nathan,  he  proposed  that 
John  should  sell  the  farm  he  bought  of  him,  and  the  Cook  pia€e^ 
and  take  rent  on  the  Merrill  lease,  which  would  pay  Jobn^  debts 
and  save  him  the  homestead  farm ;  and  he  adds,  that  he  under* 
stood  from  Nathan  that  this  was  the  bargain  between  him  and 
John.     But  this  proposal,  he  admits,  was  made  after  the  farm 
was  sold.     There  was  much  conversation  about  what  course 
should  be  pursued  with  John's  affairs  and  with  him  at  different 
times,  but  it  would  seem  to  me  that  it  was  all  left  open  down  to 
the  time  of  the  sale  of  the  homestead  farm.     The  brothers  meant 
to  pay  his  debts,  which  it  is  alleged  was  done,  and  they  expect- 
ed, no  doubt,  to  be  burdened  with  his  maintenance.     From  Sam- 
uel Shotwell's  evidence,  it  is  evident  that  Nathan  desired  to  be- 
friend John,  by  keeping  him  at  his  own  house,  offering  him  a 
room  there,  and  by  saying  and  doing  nothing  that  would  injure 
him.     When  he  said  in  John's  presence  that  the  property  was 
his,  he  only  wanted  to  save  it  for  him,  it  is  manifest  he  said  so 
to  quiet  his  apprehensions  and  prevent  any  outbreak,  for  the  wit- 
ness adds,  John  was  not  satisfied  with  the  offers  made  to  maintain 
him,  he  wanted  the  place. 

Without  going  over  all  the  evidence,  it  is  sufficient  to  say  bere, 
that  there  are  several  witnesses  who  detail  loose  conversatioDB 
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\i^ith  Nalban,  going  to  show  that  he  designed  only  to  pay  him- 
self again  out  of  John's  property,  but  they  do  not  satisfactorily 
show  to  my  mind  that  any  such  obligation  rested  upon  him. 
Nothing  is  more  uncertain  than  to  defeat  an  estate  in  lands  by 
ibis  kind  of  testimony.  Theie  has  been  considerable  feeling 
manifested  at  Nathan's  getting  this  property,  and  particularly 
with  his  course  towards  his  brother  James ;  but  from  a  careful 
review  of  it  all,  I  can  find  no  sufficient  foundation  upon  which 
to  rest  any  conviction  that  he  is  bound  to  surrender  it  again  to 
the  complainant.  He  appears  to  have  paid  many  debts  volunta- 
rily, to  have  been  put  to  much  expense  and  trouble  on  John's 
account,  and  from  his  whole  course  it  is  manifest  that  he  never 
thought  of  being  liable  to  render  any  account  of  his  transactions, 
or  of  being  called  upon  to  give  up  the  property.  He  kept  no  ac- 
count of  what  he  paid,  and  the  whole  character  of  the  improve- 
ments placed  on  the  farm  shows  that  he  considered  it  and  treated 
it  as  his  own.  That  the  farm  was  worth  more  than  it  sold  for, 
can  constitute  no  ground  for  relief.  Tt  generally  happens  that 
more  or  less  sacri6ce  takes  place  in  these  sales ;  they  are  forced 
upon  the  public,  and  it  is  natural  and  to  be  expected  that  proper- 
ty should  bring  less  than  its  value. 

4.  About  a  year  after  the  sale  of  the  homestead,  the  Addis 
farm  and  the  Cook  lot  were  sold  on  another  execution,  and  pur- 
chased also  by  Nathan,  for  one  hundred  and  sixty  dollars.  There 
was  a  mortgage  on  the  Addis  farm  at  the  time  of  six  hundred 
dollars,  so  that  the  purchase  amounted  in  fact  to  seven  hundred 
and  sixty  dollars.  Nathan,  in  his  answer,  denies  all  fraud  in 
the  transaction,  says  he  bought  very  reluctantly,  but  with  a  de- 
termination to  pay  all  John's  debts,  which  he  alleges  he  has  done, 
except  tavern  debts,  and  these  he  refuses  to  pay.  The  bill 
charges  Nathan  with  deceit,  in  promising  to  go  and  pay  the 
money  for  John,  instead  of  which  he  went  and  bought  his  pro- 
perty. This  the  answer  also  meets,  by  declaring  that  Nathan 
lold  complainant,  who  wanted  him  to  go  and  adjourn  the  sale, 
that  if  he  went  be  would  go  unshackled  from  all  promises  to 
him.    The  answer  denies  that  there  ever  was  any  bargain  be- 
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tween  defendant  and  complainant  respecting  this  property,  but 
that  defendant  bought  as  any  other  person  would. 

James  Hoagland  does  indeed  say,  in  his  deposition,  that  Ka- 
than  proniised  John  to  take  the  money  of  the  Cook  lot  and  pa; 
off  the  claims  of  those  pressing  the  sale  of  the  Addis  farm,  but 
where  the  money  for  the  Cook  lot  was  to  come  from,  or  what 
were  the  circumstances  under  which  this  was  said,  does  not  ap- 
pear. This  may  all  have  been  said,  and  yet  the  sale  be  proper 
and  the  purchase  good.  The  day  for  the  sale  had  arrived,  and 
yet  it  is  manifest  that  he  bad  no  money  from  the  sale  of  the 
Cook  lot.  About  the  time  he  got  the  sheriff's  deed  for  the  Addis 
farm,  Nathan  drew  up  and  signed  an  obligation  to  give  John  a 
home  at  his  house  as  long  as  he  lived,  and  placed  it  in  the  hands 
of  Joseph  Coriell,  esquire.  John  boarded  at  his  house  for  more 
than  two  years  at  one  time,  and  he  has  vouchers  of  debts  paid  for 
him  of  six  hundred  and  twenty-nine  dollars.  The  evidence  is 
entirely  too  loose  to  disturb  this  sale. 

Tins  property  has  since  been  sold  to  Stinson  by  Nathan,  and 
John  was  present  and  knew  of  the  whole  transaction.  While  the 
bargain  was  making,  and  until  it  was  concluded,  he  made  no  ob- 
jection nor  set  up  any  claim  whatever.  It  is  true  the  same  eve- 
ning, in  one  of  his  freaks,  he  made  a  noise  about  it ;  but  after 
whAt  had  passed  before,  no  person  appears  to  have  given  any 
weight  to  what  he  said. 

5.  Two  other  lots  were,  it  seems,  sold  by  the  Blairs  on  Ihcir 
execution,  and  purchased  by  them.  Aflerwards  they  sold  these 
lots  at  private  sale  to  Nathan  for  the  full  amount  of  their  demands. 
There  was  nothing  fraudulent  or  unjust  in  this  transaction. 

I  notice  that  many  years  after  the  complainant's  property  was 
thus  sold,  he  applied  for  and  took  the  benefit  of  the  insolvent 
laws  of  this  stale,  and  in  his  schedule  then  filed  he  declares  that 
he  has  no  real  estate  whatever. 

Without  meaning  to  say  that  Nathan  may  not,  by  his  pur- 
ichases,  have  acquired  property  which  would  call,  possibly,  for  a 
more  liberal  provision  for  his  brother  under  the  circunistances  ifl 
ivhich  he  is  now  placed,  (and  yet  I  do  not  remember  that  he  hai 
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ever  denied  him  a  home  with  him  or  refused  to  assist  him,)  [  still 
think  there  is  a  want  of  that  certainty  and  directness  in  the  proof 
that  will  justify  me  in  calling  him  to  account  or  disturbing  him 
in  the  enjoyment  of  his  property.  My  reluctance  to  interpose  is 
increased  by  the  lapse  of  time.  More  than  twenty  years  have 
passed  since  these  sales.  Many  persons  acquainted  with  the  cir- 
cumstances are  dead,  and  at  so  late  a  day  the  memory  of  those 
that  remain  must  necessarily  be  imperfect.  This  bill  was  filed 
in  1827,  and  although  the  answer  was  put  in  the  same  year,  the 
first  evidence  was  not  taken  until  1837,  ten  years  after. 

I  am  of  opinion,  therefore,  that  the  complainant's  bill  should 
be  dismissed,  with  costs. 


The  TRENroN  Banking  Company  v.  Z.  Rossell,  Trustee 

of  Ann  E.  Woodruff. 

A  new  trial  of  an  Ibsuo  directed  bj  this  court  will  not  be  granted,  merely  be. 
cause  on  the  former  trial  the  judge  misdirected  the  jury,  if  upon  the  whole 
•▼idence  the  court  is  satisfied  that  the  verdict  is  right. 

This  cause  came  on  for  hearing,  in  pursuance  of  an  order«of 
the  court,  made  at  the  term  of  July  last,  upon  the  application  of 
the  complainants  to  set  aside  a  verdict,  and  to  grant  a  new  trial  of 
a  feigned  issue  ordered  by  this  court.  The  issue  was  tried  at  the 
Mercer  circuit,  in  June  term,  1841,  and  a  verdict  rendered  in  fa- 
vor of  the  defendant.  A  state  of  the  case  had  been  prepared, 
pursuant  to  the  order  of  the  court  at  the  last  term. 

Wilson  and  J,  S.  Grreen,  for  complainants.  It  is  apparent 
upon  the  state  of  the  case,  that  the  judge  who  tried  the  cause  at 
the  circuit  misdirected  the  jury,  and  that  the  verdict  was  render- 
ed in  consequence  of  such  misdirection.  The  jurors,  in  render- 
ing the  verdict,  expressly  declared,  that  they  found  their  verdict 
under  the  iostructions  of  the  court    A  verdict  ought  never  to 
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be  maintained  upon  unsound  principles  publicly  pronounced: 
Thompson  v.  Burdsall^  \  Southard,  1 72 ;  Lippincott  v.  Soti- 
rfcr,  3  Halsted,  161. 

Wall  and  H.  W.  Green,  contra.  No  error  was  in  fact  com- 
niitted  by  the  judge  before  whom  the  issue  was  tried  at  the  cir- 
cuit. But  admitting  an  error  to  have  been  committed,  there  is  no 
ground  for  a  new  trial.  Applications  for  new  trials  of  feigned  is- 
sues ordered  by  a  court  of  equity,  are  governed  by  different  princi- 
ples from  those  which  prevail  on  similar  applications  in  a  court  of 
law.  The  object  of  a  feigned  issue  in  this  court  is  to  satisfy  the 
mind  of  the  equity  judge  upon  matters  of  fact,  and  the  object  is 
attained  when  he  is  satisfied  that  at  the  trial  justice  has  been  done. 
When  the  conscience  of  the  chancellor  is  satisfied,  no  new  (nal 
will  be  granted,  no  matter  what  errors  in  point  of  law  may  have 
been  committed  on  the  trial.  Upon  this  principle,  new  trials  have 
been  refused  where  improper  evidence  was  admitted,  where  legal 
evidence  was  rejected,  and  where  the  charge  to  the  jury  was  erro- 
neous, the  chancellor  being  satisfied  that  the  verdict  was  right  : 
Booth  V.  Blundell,  19  Vesey,  603 ;  Hampson  v.  Hampson, 
3  Vesey  and  JS.  41 ;  Stace  v.  Mabbott,  2  Vesey^sen,  553 ;  Bar- 
ker v.  Ray,  2  Russell,  63 ;  Mulock  v.  Mulock,  1  Edwards,  14 ; 
Apthorp  V.  Comstock,  2  Paige,  487-8. 

The  Chancellor.  Upon  looking  into  the  state  of  the  case 
I  am  satisfied  that  the  verdict,  upon  all  the  evidence,  is  right,  and 
in  accordance  with  the  facts  of  the  case.  This  being  my  convic- 
tion, I  deem  it  entirely  unnecessary  to  examine  the  question  whe- 
ther any  such  misdirection  of  the  jury  was  in  fact  made  by  the 
judge  who  tried  the  cause  at  the  circuit,  as  is  insisted  on  by  the 
counsel  of  the  complainants.  The  object  of  a  feigned  issue  order- 
ed by  this  court,  is  to  satisfy  the  conscience  of  the  court  upon  a 
doubtful  or  disputed  fact.  That  end  being  attained,  the  object  of 
the  issue  is  accomplished,  and  it  is  a  well  settled  rule  that  under 
•uch  circumstances  a  new  trial  should  not  be  granted. 
Motion  denied. 
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Non.    The  following  opinions  were  not  received  by  the  Reporter  in  time 
to  be  inserted  in  their  appropriate  places  in  the  yolame. 


DsLivsRiD   July   Tsem,    183  8. 


John  Outcalt  and  wife  v.  Nicholas  Van  Winkle 

and  others. 

Under  an  ueignment  made  by  an  insolvent  debtor,  all  his  estate  passes,  with« 
oat  reference  to  the  manner  in  which  it  was  acqaired.  Whatever  rights  he 
may  have  in  the  property  of  his  wife,  acquired  by  virtae  of  his  marriagei 
will  pass  to  the  assignee. 

It  seems  that  assignments  in  bankruptcy  or  by  operation  of  law  will  not  de« 
prive  the  wife  of  her  right  of  survivorship,  unless  some  act  is  done  by  the 
asngnee  leduoing  her  chosos  in  action  into  possession. 

The  bill  in  this  cause  was  filed  by  John  Outcalt  and  Hannah 

his  wife,  on  the  13th  of  May,  1837,  to  establish  the  will  of 

Samuel  Van  Tine,  of  the  township  of  South  Amboy,  in  the 

county  of  Middlesex,   the  father  of  Mrs.  Outcalt,  one  of  the 

complainants.     The  will  bears  date  on  the  third  day  of  May, 

1796,  and  by  it  the  testator  gives  to  his  daughter  Hannah,  then 

unmarried,  a  portion  both  of  his  real  and  personal  estate.     The 
66 
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bill  prays  ihat  (he  will  may  be  established,  aud  the  trusts  thereof 
performed  and  carried  into  execution  under  the  decree  of  the 
court,  and  that  the  rights  and  interests  of  the  coroplainaots  under 
the  will  may  be  declared  and  secured  :  that  an  accouDt  may  be 
taken,  and  that  the  residue  and  clear  surplus  may  be  ascer- 
tained and  secured  by  and  under  the  direction  of  the  court,  for 
the  benefit  of  the  complainants. 

The  defendants  pleaded  in  bar  an  assignmeot  made  by  the 
said  John  Outcalt,  on  the  sixth  day  diay  of  August,  1835,  as  an 
insolvent  debtor,  under  the  act,  entitled,  '^An  act  for  the  relief  of 
persons  imprisoned  for  debt,"  passed  the  18lh  day  of  March, 
1796. 

The  cause  was  submitted  without  argument,  upon  the  matteia 
contained  in  the  plea. 

W,  Halstedj  for  complainants. 

Disboroiigh  and  J,  W,  Scott,  for  defendants. 

The  Chancellor.  The  present  bill  is  filed  by  the  com- 
plainants for  the  purpose  of  establishing  the  will  of  Samuel  Yao 
Tine,  the  father  of  Mrs.  Outcalt,  one  of  the  complainants,  and 
for  securing  to  the  complainants  their  rights  under  the  same. 
The  will  bears  date  the  third  day  of  May,  1795,  before  the  mar- 
riage of  the  complainants,  and  alt  its  provisions,  which  consist  of 
devises  of  certain  portions  of  land  and  pecuniary  legacies,  are 
made  of  course  to  the  testator^s  daughter,  and  not  to  her  husband. 
To  this  bill  the  defendants  have  pleaded,  that  John  Outcalt,  the 
complainant,  on  the  6th  of  August,  1835,  was  discharged  as  aa 
insolvent  debtor  under  the  act  of  this  state,  entitled,  "An  act  for 
the  relief  of  persons  imprisoned  for  debt,"  passed  the  18th  of 
March,  1795^  and  executed  an  assignment  to  one  Henry  H. 
Schanck  of  all  his  estate,  according  to  the  provisions  of  that  act, 
whereby  all  his  right  in  the  matters  sought  to  be  recovered  in  this 
action  passed  ta  his  assignee.  The  case  is  submitted  without 
argument. 
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The  only  question  made  by  the  plea  is,  whether  the  complain- 
ants' rights  under  this  will  passed  by  the  assignment.  If  they 
-did,  the  assignee  alone  is  the  proper  party  to  establish  and  secure 
chose  rights.  Should  the  present  complainants  recover  when  the 
right  is  in  the  assignee,  it  could  not  protect  the  defendants  from  a 
second  recovery  against  them.  The  validity  of  the  plea  is  there- 
fore important. 

The  object  of  the  act  under  which  this  assignment  is  made,  is 
to  discharge  a  debtor  from  imprisonment  upon  his  transferring 
for  the  use  of  his  creditors  all  his  property  of  every  kind  and  de- 
scription, real  and  personal,  with  certain  exceptions  which  are 
named  in  the  act.  The  assignee,  as  to  the  property,  stands  in 
the  place  of  the  assignor.  The  words  in  the  assignment  are, 
"do  freely  and  absolutely  grant  and  assign  unto  Henry  H. 
Schanck,  all  my  real  and  personal  estate  whatsoever  and  where- 
soever, except  the  wearing  apparel,"  &c.  And  the  eighth  section 
-of  the  act  declares  the  assignee  "  to  be  invested  with  as  ample 
title  to  all  lands,  goods,  debts  and  effects  whatsoever  so  assigned, 
as  the  assignor  himself  or  herself  had."  By  the  ninth  section  full 
power  is  given  to  the  assignee  to  dispose  of  all  estates  i«o  assign- 
ed, to  execute  deeds  for  the  same,  and  to  recover  in  his  own  name 
every  thing  belonging  to  the  estate  of  the  debtor;  and  by  the 
fourteenth  section  it  is  provided  that  no  suit  in  equity  shall  be 
commenced  by  any  assignee  without  the  consent  of  the  major 
part  of  the  creditors  in  value,  at  a  meeting  to  be  held  for  that 
purpose. 

From  the  terms  of  the  assignment  and  the  provisions  of  the 
act,  it  would  seem  that  no  language  could  be  more  comprehen- 
sive. All  the  estate  of  the  assignor  passes  by  the  assignment, 
without  any  reference  to  the  manrier  in  which  that  estate  is  ac- 
quired. Whatever  rights,  therefore,  he  may  have  in  the  property 
of  his  wife  acquired  by  virtue  of  the  marriage,  must  pass  to  the 
assignee.  It  would  present  an  extraordinary  case  if  an  insolvent 
debtor,  after  making  an  assignment,  could  biing  liis  action  and 
recover  for  his  own  benefit  a  chose  in  action  belonging  to  his 
wife,  or  the  possession  of  lands  in  which  he  had  a  life  estate. 
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This  subject  has  beea  frequently  coosidered,  and  so  far  as  it  ier 
necessary  to  go  to  settle  this  cause  there  can  be  no  difficulty.  "A 
general  assignment  in  bankruptcy  or  under  insolvent  laws,  paans 
the  wife's  property  and  her  choses  in  action,  but  subject  to  her 
right  of  survivorship ;  and  if  the  husband  dies  before  the  assignees 
have  reduced  the  property  into  possession  it  will  survive  lo  the 
wife,  for  the  assignees  possess  the  sanrie  rights  as  the  husband 
before  the  bankruptcy,  and  none  other."  Miiford  ▼.  MUford^ 
9  Vesey,  87 ;  Jewson  v.  Moulson,  2  Atk.  Rep.  420 ;  Van  Epps 
V.  Van  Deusen,  4  Paige,  64 ;  2  Kenfs  Cam.  137-8. 

There  does  not  seem  from  the  cases  to  have  been  any  difficoi- 
ty  as  to  the  assignment  transferring  the  wife's  property,  (which  is 
the  only  mattei  involved  in  this  cause,)  but  only  how  far  the  as- 
signment  would  bar  the  right  of  the  wife  by  survivorship.  Tiiat 
point  need  not  be  settled  here,  though  the  cases  are  now  pretty 
well  agreed,  and  it  would  seem  upon  good  grounds,  that  assign- 
ments in  bankruptcy  or  by  the  operation  of  law,  will  not  deprive 
the  wife  of  her  rights  of  survivorship  unless  some  act  is  done  by 
the  assignee  reducing  her  choses  in  action  into  pooscssiop. 

The  plea  in  this  case  not  having  been  replied  to,  is  admitted  to 
be  true,  and  is,  in  my  judgment,  good.     If  any  claim  exists  for 
the  matters  stated  in  the  bill,  the  suit  must  be  by  the  assignee. 
The  complainants'  bill  must  therefore  be  dismissed,  with  costs. 
Bill  dismissed. 


Dklitkrid    OoTOBKa   TsaM,    183  8. 


Edward  Price  v.  John  H.  Smith,  David  Sahdebson 

and  others. 

Where  a  lease  is  made  by  the  mortgagor  sabseqaent  to  the  mortgage,  the  mort. 
gagee  is  not  entitled  to  an  account  in  equity  against  the  tenant  for  the  lenti. 

Th£  bill  was  filed  for  the  foreclosure  of  a  mortgage  giveo  by 
John  H.  Smith  and  wife  to  the  complainant,  beaiiog  date  oo  the 
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first  day  of  March,  1836,  to  secure  the  payment  of  sixteen  thou* 
sand  dollars.     It  charges,  that  after  the  execution  of  the  mort- 
gage, the  mortgagor,  on  or  about  the  26th  day  of  October,  1836| 
by  demise  in  writing  leased  the  mortgaged  premises  to  David 
Sanderson  for  the  term  of  two  years :  that  Sanderson  underlet 
the  said  premises  to  one  Phebe  Meeker,  who  is  now  in  the  actual 
occupation  of  the  same.  That  on  the  27th  of  March,  1837,  the  mort- 
gagor and  his  wife  conveyed  the  equity  of  redemption  in  the  said 
mortgaged  premises  to  Elias  Coriell,  and  assigned  to  him  all  his 
interest  in  the  lease  to  David  Sanderson.     That  on  the  24th  of 
May,  1837,  Elias  Coriell  conveyed  the  equity  of  redemption  in 
the  said  mortgaged  premises  to  Anna  Ck)riell,  and  assigned  to  her 
all  his  interest  in  the  lease  to  Sanderson,  who  now  holds  the  same 
and  has  received  from  the  said  Sanderson  all  the  rent  accrued 
upon  the  lease  since  the  assignment  thereof  to  her.     The  bill,  in 
addition  to  the  usual  prayer  for  foretlosure,  prays  that  the  said 
Anna  Coriell,  David  Sanderson  and  Phebe  Meeker,  may  be  de- 
creed to  account  and  pay  over  to  the  complainant  the  rents  and 
profits  accruing  from  the  said  mortgaged  premises,  to  be  applied 
towards  the  payment  of  the  moneys  due  on  the  complainant's 
mortgage,  and  that  each  of  them  be  enjoined  and  restrained  from 
receiving  or  paying  over  the  said  rents  and  profits,  or  any  part 
thereof,  to  any  other  person  or  for  any  other  purpose. 

Upon  filing  the  bill,  an  injunction  issued  by  order  of  the  chan* 
cellor,  to  restrain  the  payment  of  the  rents  which  should  accrue 
after  filing  the  bill  to,  or  receiving  payment  thereof  by,  any  other 
person  than  the  complainant.  David  Sanderson,  one  of  the  de- 
fendants, filed  a  general  demurrer  to  the  bill.  The  cause  was 
set  down  for  hearing  upon  the  demurrer. 

F.  B,  Chetwood  and  /.  H.  Williafnsonj  for  complainant. 

B.  Williamson  and  &  Scudder,  for  defendant. 

The  Chancellor.  A  single  question  is  presented  by  this 
demurrer,  and  that  is,  whether  a  mortgagee  can  in  this  court 
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claim  of  a  teDant  of  the  mortgagor,  upon  a  lease  made  subse- 
qucDt  to  the  mortgage,  the  rent,  after  notice  given  of  the  exist- 
ence of  the  mortgage  and  demand  of  payment  The  bill  charges, 
that  John  H.  Smith,  the  mortgagor,  after  the  execution  of  the 
niortgage,  leaeed  the  same  premises  to  David  Sanderson,  and 
that  the  complainant  has  applied  to  him  to  pay  liim  the  rent  to- 
wards satisfying  the  mortgage.  The  bill  prays  an  account 
against  Sanderson  for  the  rent,  and  that  he  may  be  decreed  to 
pay  over  the  same  in  liquidation  of  complainant's  debt.  To  this 
part  of  the  bill  Sanderson  has  filed  a  general  demurrer,  which 
brings  the  question  up  fairly  for  decision. 

No  principle  is  better  established  in  equity  than  that  until  a 
foreclosure,  the  mortgage  is  a  mere  security  for  the  debt,  a  chattel 
interest,  and  the  mortgagor  the  owner  of  the  fee.  In  case  of  (be 
mortgagor's  death,  the  lands  descend  to  his  heirs.  On  the  death 
of  the  mortgagee,  his  pergonal  representatives  are  the  proper  par- 
ties on  a  bill  filed  to  foreclose  the  same,  and  the  money,  when 
collected,  goes  into  his  personal  estate.  As  between  (he  mort- 
gagor and  mortgagee  it  is  equally  well  settled,  that  the  nwrtga- 
got  cannot  be  made  to  account  for  the  rents  and  profits.  This 
being  so  well  established  as  not  to  be  even  controverted  on  the 
argument,  it  would  seem  strange  that  in  any  case  the  tenatU  of 
the  mortgagor  should  be  liable  to  account.  If  the  mortgagor  is 
the  owner  of  the  fee  and  may  lease  the  premises,  and  cannot 
himself  be  made  answerable  for  the  rents  while  he  remains  ia 
possession,  why  should  his  tenant  ? 

Could  this  mortgagee  recover  the  rent  of  the  tenant  at  law  1 
III  the  case  of  Souders  v.  Vansyckle  and  Garrison^  3  Hoisted^ 
313,  the  supreme  court  of  this  state  decided  that  he  could  not 
There  certainly  is  no  privity  either  of  contract  or  estate  between 
the  mortgagee  and  the  tenant.  If  the  tenant  had  attorned  to  the 
mortgagee,  which  he  is  authorized  to  do  after  the  mortgage  has 
become  forfeited,  by  the  provisions  of  the  twelfth  section  of  the 
act  of  this  state  concerning  landlords  and  tenants,  {Rev.  Laws, 
192,)  the  case  might  be  varied.  Then  he  would  be  acting  oa 
the  consent  of  the  tenant  and  with  his  acknowledgment  of  the 
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mortgagee  as  his  laDdlord,  but  in  the  present  case  the  proceeding' 
is  altogether  adverse.  The  decisions  in  the  state  of  New-York 
have  been  uniform  against  the  right  of  the  mortgagee  to  maintain 
this  suit  or  to  distrain  on  the  tenant  for  rent :  Jackson  v.  Fuller, 
4  John,  Rep.  215  j  McKircher  v.  Hawley,  16  John,  Rep,  288  j 
Jones  V.  Clark,  20  John.  Rep,  60. 

In  Moss  V.  Gallimore  and  another,  Douglass,  279,  a  lead- 
ing case,  it  was  held  that  a  mortgagee  might  claim  the  rent  of 
the  tenant,  but  there  the  lease  was  made  before  the  mortgage. 
In  such  case  all  the  mortgagor's  right  to  the  lease  passed  to  the 
mortgagee,  and  without  this  power  over  the  tenant,  as  his  right 
is  prior  to  the  mortgage,  he  could  not  be  dispossessed,  and  might 
retain  the  possession  and  delay  the  mortgagee  from  recovering 
his  debt  or  interest  for  the  term  of  his  lease.  I  am  referred  by 
complainant's  counsel  to  a  late  case  in  9  Barnewall  and  Cress- 
well,  246,  the  ease  of  Pope  and  another  v.  Biggs,  reported  in 
17  Eng.  Com.  Law,  36^.  That  was  a  case  at  law,  and  the  rea- 
soning  of  the  judges  is  certaiiily  opposed  to  the  current  of  deci>- 
sions  on  this  subject.  Yet  that  case  is  not  like  the  present. 
There  the  mortgagor  had  become  insolvent,  and  the  tenant  had, 
upon  notice,  voluntarily  paid  the  rent  to  satisfy  the  mortgages 
which  were  prior  to  the  lease.  The  action  was  brought  by  the 
assignees  of  the  bankrupt  mortgagor,  against  the  tenant,  for  the 
same  rent,  and  the  court  protected  him  from  a  recovery  by  reason 
of  the  payments  he  had  made.  The  tenant  paid  voluntarily,  it 
was  no  adversary  proceeding  as  to  him.  This  very  distinction 
is  recognized  in  the  opinion  of  chief  justice  Spencer,  in  the  case 
in  20  Joh7i.  Rep.  before  referred  ta  The  tenant  in  such  case  is 
considered  as  having  attorned  to  the  mortgagee,  and  as  the  ten- 
ant might  be  turned  out  of  possession  by  ejectment  and  exposed 
to  costs,  it  is  declared  to  be  his  right  to  attorn  without  the  impu- 
tation of  disloyalty  to  the  mortgagor. 

But  if  the  mortgagee  might  at  law  sue  for  and  recover  the  rent, 
it  would  not  follow  that  this  court  would  interfere.  That  he  has 
such  remedy  at  law,  would  rather  furnish  a  reason  why  he  should 
fgo  there.    I  am  well  saCivfied  that  in  a  case  like  the  present, 
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where  the  lease  is  subsequent  to  the  mortgage,  do  account  can  btf 
had  against  the  tenant  in  this  court  for  the  rents.    No  case  of  the 
kind  18  cited.     Nor  can  any  serious  injury  arise^  as  the  party  by 
his  ejectment  may  dispossess  the  tenant,  and  thereby  entitle  him- 
self to  the  rents  and  profits  at  law.     This  view  appears  to  me 
most  consistent  with  the  general  relations  established  io  all  courts 
of  equity  to  exist  between  the  mortgagor  and  mortgagee,  treatiog 
the  former  as  the  owner  of  the  property,  entitled  to  the  rents  and 
profits  and  enjoyment  of  the  same  until  the  mortgagee  claims  and 
asserts  his  right  to  possession  by  action  at  law,  or  by  foreclosure 
in  this  court.     It  is  also  in  accordance  with  the  decisions  in  the 
supreme  court  of  this  state  and  of  the  state  of  New-York,  and 
with  the  current  of  the  English  cases.     I  am  also  ioformed  that 
in  the  case  of  Edward  L  Earl  complainant  and  John  O,  Ben- 
son  and  others  defendants,  in  this  courts  a  decision  was  made  in 
the  time  of  chancellor  Williamson  coming  to  the  aatne  resolt,  but 
as  that  case  is  not  reported  I  have  not  been  able  to  see  the  opinion 
or  avail  myself  of  the  views  there  taken. 

The  demurrer  must  be  sustained,  with  costs. 


Dkliykrkd    OcroBsa   Tirm,    18  39. 


Jesse  H«  Bowen  v.  David  Tickers  and  others. 

Af  a  general  rule,  the  specific  performance  of  a  contract  of  saJe  will  not  be 
decreed  in  equityi  if  the  vendor  cannot  make  a  good  title,  although  the  eon- 
tract  hae  made  no  prorislon  ae  to  corenanta  of  warranty  to  he  inaeiied  ia 
the  conveyance. 

Bat  if  it  clearly  appear  that  it  was  the  intention  of  the  parties  that  the  par- 
chaser  shoald  take  the  risk  on  himself,  and  receive  only  a  conveyanes 
of  sach  interest  as  the  vendor  had,  a  specific  performance  of  the  contract  wiD 
be  decreed  against  the  purchaser,  though  the  vendor  has  no  title. 

The  bill  states^  that  on  the  27th  of  October,  1834,  Federal 
Champion,  of  May's  Landing,  in  the  county  of  Gloucester,  being 
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indebted  to  David  Yickers,  of  Philadetpbia,  in  a  large  8Utn  of 
money,  for  goods  sold  and  delivered,  made  his  promissory  note 
to  said  Yickers,  and  thereby  promised  to  pay  him  or  his  order 
fifteen  hundred  dollars  in  eighteen  months ;  and  that  the  com- 
plainant and  one  Daniel  Frazier  became  security  for  the  payment 
of  the  said  note  when  due :  and  that  the  said  Federal  Champion 
and  the  complainant,  on  the  29th  day  of  the  same  month  of 
October,  gave  to  Vickers  another  note  for  seven  hundred  and  one 
dollars,  payable  at  eighteen  months  after  date.     That  at  the  ex- 
ecution of  the  said  notes  the  said  Federal  Champion  was  in  poe* 
session  of  a  large  amount  of  real  estate,  but  was  indebted  to  a 
large  amount  and  pressed  by  his  creditors  for  payment.     That 
the  sole  object  of  the  complainant  in  becoming  security  for  Cham- 
pion for  the  payment  of  the  first  of  the  said  notes,  and  joining 
with  him  in  the  second,  was  the  hope  and  belief  that  if  he  could 
relieve  the  said  Champion  from  immediate  pressure,  and  prevent 
the  sacrifice  of  his  property  by  a  sale,  he  would  be  enabled  to 
procure  from  the  property  of  said  Champion  the  whole  amount 
of  a  debt  due  from  him  to  the  complainant.     That  on  the  19th 
day  of  January,  1836,  l^efore  either  of  the  said  notes  became 
due,  the  complainant  and  Vickers  entered  into  a  written  agree- 
ment respecting  the  said  notes,  signed  by  the  complainant  and 
said  Vickers,  in  the  words  and  figures  following,  viz. : — "Articles 
of  agreement  between  David  Vickers,  of  the  city  of  Philadelphia, 
in  the  state  of  Pennsylvania,  and  Jesse  H.  Bowen,  of  May's  Land- 
ing, in  the  township  of  Hamilton,  in  the  state  of  New-Jersey. 
The  said  Bowen  promises  to  make  to  the  said  David  Vickers  a 
deed  for  the  following  lands  purchased  of  John  Jacob  Vanderkemp, 
viz. :  one  tract  of  sixty  and  sixteen  hundredths  acres ;  one  tract 
of  six  hundred  and  seventy-one  acres ;  and  one  tract  of  seven 
hundred  and  fifty-five  acres — making  in  the  whole  fourteen  hun- 
dred and  eighty-six  acres  and  sixteen  hundredths  of  an  acre ; 
and  his  promissory  note  for  five  hundred  dollars,  payable  on  the 
first  of  April  next,  at  the  State  Bank  at  Camden  ;  and  a  tract  of 
land  sold  by  James  W.  Caldwell  as  the  property  of  Federal 

Chacnpion,  as  by  deed  dated  the  14th  of  March,  A.  D.  1835,  bo- 
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iog  aboot 'five  hundred  acres,  more  or  lew—  which  said  deed  im 
to  be  executed  io  one  month  from  this  date,  January  19th,  183&. 
And  the  said  David  Vickers  on  his  part  promises  to  deUver  to  tbt 
said  Jesse  H  Bowen  the  promissory  notes  be  holds  against  him 
the  said  Jesse  H.  Bowen  and  Federal  Champion,  for  seven  hun- 
dred and  one  dollars,  with  interest  from  date,  dated  October  29th, 
1834,  payable  in  eighteen  months  after  date ;  and  a  note  for  fif- 
teen hundred  dollars,  dated  October  27th,  payable  eighteen  noonths 
after  date,  with  interest,  drawn  in  favor  of  David  Tickers  by  Fed- 
eral Champion,  on  which  note  Jesse  H.  Bowen  and  Daniel  Frar 
zier  entered  security.    Dated  this  19th  January,  1836." 

The  bill  furtbei^  states,  that  in  puisuance  of  the  said  agreement, 
on  the  10th  day  of  February,  1836,  and  within  one  month  after 
the  date  of  the  agreement,  the  complainant  made  hb  promissory 
note  to  said  Vickers  for  five  hundred  dollars.     That  in  further 
pursuance  of  the  said  agreement,  on  the  9th  day  of  February, 
1836,  he,  together  with  his  wife,  Sarah  B.  Bowen,  executed  to 
the  said  David  Vickers  a  deed  of  bargain  and  sale  for  tiie  prem«> 
ises  mentioned  in  the  agreement,  which  deed,  as  set  forth  in  the 
bill  of  complaint,  contains  the  following  covenant  and  another, 
viz. :  "And  the  said  party  of  the  first  pari,  for  themselves,  their 
heirs,  executors  and  administrators,  do  hereby  covenant  and  agree 
to  and  with  the  said  David  Vickers,  his  heirs  and  assigns,  that 
they  have  not,  nor  hath  either  of  them,  done  or  suffered  to  be 
done,  any  act  or  thing,  whereby  the  premises  aforesaid  are  in- 
cumbered in  title,  but  thnt  the  same  are  now  hereby  conveyed  as 
free  and  clear  as  they  were  vested  in  said  Jesse  H.  Bowen ;  and 
against  the  lawful  demand  or  claim  of  all  persons  claiming  the 
same  under  him,  his  heirs  or  assigns,  will  warrant  and  for  ever 
defend  by  these  presents."     That  the  complainant,  on  the  10th 
day  of  February,  1836,  caused  and  procured  the  said  note  and 
the  said  deed,  duly  acknowledged,  to  be  tendered  to  the  said 
David  Vickers ;  but  the  said  David  Vickers  refused  to  receive  the 
same,  or  to  give  up  to  the  complainant  the  notes  of  Federal 
Champion,  for  the  payment  of  which  the  complainant  was  liable, 
as  by  the  aforesaid  agreement  the  said  Vickers  was  bouAd  to  do. 
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That  on  the  18th  of  February,  1S36,  the  complainant  again 
caused  his  said  note  for  five  hundred  dollars,  and  his  deed  for  the 
premises  specified  in  said  agreement,  to  be  tendered  to  the  said 
David  Vickers,  and  demanded  of  the  said  Vickers  the  two  notes 
of  Champion  which  the  complainant  was  bound  to  pay  ;  but  that 
Vickers  refused  to  receive  the  note  or  deed  of  complainant,  or  to 
surrender  the  notes  of  Champion,  upon  the  pretence  that  the  com- 
plainant had  no  title  for  the  premises  described  in  the  deed.  The 
bill  charges,  that  the  complainant  has  good  title  for  the  said  pre- 
mises, which  is  particularly  set  forth  in  the  bill.   The  bill  further 
states,  that  the  said  David  Tickers,  after  the  lender  on  the  part 
of  the  complainant  to  comply  with  the  aforesaid  agreement  on 
his  part,  and  after  the  refusal  of  the  said  Tickers  to  comply  with 
(he  said  agreement,  made  a  pretended  endorsement  and  assign- 
ment of  the  said  notes  given  by  Champion,  and  for  which  the 
complainant  had  become  security,  to  one  Elijah  Tan  Syckle,  and 
caused  two  actions  to  foe  commenced  on  said  notes,  in  the  name 
of  the  said  Elijah  Tan  Syckle,  against  the  complainant,  in  the 
inferior  court  of  common  pleas  of  the  county  of  Gloucester,  in 
order  to  avoid  the  performance  of  his  agreement  with  the  com- 
plainant, and  to  compel  the  payment  of  said  notes  by  the  com- 
plainant.    That  the  said  assignment  was  a  mere  pretence,  and 
was  made  without  value,  and  that  Tickers  is  still  the  bona  fide 
owner  of  said  notes ;  and  that  Tan  Syckle,  at  the  time  of  the  pre- 
tended assignment  of  said  notes,  weli  knew  of  the  agreement 
between  the  complainant  and  Tickers  in  relation  thereto.     The 
bill  prays  a  decree  for  the  specific  performance  of  the  contract 
between  the  complainant  and  Tickers,  and  an  injunction  to  re- 
strain further  proceedings  at  law  against  the  complainant,  for  the 
recovery  of  the  amount  due  on  the  notes  of  Federal  Champion, 
until  the  further  order  of  the  court. 

The  defendant's  answer  denies  many  of  the  charges  contained 
in  the  complainant's  bill,  but  the  principal  ground  of  defence  re- 
lied on  in  argument,  was  the  fact  charged  in  the  answer,  that  the 
complainant  had  no  title  whatever  for  the  land  which  by  the 
Agreement  he  was  bound  to  convey  to  the  defendant. 
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A  replication  having  been  filed,  evidence  was  taken  by  both 
parlies,  and  the  cause  was  heard  at  July  term,  1839,  upon  the 
pleadings  and  proofs. 

WcUlj  for  complainant. 

Jeff er Si  for  defendant. 

The  Chancellor.  There  is  but  one  question  in  this  cause 
proper  to  be  discussed  and  settled  at  this  time.  That  relates  to  tbe 
true  construction  of  the  agreement  between  the  complainant  and 
David  Yickers,  entered  into  on  the  19th  of  January,  1836. 

Mr.  Yickers,  who  is  a  wholesale  grocer  in  the  city  of  Philadei- 
phia,  sold  goods  in  the  year  1833  to  Federal  Champion,  to  the 
amount  of  four  thousand  five  hundred  dollars.  Champion  became 
embarrassed  in  his  circumstances,  and  tbe  complainant,  who  is 
charged  with  being  interested  in  the  business,  (but  whether  he 
was  so  in  reality  or  not  does  not  appear,  and  is  not  material  here,) 
agreed  to  compound  this  debt  of  Champion  by  securing  to  Mr. 
Yickers  fifty  per  cent,  of  his  claim.  This  arrangement  was  car- 
ried into  eflfect  as  proposed,  and  the  security  was  given,  payable 
in  eighteen  months.  On  this  settlement  Champion  gave  to  Mr. 
Yickers  his  own  note  for  fifteen  hundred  dollars,  secured  by  the 
complainant  and  one  Daniel  Frazier,  and  the  complainant  and 
Champion  made  their  joint  note  to  Mr.  Yickers  for  the  further  sura 
of  seven  hundred  and  one  dollars.  While  these  new  notes  were 
running,  and  before  they  came  to  maturity,  the  complainant  made 
another  agreement  with  Yickers,  by  which  Yickers  was  to  give 
up  tbe  said  notes  upon  receiving  from  the  complainant  a  note  for 
five  hundred  dollars,  and  a  deed  for  certain  lands.  The  bill  seeks 
to  compel  on  the  part  of  Yickers  a  specific  performance  of  this  last 
agreement.  The  defendant  resists  it  upon  the  ground,  that  after 
examination  he  has  discovered  that  the  complainant  has  no  title 
to  the  lands  which  he  agrees  to  convey.  The  complainant  baa 
tendered  to  the  defendant  a  deed  for  the  lands  without  any  per- 
sonal covenants  except  as  to  his  own  acts,  and  contends  that  by 
the  terms  of  the  contract  he  made  no  stipulation  for  a  good  tide, 
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and  that  the  defendant  nDust  fulfil  it  whether  he  can  show  a  title 
or  not.  This  raises  the  question  upon  the  terms  of  the  agree- 
ment. The  words  used  in  the  agreement  are,  "  The  said  Bowen 
promises  to  make  to  the  said  David  Vickers  a  deed  for  the  fol- 
lowing lands,"  &c. 

The  complainant's  counsel  has  relied  in  support  of  his  proposi- 
tion that  he  made  no  stipulation  as  to  title,  much  on  the  case  of 
Van  Epps  v.  The  Corporation  of  Schenectady,  in  12  Johns, 
436.  That  was  an  action  at  law  by  the  vendee,  to  recover  back 
the  consideration  money  which  he  had  paid  on  the  purchase  of  a 
number  of  lots,  on  an  agreement  similar  to  the  present  on  the 
part  of  the  defendants,  to  give  the  plaintiff  a  deed  for  the  same. 
Under  that  agreement  the  defendants  tendered  him  a  quit-claim 
deed,  which  the  plaintiff  refused  to  take,  insisting  that  he  was  en- 
titled to  a  deed  with  the  usual  covenants,  and  brought  his  action 
to  recover  back  his  money.  It  will  be  observed,  this  was  not  a 
dispute  about  title j  but  about  the  kind  of  deed  the  plaintiff  had 
a  right  to  demand  under  his  contract.  The  court  decided,  that 
an  agreement  to  execute  a  deed  was  complied  with  by  conveying 
the  estate  without  personal  covenants  or  warranty,  and  refused  to 
give  judgment  for  the  money.  It  was  said  that  the  estate  would 
pass  by  this  deed,  and  if  it  was  intended  to  require  any  personal 
covenants,  they  should  be  mentioned.  Do  the  court  mean  to  say, 
that  if  it  should  turn  out  that  the  defendants  had  no  title  to  the 
lots,  the  plaintiff  could  not  recover  the  consideration  money  ? — 
They  do  not,  but  on  the  contrary,  it  appeared  in  that  very  case, 
that  the  defendants,  as  to  three  of  the  lots,  had  no  title,  and  the 
plaintiff  had  judgment  pro  tanto.  Technically  speaking,  a  stip- 
ulation to  give  a  deed,  does  not  necessarily  imply  that  it  must 
contain  all  or  any  of  the  usual  covenants,  though  it  may  imply  a 
title  in  the  grantors.  The  case  of  Ketchum  v.  Evertsan,  in  13 
Johns,  363,  was  also  cited.  That  case  is  the  same  with  the  one 
just  referred  to,  and  is  based  upon  it.  It  has  reference  only  to  the 
form  of  the  deed.  Judge  Spencer,  in  delivering  the  opinion  of  the 
court,  proceeds  on  that  ground  alone.  He  says,  "a  deed  does  not 
ex  vi  tertnini,  mean  a  deed  with  covenants  of  warranty,  but  only 
an  iiMtrunieot  with  apt  terms  conveying  the  property  sold.    In 
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Barrow  v.  Bispham^  6  Halsted,  1 19,  it  is  said  that  the  words 
''good  and  sufficient  deed/'  do  not  mean  a  good  title,  unless  there 
is  something  in  the  agreement  or  attendant  circumstances  to  show 
that  the  parties  intended  a  good  title  should  be  given.  That  was 
a  contract  made  by  the  plaintiff  to  sell  the  defendant  all  bis  right 
to  the  defendant's  own  property,  which  he  had  acquired  under  a 
sale  of  lands  for  direct  taxes.  The  object  of  the  purchaser  was  to 
remove  out  of  the  way  a  pretended  claim  on  his  property.  The 
contract  was  no  longer  executory,  for  the  deed  had  been  executed 
more  than  eight  years,  and  accepted  by  the  defendant.  The  deed 
as  drawn  conveyed  only  the  plaintiff's  right,  without  any  cove- 
nants whatever.  The  court  could  have  no  difficulty  in  such  a 
case  in  believing  that  the  parties  never  intended  to  require  a  per- 
fect title  at  the  hands  of  the  plaintiff :  all  they  designed  was,  that 
he  should  pass  over  all  the  right  he  had.  These  are  all  cases  at  law. 
The  true  rule  in  this  court  on  this  subject,  is  well  expressed  by 
chancellor  Walworth,  in  Bates  v.  Delavatiy  5  Paige,  307.  He 
says,  "As  a  general  rule,  a  court  of  equity  will  not  decree  the  spe- 
cific performance  of  a  contract  of  sale,  if  the  vendor  cannot  make 
a  good  title,  although  the  contract  has  made  no  provision  as  to 
covenants  of  warranty  to  be  inserted  in  the  conveyance.  An  ex- 
ception, however,  to  that  rule  exists,  where  by  the  contract  of  sale 
the  vendee  expressly  assumes  the  risk  as  to  (he  title,  or  agrees  (o 
take  such  a  title  as  the  vendor  is  able  to  give."  The  power  of 
the  court  in  compelling  a  specific  performance  is  always  discre- 
tionary, and  must  be  exercised  in  such  way  as  shall  best  advance 
the  truth  and  justice  of  the  case.  I  believe,  from  an  examination 
of  this  agreement  and  the  circumstances  attending  the  whole  case, 
that  the  complainant  was  to  convey  a  legal  title  to  the  defendant. 
This  was  the  plain  intent  of  the  parties.  Can  it  be  believed  for 
one  moment  that  the  defendant,  who  had  already  relinquished 
one  half  of  his  debt  on  obtaining  security  for  the  remainder,  in- 
tended by  this  agreement  to  cancel  this  remainder  except  five 
hundred  dollars,  by  accepting  a  deed  from  the  complainant  for 
lands  whether  he  had  a  (itle  or  not?  If  such  had  been  the  meao- 
iog,  it  should,  and  I  think  would,  have  been  expressed  in 
very  different  laoguage.    J  do  not  mean  (o  say  tbaft  a  apesific 
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performaDce  of  a  contract  will  not  be  decreed  in  any  case  where  \ 
the  complainant  bas  no  title.  It  will  be,  provided  it  appear  that 
it  was  the  clear  intention  of  (he  parties  that  the  purchaser  should 
take  the  risk  on  himself,  and  was  to  receive  only  a  conveyance  of 
such  interest  as  the  vendor  had.  This  intent  must,  however,  be 
plain  and  explicit,  not  got  at  by  a  forced  or  technical  construction 
of  words.  The  whole  instrument  must  be  looked  at,  as  well  aa 
Ibe  scope  and  object  of  the  negociation.  The  vice-chancellor,  in 
the  case  of  Jane  Hunter  on  petition,  (fee.  1  Edwards,  6,  held 
that  the  words  in  the  covenant  of  a  lease  authorizing  the  lessee  '*  to 
purchase'^  by  paying  a  certain  sum,  meant  the  whole  title  free 
from  incumbrances.  It  is  a  bold  request  to  make  of  a  court  of 
equity,  to  enforce  specifically  an  agreement  of  sale,  when  the  de- 
fendant stands  before  the  court  alleging,  and  offering  to  prove, 
that  the  plaintiff  has  no  title  for  the  lands  which  he  proposes  ta 
convey.  Even  if  the  construction  of  the  agreement  was  doubtful, 
that  doubt  should  be  resolved  in  favor  of  the  defendant. 

I  shall  pursue  in  this  case  the  well  settled  practice  of  the  court,^ 
by  referring  it  to  a  master  to  ascertain  the  title  of  (he  complainaiU 
Id  the  property,  and  the  incumbrances,  if  any,  upon  the  same* 
Order  accordingly^ 
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Robert  White  v.  George  Dummer  et  al. 

Under  the  Btatate  of  New-Jersey  regalating:  the  practice  in  chancery,  the  de-^ 
&ndant,  under  the  osaal  order  to  answer  after  demurrer  overruled,  cannot 
file  a  pUa. 

On  a  bill  for  foreclosure,  a  decree  pro  confesso  bad  been  takeo 
against  all  the  defendants  except  the  purchaser  of  the  equity  of 
redemption,  who  i\ppeared  and  demurred  to  the  bill.  The  de- 
murrer was  overruled  at  April  term,  and  the  usual  order  made, 
requiring  the  defendant  to  answer  in  forty  days.  A  plea  wai  filad 
wHfain  tb«  time  limited  in  the  rule,  but  no  answer. 
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Vroom,  for  complainanr,  moved  to  set  aside  the  plea  as  impro- 
perly pleaded.  He  insisted  that  uuder  the  order  to  answer,  the 
defendant  was  not  at  liberty  to  file  a  plea.  The  practice  was  re- 
gulated by  the  statute,  {Elmer's  Dig.  57,  sec.  20.)  Its  terms 
were  imperative,  requiring  the  defendant  to  answer,  after  either  a 
demurrer  or  plea  had  been  overruled.  He  further  insisted,  that 
the  complainant  was  entitled  to  a  decree  pro  confesso,  for 
want  of  an  answer.  That  if  further  time  were  allowed  to  answer, 
the  whole  object  of  the  defendant  in  pleading  irregularly  would  be 
attained.  That  the  plea  was  nrmnifestly  frivolous,  and  filed 
merely  for  delay. 

Hamilton,  contra.  By  a  sound  construction  of  the  statute,  the 
defendant  is  entitled  to  plead  under  an  order  to  answer,  after  de- 
murrer overruled.  Such  is  the  practice  in  the  court  of  chancery 
in  England.  The  construction  of  the  New-Jersey  statute  has 
always  been  in  conformity  to  the  English  practice.  But  if  the 
court  adopt  a  dififerent  construction,  and  hold  the  plea  to  be  irreg- 
ularly put  in,  the  defendant,  under  the  circumstances,  should  be 
allowed  time  to  answer.  A  decree  pro  confesso  would  be  a  sur- 
prise upon  the  party,  who  has  pleaded  in  conformity  to  the  pre- 
vious practice  of  the  court,  and  deprive  him  of  all  opportunity  of 
making  defence. 

By  the  Chancellor.  I  entertain  no  doubt  of  the  true  coo- 
slruction  of  the  statute.  After  demurrer  overruled,  the  defendant 
cannot  under  a  general  order  to  answer^  file  a  plea.  If  it  be  es- 
sential to  the  defendant's  rights  that  a  plea  should  be  Interpol 
after  a  demurrer  has  been  overruled,  the  defendant  should  obtain 
a  special  order  for  that  purpose.  But  as  the  practice  appears  not 
to  have  been  well  settled,  and  as  the  defendant's  solicitor  may  ha?e 
acted  under  an  erroneous  impression  respecting  it,  I  shall  allow 
the  defendant  the  usual  time  to  answer.  Let  the  plea  be  stricken 
out,  and  the  defendant  answer  in  forty  days. 
Order  accordingly. 
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A. 

ABATEMENT.     Vide  Practice,  I. 

ACCOUNT. 

Upon  a  decree  for  an  account,  upon  a  bill  filed  by  a  creditor 
against  an  administrator,  the  account  cannot  be  taken  for  the 
benefit  of  the  complainant  alone,  but  must  be  for  the  benefit 
of  all  such  creditors  as  choose  to  come  in  before  the  master. 
Hazen  v.  DnrUng^s  adirCr^  133 

Vide  Executors  and  Administrators,  10 — 15. 

Mortgage,  I.  11. 

ACKNOWLEDGMENT.    Vide  Deed. 

ADMINISTRATION. 
Vide  Executors  and  Administrators. 

ADMINISl^RATOR. 

Vide  Executors  and  Administrators. 

ADULTERY. 
Vide  Evidence,  14,  16.     Pleading,  II.  13,  14,  15. 

AFFIDAVITS.     Vide  Practice,  III. 

AGREEMENT. 

Specific  Performance  of. 

1.  This  court,  on  a  bill  for  specific  performance,  not  being  bound 
to  aid  the  complainant  unless  bis  claim  is  founded  in  justice, 
68 
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will  look  into  nil  the  circumstance?,  and  see  whether  any  fraacF 
was  practised  ut  the  time  of  sale.     Miller  v.  Chetwood,     199 

2.  If  misrepresentations  were  made  at  the  time,  though  not  in  ilie 
writing,  calculated  to  mi^^lead  in  any  essential  particular,  (he 
party  will  be  left  to  his  remedy  nl  law*.  ib, 

3.  On  a  bill  for  a  specific  performance,  the  court  will  grant  its  aid 
or  not,  according  to  the  justice  of  the  case;  and  it  will  never 
interfere  where  the  party  has  practised  any  fraud,  or  been  guil- 
ty of  misrepresentation  in  any  material  particular.  ib. 

4.  That  the  purchaser  bought  by  the  lot  or  parcel  and  not  by  the 
acre ;  that  the  land  was  before  his  eyes  and  subject  every  day  (o 
his  observation — can  furnish  no  excuse  to  the  vendor  for  his  niis- 
wprescnlation.  He  is  bound  to  declare  the  truth  at  any  rate,    ik 

5.  An  application  to  the  couit  to  compel  the  specific  performance 
of  a  contract  rests  in  sound  discretion,  and  the  contract  wiiM>e 
enforced  or  not,  as  shall  appear  most  agreeable  to  justice  and 
equity.     Torrey  v.  Buck,  366 

6.  Where  the  decree  and  execution  are  against  the  wife  cf  tlie 
mortgagor,  and  it  afterwards  proves  that  her  right  in  the  mort- 
gaged premises  is  not  released,  a  specific  performance  will  not 
be  decreed,  although  the  property  was  sold  subject  to  all  legal 
prior  incumbrances.     Ely  v.  Perrine,  396 

7.  Tlie  property,  under  such  circumstances,  (to  entitle  the  sheriff 
to  a  decree  against  the  purchaser  for  a  specific  performance,) 
should  be  sold  with  a  distinct  recognition  of  the  dower  right  of 
the  wife  of  the  mortgagor.  ib. 

8.  A  decree  for  specific  performance  will  never  be  made,  unless 
substantial  justice  is  done  thereby,  but  the  parties  will  be  left 
to  their  remedies  at  law.  ib. 

9.  As  a  general  rule,  the  specific  performance  of  a  contract  of  sale 
will  not  be  decreed  in  equity,  if  the  vendor  cannot  make  a  good 
title,  although  the  contract  has  made  no  provision  as  to  cove- 
nants of  warranty  to  be  inserted  in  the  conveyance.  Boxcen 
V.  Vic/ccrs,  520 

10.  But  if  it  clearly  appear  that  it  was  the  intention  of  the  parlies 
that  the  purchaser  should  take  the  risk  on  himself,  and  receive 
only  a  conveyance  of  such  interest  as  the  vendor  had,  a  speetfio 
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■perforronnce  of  the  contract  will  be  decreed  against  the  pur- 
chai^r,  though  the  vendor  bus  no  title.  46. 

Vide  Evidence,  7,  17,  18,  22,  23,  24.    Landlord  and 

Tenant,  1. 

ALIMONY.    Vide  Divorce. 

AMENDMENT.     Vide  Practice,  I. 

ANCIENT  L1GHT&    Vide  Nuisanck. 

ANSWER.    Vide  Pleading,  111. 

APPEAL.    Vide  Prerogative  Court,  1— '3. 

ARBITRATION,    Vide  Award. 

ARBITRATORS.    Vide  Award, 

ASSIGNMEiNT  AND  ASSIGNEE. 

1.  The  assignee  of  an  heir,  or  person  claiming  Tin  interest  under 
a  ^vill,  having  an  opporlun'rty  of  acquiring  a  full  knowledge  of 
the  condition  of  ihe  estate,  will  stand  in  no  better  situation  in 
asking  the  interposition  of  this  court,  than  the  heir  or  legatee 
himself.     Gest  v.  Flock,  108 

2.  Under  an  assignment  made  by  an  insolvent  debtor,  all  Ihs 
estate  passes,  without  reference  to  the  manner  in  which  it  was 
acquired.  Wliatever  rights  he  may  have  in  the  properly  of 
his  wife,  acquired  by  virtue  of  his  man  iage,  will  pass  to  ihe 
assignee.     Outcalt  v.  Van  Winkle^  513 

3.  It  seems  that  assignments  in  bankruptcy  or  by  operation  of 
law  will  not  deprive  tlic  wife  of  her  right  of  survivorship,  un- 
less some  act  is  done  by  the  assignee  reducing  her  choscs  in 
action  into  possession.  ib. 

AWARD. 

I.  To  impeach  an  award  in  equity,  there  must  be  corruption,  par- 
tiality, or  gross  misbehaviour  in  the  arbitrators,  or  some  palpable 
mistake  made  by  them  in  law  or  fact.  Schenck^s  adm^r  v. 
CuUrell,  207 
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2.  A  mistake  in  the  law  must  be  a  plain  one,  and  upon  some 
material  point  afTecting  tlie  case.  A  mistake  in  (he  fact  must 
in  general  be  such  as  the  arbitrator  himself  would  admit.     t&. 

3.  An  error  in  judgment  on  the  merits,  committed  by  the  arbitra- 
tors, or  a  mistake  in  the  admission  or  rejection  of  evidence,  not 
mateiially  affecting  the  decision,  is  no  ground  for  the  interpo- 
sition of  a  court  of  equity.  ib, 

4.  If  the  arbitrators  receive  the  statement  of  one  of  the  parlies  as 
to  material  facts,  without  proof,  when  objection  is  made  by  the 
adverse  party,  it  is  an  impropriety  so  gross  as  to  call  for  the 
aid  of  the  court.  ib. 

6.  That  the  arbitrators  after  hearing  the  evidence,  and  while  con- 
sidering their  award,  called  both  the  parlies  before  them,  aiid 
asked  one  of  them  questions  concerning  the  case,  without  the 
permission  or  consent  of  the  other,  or  objection  made  by  him 
constitutes  no  valid  objection  to  the  award.  t6. 

B. 

BANKRUPTCY.    Vide  AasioNMENT,  3. 

BANKS. 

Vide  Corporations.     Fraud,  1 — 6.    Receivers,  3,  4. 

BARON  AND  FEME.    Vide  Husband  and  Wife. 

BILL.     Vide  Pleading,  IL 

BILL  OF  REVIVOR  AND  SUPPLEMENTAL  BILL 

Vide  Practice,  I. 

BOND.    ADMINISTRATION  BOND. 

Vide  Executors  and  Administrators,  4,  5,  6,  7,  8. 

c. 

CANCELLATION. 

The  mere  fact  of  the  destruction  of  a  bond  or  other  instruinent, 
without  authority,  can  never  be  set  up  against  the  right  of  bin 
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nvbo  has  the  beneficial  interest.     Trenton  Banking  Co.  v. 
Woodruff,  117 

Vide  Mortgage,  II.     Husband  and  Wife,  3.     Deed,  2. 

Evidence,  13. 

CAPACITY. 

1.  Old  age,  failure  of  memory,  and  eveu  drunkenness,  do  not  of 
themselves  necessarily  lake  away  a  testator's  capacity.  He 
may  be  ever  so  aged,  very  infirm  in  body,  and  in  habits  of  in- 
temperance, and  yet  in  the  eye  of  the  law  possess  that  sound 
mind  necessary  to  a  disposition  of  his  estate.  Whitenack  v. 
Stryker,  8 

2.  What  conslilutes  testamentary  capacity,  or  the  *' sound  and 

disposing  mind  and  memory"  essential  in  a  testator.    ZrOtre  v. 

Williamson,  82 

Vide  Evidence,  1 — 6,  11. 

CONTRACT, 

Vide  Agreement.     Vendor  and  Purchaser. 

CONVEYANCE.     Vide  Deed. 

CORPORATIONS. 

1.  That  clause  in  the  charter  of  the  Treaton  Banking  Company 
which  declares,  "that  the  said  corporation  shall  not,  directly  or 
indirectly,  deal  or  trade  in  any  thing  except  bills  of  exchange, 
promissory  notes,  gold  or  silver  bullion,  or  in  the  sale  of  goods 
which  shall  be  the  produce  of  its  lands,"  was  designed  to  re- 
strain the  company  within  its  legitimate  sphere  of  banking, 
and  to  prevent  their  embarking  in  other  kinds  of  business. 
The  company  may,  nevertheless,  receive  and  hold  bonds  and 
mortgages  by  way  of  security  for  debts  due  the  corporation  ; 
and  in  the  absence  of  proof  to  the  contrary,  the  court  will  pre- 
sume that  the  corporation  came  into  possession  of  such  securi- 
ties lawfully,  and  within  the  scope  of  their  chartered  powers. 
Trenton  Banking  Co,  v.  Woodruff,  117 

2.  A  notice  to  the  cashier  is  notice  to  the  bank.  He  is  the  author- 
ized agent  of  the  corporation  for  all  purposes  within  the  sphere 
of  their  business.  f6. 
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3.  The  act  entitled  ^^\n  act  to  restrict  the  circulntioa  and  dis- 
counts of  llie  Paterson  Bank  for  the  lirne  being,''  passed  Feb- 
ruary 1st,  IS38,  did  not  exen.pt  that  bank  from  the  operation 
of  the  general  act  of  February  16tb,  1S29.  Oakley  v.  Pater- 
son  Ba7ik,  173 

4.  Under  the  charter  of  the  Elizabeth-Town  and  Somerville  Rail- 
road Company,  before  the  company  can  take  the  land  for  the 
construction  of  tiieir  road,  the  claims  of  all  persons  having 
rights  in  the  land  are  clearly  to  be  satisfied,  as  well  those  who 
have  the  residuary  interest  at?  those  having  the  present  estate. 
JRoss  V.  Elizahcth'Toxcn  aud  Somerville  Railroad  Co.  422 

Vide  Frauds,  1 — 8.    Injunction.  8 — 10.   Receivers,  2, 3, 4. 

COSTS. 

1.  In  cases  of  doubt,  requiring  full  investigation,  costs  before  the 
orphan's  court,  and  also  the  costs  of  appeal,  with  reasonable 
counsel  fees  on  the  hearing,  will  be  directed  to  be  paid  out  of 
the  testator's  estate.      Whitenack  v.  Stryker^  8 

2.  A  solicitor  employed  by  one  of  several  executors  or  adminis- 
trator^ and  filing  a  bill  in  the  name  of  all,  will  not  be  compell- 
ed to  pay  costs,  although  the  name  of  one  of  the  administrators 
be  inserted  in  the  bill  of  complaint  without  his  consent.  Dares 
adm'r  v.  Allen^s  cxW^  2bS 

COVENANTS.     Vide  Deed,  5,  6,  7. 

D. 

DEBTOR  AND  CREDITOR, 

1.  A  judgment  and  execution  creditor  may  question  in  this  court 
the  validity  of  an  antecedeni  judgmtut  at  law.  Edgar  v. 
Clevengcr,  258 

2.  The  declaration  of  a  judgment  creditor,  that  his  judgment  is 
confessed  to  keep  another  creditor,  who  is  seeking  to  obtaio 
judgment,  out  of  his  money,  and  that  if  such  ciedilor  had  nd 
sued,  the  judgment  would  not  have  been  confessed,  coupled 
with  proof  that  the  judgment  creditor  is  a  man  of  no  propectyt 
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\s  HisufBcietU  to  overcome  direct  proof  of  ihe  coosideration  of 
the  judgment.  ib. 

3.  An  injunction  will  issue  at  the  instance  of  an  execirlion  credi- 
tor to  restrain  the  debtor  in  execution,  and  a  prior  execution 
creditor,  from  selling  or  removing  any  of  the  personal  pro[)erty 
levied  on,  unless  by  sale  under  the  execution,  until  the  second 
execution  is  satisfied.  ib. 

Vide  Account.    Partnership,  1,  2,  6,  7,  8.    Assignment.  2. 
Pleading,  I.  5.     Vendor  and  Purchaser,  4 — 7. 

DECREK. 

A  decree  of  this  court  is  a  judgment  from  its  date  in  favor  of  all 
the  creditors,  and  they  arc  enliiled  to  be  paid  raleably  unless 
ihey  have  some  legal  priority.  Hazen  v.  Durlifirf's  adm^r,  133 

Vide  Practice,  IV.  27 — 30.     Mort«ace,  III. 

DEED. 

1.  It  is  not  a  substantial  objection  to  a  deed,  thai  the  acknow- 
ledgment bears  date  before  the  deed  itself.  The  true  date  may 
always  be  shown,     (rest  v.  Flock.  108 

2.  The  parties  to  a  deed,  in  a  case  not  atfecting  third  ^persons, 
may  by  agreement  cancel  it,  if  it  be  not  recoided  ;  but  the 
party  destroying  the  instrument  must  in  all  cases  show  his  au- 
thority for  so  doing.     Fanllcs  v.  Biinis^  250 

3.  Suppressio  vert  is  as  good  a  ground  for  setting  aside  a  convey- 
ance as  su^STf-stio  falsi,     Torrcy  v.  Buck,  366 

4.  Deed  set  a>i(le  as  fraudulent  where  a  large  part  of  the  consid- 
eration was  paid  in  stock  of  a  company  of  no  value,  although 
the  purchaser,  who  was  cashier  of  the  company,  irefused  to  ex- 
press any  opinion  about  the  stock  or  its  value,  referring  iho 
vendor  to  other  persons  for  information,  and  although  the  ven- 
dor himself  declared  that  he  knew  it  was  a  speculation  and 
intended  to  run  the  risk.  ib^. 

5.  A  covenant  of  warranty  by  one  of  several  grantors,  made  at 
the  same  time  with  the  original  deed,  and  endorsed  upon  it, 
will  receive  the  same  construction  as  if  made  in  the  body  of  the 
deed.     Cosier  v.  Monroe  Manufacturing  Co.  467 
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6.  Where  one  of  several  grantors,  holding  one4iundred  and  fortjr* 
nine  shares  out  of  six  hundred  and  eighty-two,  in  which  the 
premises  are  held,  covenants  that  he  is  the  owner  of  the  said 
one  hundred  and  forty-nine  shares,  and  that  the  same  are  free 
of  incumhrances,  and  that  the  grantor  will  warrant  and  de- 
fend the  title  to  the  bargained  premises  to  the  extent  of  said 
shares  and  no  further^  and  the  title  to  the  premises  partially 
failS|  the  vendor  is  liable  on  his  covenant  only  in  proportion  to 
the  number  of  shares  held  by  him.  ib, 

7.  In  the  construction  of  covenants,  it  is  a  settled  rule  both  at  law 
and  in  equity,  to  look  to  the  evident  meaning  of  the  parties,    ib. 

Vide  Mistake,  4.     Mortgage,  I,  3 — 9. 

DEMURRER.     Vide  Pleading,  V. 
DEVISE.     Vide  Will,  5,  6,  9. 

DIVORCE. 

1.  There  is  no  fixed  general  rule  by  which  to  graduate  the  allow- 
ance for  alimony,  but  every  case  must  depend  very  much  on 
its  own  peculiar  circumstances.    Richmond  v.  Richmond^  90 

2.  The  allowance  will  not  be  graduated  solely  by  a  regard  to  the 
actual  rents  and  profits  of  the  defendant's  estate  at  the  time ; 
nor  by  the  actual  wants  of  the  complainant.  ib, 

3.  The  defendant's  property  must  be  estimated  by  its  value  at  the 
date  of  the  master's  report,  and  not  by  its  value  at  Ihe  time  of 
filing  the  bill.  ib. 

4.  Does  the  statute  of  New- Jersey  (Rev.  Lawsj  668,  sec  9) 
authorize  any  further  process  to  enforce  a  decree  for  the  alimo- 
ny and  maintenance  of  the  wife,  and  the  maintenance  of  the 
children,  than  a  sequestration? — Qu,  ib* 

6.  Where,  upon  a  decree  for  a  divorce,  the  children  are  placed  by 
the  court  under  the  charge  of  the  mother,  the  allowance  for 
their  maintenance  will  be  such  (hat  the  children  may  be  fully 
maintained  in  a  manner  corresponding  with  the  condition  in 
life  of  the  father.  The  court,  in  placing  the  children  under 
the  charge  of  the  mother,  nnean  to  impose  upon  her  do  burden 
of  a  pecuniary  character.  ib. 
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6.  It  Beetns  liiat  this  court  baa  the  power  at  any  time,  on  a 
change  of  circumstances,  to  vary  the  allowance  for  alimony, 
by  increasing  or  diminishing  it.  ib. 

7.  It  is  not  necessary  that  actual  violence  be  shown,  to  entitle 
the  party  to  a  divorce  on  the  ground  of  extreme  cruelty. 
Cfraecen  v.  Graecen,  469 

8.  Isolated  cases  of  wrong  or  cruelty  of  long  standing,  on  the  part 
of  the  husband,  \\  ill  not  entitle  the  wife  to  a  divorce,  especially 
where  a  different  course  of  treatment  has  since  been  pursued. 
But  evidence  of  such  acts  are  competent  and  proper,  in  con- 
nexion with  more  recent  acts,  to  show  a  series  of  wrongs  and 
injuries  on  the  part  of  the  husband.  tfr. 

9.  A  notice  served  by  the  husband  on  the  wife,  after  the  institu- 
tion of  proceedings  against  him  for  a  divorce,  requesting  her  to 
return,  can  avail  nothing  in  his  defence.  ib. 

Vide  Pleading,  II.  13,  14,  16. 

DOWER.     Vide  Jurisdiction,  1.     Mortgage,  10,  23. 

E. 

Eli^ECTlON. 

1.  Where  a  sale  is  directed  to  be  made  of  lands,  and  the  same 
person  is  entitled  to  the  lands  that  would  take  the  money  in 
case  of  a  sale,  and  the  person  entitled  elects  to  take  land,  a 
court  of  equity  will  not  disturb  that  election  or  compel  a  sale. 
Gestv.  Flock,  108 

2.  The  giving  of  a  mortgage  by  the  person  entitled,  is  a  clear 
election  on  his  part  to  take  land.  ib. 

ELIZABETH-TOWN  &  SOMERVILLE  RAILROAD  CO. 

Vide  Corporations.    Injunction,  7. 

EaUITY  OF  REDEMPTION.     Vide  Mortgage,  III. 

EVIDENCE. 

L  The  presumption  of  law  is  in  favor  of  testamentary  capacity, 
and  he  who  insists  on  the  contrary  has  the  burden  of  proof, 
except  where  insanity  in  the  testator  has  been  shown  to  exist 
69 
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ala  lime  previous  to  the  execution  of  the  will ;  in  that  case  Che 
onus  is  shifted,  and  the  party  offering  the  will  is  bound  to  show 
that  it  was  executed  at  a  lucid  interval.  Whiienack  v. 
Slryker,  8 

2.  The  time  of  the  execution  of  the  will  is  the  material  period  to 
which  the  court  must  look  to  ascertain  (he  state  of  mind  of  the 
testator;  and  ahhough  it  is  competent  evidence  to  show  the 
slate  of  the  testator's  mind  at  any  time  previous  or  subsequent 
to  the  execution  of  (he  will,  yet  such  proof  is  always  liablie  to  be 
overcome  by  satisfactory  evidence  that  tiie  testator,  at  the  time 
he  executed  the  writing,  had  the  possession  of  his  faculties.   t6. 

3.  Tiie  testamentary  witnesses,  their  opinions,  and  the  facts  (hey 
state  as  occurring  at  the  time  of  tlie  execution  of  the  writing; 
are  to  be  particularly  regarded  by  the  court.  ib. 

4.  The  opinions  of  witnesses  other  than  the  testamentary,  as  fo  the 
capacity  of  the  testator,  are  to  be  received  as  the  slightest  kind 
of  evidence,  except  so  far  as  those  opinions  are  based  on  facts 
and  occurrences  which  are  detailed  before  the  court.  ib, 

6.  Witnesses  arc  to  state  the  facts ;  and  it  is  the  business  of  the 
court,  from  those  facts,  to  pronoimce  the  opinion,  upon  settled 
rules  and  guides,  whether  the  testator  is  competent  or  not.     ih. 

6.  Upon  a  question  of  capacity,  an  iuquisitk)n  of  lunacy  is  com- 
petent but  not  conclusive  evidence.  ib, 

7.  The  circumstances,  that  the  complainant,  on  the  dissolution  of 
the  firm,  continued  the  business  on  his  own  account ;  that  he 
sold  out  the  stock  on  hand  at  the  dissolution,  in  the  course  of 
this  business  ;  that  the  complainant,  after  the  dissolution,  said 
that  the  store  belonged  to  him  ;  and  that,  from  the  manner  of 
the  sale  of  the  stock  on  hand,  it  was  manifest  he  never  conld 
account ;  are  not  sufficient  to  establish  the  agreement,  that  oa 
the  dissolution  of  the  partnership  the  complainant  was  to  pay 
all  the  debts  of  the  firm,  or  to  sustain  the  allegation  of  the 
answer.     Dickey  v.  Allen^  40 

8.  The  allegation,  that  one  partner  agreed  to  pay  all  the  debts  of 
the  firm,  should  be  clearly  established.  xh» 

9.  The  maker  of  a  promissory  note,  is  a  competent  witness  to 
prove  it  usurious.    HowelPs  Exk's  v.  Autenf  H 
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10.  Oo  a  bill  filed  against  C.  and  B.  as  partners,  the  declarations 
of  C.  are  not  admissible  against  B.  to  prove  ibe  partnership. 
The  declaration  of  one  paitner  is  only  admissible  against  the 
other,  after  the  fact  of  the  parlnerahip  is  established.  Flanagin 
V.  Champion^  51 

1 1 .  The  declarations  of  one  partner,  made  after  the  dissolution  of 
tiie  partnership,  are  not  admissible  to  charge  his  copartner,    ih. 

The  mere  opinions  of  witnesses,  (other  than  the  testamentary,) 
unsupported  by  facts,  are  entitled  to  no  weight.  ZrOire  v. 
Williamson^  82 

12.  A  husband -cannot  be  a  witness  for  his  wife  on  a  question 
touching   her   separate   estate.      Trenton   Banking    Co,  v. 

Woodruff,  \  17 

-13.  Wiiere  the  defendants  in  a  cause,  by  their  answer,  set  up  a 
cancelled  mortgage  as  a  subsisting  lien  upon  the  mortgaged 
premises  mentioned  in  the  bill  of  complaint,  it  is  incumbent  on 
them  to  show  that  the  money  was  not  paid,  and  that  the  can- 
cellation was  made  wrongfully.  The  complainants  are  not 
bound  to  prove  the  fact  of  payment.  ib. 

14.  The  admissions  of  a  party  on  a  charge  of  adultery,  are  not, 
as  a  generol  rule,  to  be  received  with  much  faith.  They  are 
competent  proof  of  the  charge  only  when  connected  with  other 
evidence.     Miller  v.  Miller^  139 

15.  It  is  not  necessary  that  it  should  be  positively  proved  that  a 
confession  of  guilt  by  the  w^fe  was  made  through  fear;  it  may 
be  inferred  from  tl>e  general  conduct  of  her  husband  toward 
tier.  ib, 

16.  Upon  a  bill  for  specific  performance  of  a  written  agreement, 
it  is  competent  for  the  defendant  to  prove  parol  declarations 
made  at  the  time  of  the  contract,  though  not  incorporated  in 
the  agremenl,  in  order  to  rebut  the  complainant's  equity.  Mil- 
ler V.  Chetwood,  199 

17.  The  admissibility  of  such  evidence  depends  upon  the  purpose 
for  which  it  is  introduced.  It  is  admissible  for  the  puri)ose  of 
defeating  the  specific  performance,  but  will  not  be  received 
^vilh  a  view  to  having  the  contract  performed  with  an  abate- 
xnent  of  the  price.  ib. 
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18.  A  mere  trasiee  may  always  be  examined  as  a  witocss  by  a 
co-defendant.  If  it  turns  out  upon  the  hearing  that  he  has  an 
interest  in  the  cause,  his  testimony  will  be  excluded.  NeciUe 
V.  Demeritty  321 

19.  The  admissibility  of  the  evidence  depends  on  the  questioo, 
whether  the  witness  has  any  interest  beyond  that  of  a  mere 
trustee.  If  he  has  any  individual  concern  in  the  case,  the  evi- 
dence is  incompetent.  ti. 

20.  The  declaration,  by  a  witness,  of  bis  intention  to  pay  a  sum 
of  money  rather  than  (he  party  should  lose,  will  not  render  the 
witness  incompetent,  unless  he  be  legally  responsible  for  (he 
money.  »6. 

21.  The  obligor  of  a  bond  will  not  be  admitted  to  prove  by  parol, 
that,  at  the  time  of  giving  the  bond,  it  was  agreed  that  the 
obligee  should  look  to  another  source  for  payment,  and  that  the 
obligor  should  not  be  personally  liable.  Chetwood  v.  Brit- 
tan,  438 

22.  Whatever  the  contracting  parties  reduce  to  writing,  must  be 
considered  as  embodying  their  understanding  at  that  time.  If 
by  fraud,  or  mistake,  or  accident,  the  paper  should  not  contain 
the  true  agreement  or  the  whole  agreement,  it  may  be  supplied 
by  parol.  ib. 

23.  Evidence  will  not  be  admitted  of  what  took  place  at  the  time 
of  executing  a  written  agreement,  to  add  to  or  vary  the  con- 
tract. A  written  agreement  cannot  be  varied  by  parol  evi- 
dence, unless  in  cases  where  there  is  a  clear  subsequent  and 
independent  agreement,  varying  the  former.  ib, 

24.  But  it  seems  (hat  the  objection  to  varying  a  written  agree- 
ment by  parol,  rests  merely  on  the  rules  of  evidence.  If  a  de- 
fendant, by  his  answer,  admits  the  charge  in  the  bill,  that  at 
the  time  of  executing  a  bond,  it  was  verbally  agreed  that  the 
complainant  should  not  be  personally  liable  for  the  money,  will 
not  equity  give  relief  against  a  recovery  on  the  bond  ? —  Qtc.  ti. 

26.  Proof  that  part  of  a  loan  was  advanced  in  goods  or  stock,  will 
not  throw  on  the  opposite  party  the  burthen  of  proving  the  va- 
lue of  such  goods  or  stock.  The  person  charging  the  usury 
must  prove,  not  only  that  the  goods  or  stock  constituted  pait  of 
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the  loan,  bat  also  that  they  were  put  off  at  a  price  beyond  their 
value.  Grosvenor  v.  Flax  and  Hemp  Manufacturing  Co.   463 

■ 

EXCEPTIONS.     Vide  Practice  IV. 
EXECUTION  CREDITOR.   Vide  Debtor  and  Creditor 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  decree  of  the  orphan's  court  upon  a  joint  account  render- 
ed by  executors,  admitting  the  account  to  settlement,  does  not 
change  the  joint  habiUty  of  the  executors.  They  are  jointly 
liable  before  as  well  as  after  the  decree.  Gohle  v.  Andruss^     66 

2.  A  settlement  in  the  orphan's  court  by  two  executors,  and  a  de- 
cree establishing  the  amount  in  their  hands,  are  not  conclusive 
that  each  executor,  at  the  time,  had  half  of  the  estate.  t6. 

3.  Such  decree  only  asceitains  the  amount  due,  leaving  the  lia- 
bility ihe  same  as  before,  joint,  and  leaving  wholly  undeter- 
mined and  open  as  between  the  parties  themselves,  what  part 

'     of  the  estate  each  executor  had.  ih. 

4.  The  condition  of  an  administration  bond,  under  the  statute  of 
New- Jersey,  is  not  restricted  merely  to  the  rendering  of  an  ac- 
count, but  is  designed  to  secure  a  faithful  administration  of  the 
estate.     Hazen  v.  Durling^a  adm^r,  133 

5.  It  is  a  part  of  the  condition  of  such  a  bond,  that  the  adminis- 
trator shall  faithfully  apply  the  assets  to  the  payment  of  the 
debts ;  and  the  non-payment  of  a  judgment  obtained  against  the 
administrators  may  be  assigned  as  a  breach  of  the  condition,  ib. 

6.  After  the  return  of  nulla  bona  upon  an  execution  against  the 
administrators,  the  administration  bond  is  forfeited,  and  the 
surety  has  a  right  to  satisfy  the  execution  with  or  without  suit 
upon  the  bond.  ib. 

7.  Such  payment  is  not  voluntary,  and  the  party  making  it  may 
recover  it  back  from  the  party  for  whose  benefit  it  was  made.   ib. 

8.  A  surety  in  an  administration  bond,  having  satisfied  an  exe- 
cution against  the  estate  of  the  intestate,  becomes  a  creditor  of 
the  administrators  in  their  own  right,  having  paid  money  for 
iheir  joint  account.    His  remedies  against  them  should  be  ex- 
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hausied,  before  this  court  can  interfere  in  bis  bdialf  U>  reach 
tlie  assets  of  the  intestate.  ib. 

9.  Where  a  testator  by  his  will  devises  all  his  real  and  personal 
estate  to  nine  persons,  named  in  the  will,  in  trust  for  the  pur- 
poses therein  expressed,  and  appoints  the  same  persons  by 
name  executors,  with  full  power  lo  them  and  to  a  mojoriiyof 
theniy  and  to  a  majority  of  the  survivors  of  them,  to  sell  his 
lands  and  to  execute  deeds  for  all  lands  contracted  to  be  sold 
by  the  testator  in  his  life  time ;  if  one  of  the  executors  dies  in 
the  life  time  of  the  testator,  and  all  the  others  except  one  refu.«e 
to  act,  the  acting  executor  is  authorized  under  the  statutes  of 
New- Jersey  lo  convey  the  land.  CoykendaU  v.  Rutherford^s 
ex'x,  360 

10.  The  jurisdiction  of  a  court  of  chancery  over  the  settlement  of 
accountsof  executors  and  administrators,  is  too  well  established 
at  this  day  to  admit  of  question.    Salter  v.  Williamson,     4S0 

11.  The  authority  conferred  by  statute  upon  the  orphan^s  court, 
in  relation  to  the  settlement  of  accounts  of  executors  and  ad- 
ministrators, was  only  a  cumulative  remedy  afforded  to  parties, 
and  was  never  intended  to  deprive  the  court  of  chancery  of  its 
jurisdiction.  .  tb. 

12.  The  couit  of  chancery  and  the  orphan's  court  have  on  this 
subject  a  concurrent  jurisdiction.  ih, 

13.  Where  there  are  no  special  reasons  for  going  into  equity,  the 
orphan's  court  is  the  proper  tribunal,  and  should  he  selected  by 
all  parties  for  settling  the  accounts  of  executors  and  admin- 
istrators, ib. 

14.  The  fact  that  an  executor  or  administrator  has  exhibited  his 
account  in  the  orphan's  court,  and  that  steps  have  been  taken 
towards  a  final  settlement  of  the  account  in  that  court,  will  not 
deprive  the  court  of  chancery  of  its  jurisdiction  over  the  ac- 
count. Until  the  final  decree  of  the  orphan's  court,  there  is  no 
legal  impediment  to  prevent  the  court  of  chancery  taking  cog- 
nizance of  the  case.  ii. 

15.  But  where  an  account  has  been  exhibited  in  the  orphan's 
court,  and  especially  if  considerable  advance  has  been  made 
Xowardf  the  adjustment  of  the  account,  a  court  of  equity  wiU 
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Qot  interfere  unless  there  exist  some^ubstantial  reason  for  in- 
voking its  aid.  ib. 

Vide  Account.     Pleading,  I.  6.    Husband  and  Wife,  6^  7. 

F. 

FEIGNED  ISSUE.     Vide  Issue. 
FEME  COVERT.     Vide  Husband  and  Wipe. 

FRAUD. 

1.  On  a  proceeding  against* a  company,  under  the  sixth  section 
of  the  act  entitled  "An  act  to  prevent  frauds  by  incorporated 
companies,"  passed  February  16lh,  1829,  the  great  and  prima- 
ry fact  to  be  ascerlained,  is  the  insolvency  of  the  company. 
That  lays  at  the  foundation  of  the  whole  proceeding,  and  un- 
less satisfactorily  made  out,  the  court  has  no  right  to  interpose. 
Oakley  v.  Paterson  Batik,  173 

2.  The  provisions  of  the  seventh  section  of  Che  act,  are  not  to  be 
understood  as  restricting  the  court  to  any  particular  mode  of 
proof  in  ascertaining  the  insolvency  of  a  bank,  but  as  super- 
adding certain  tests  which  shall  in  all  cases  constitute  full  evi- 
dence of  such  insolvency.  ib, 

3.  A  bank  may  be  insolvent,  without  any  of  the  events  happen- 
ing which  are  stated  in  the  scveiitii  section  of  the  act ;  and 
although  some  of  those  marks  of  insolvency  may  have  occur- 
red, yet  the  bank  may,  upon  further  proof,  be  shown  to  be 
sound  and  safe.  ib. 

4.  The  court  may  act  upon  the  tests  given  in  this  section,  or  they 
may  go  further  and  look  beyond  them,  if  they  see  reason  to 
do  so,  in  coming  to  a  satisfactory  conclusion  as  to  the  solvency 
or  insolvency  of  the  company.  ib. 

5.  A  bank  without  funds  for  the  redemption  of  its  notes,  and  de- 
pending on  individual  resources  and  exertions  to  provide  funds 
for  the  redemption  of  its  notes,  rather  than  upon  the  immediate 
ability  of  the  institution  itself,  is  insolvent  within  the  true  in- 
lent  and  meaning  of  the  act.  ib, 

6.  The  act  requires  that  the  bank  0hould  he  at  all  times  prepared 
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to  discharge  all  demands  presented  for  payment ;  and  it  can 
never  be  freed  from  the  charge  of  insolvency  upon  any  suppos- 
ed ability  of  realizing  from  its  means  enough  to  pay  its  debts  at 
a  future  day.  ib. 

7.  The  court  will  refuse  its  aid,  not  merely  to  a  party  who  frau- 
dulently misrepresents  his  title,  but  also  to  one  who  remains 
silent  w  hen  duty,  candor  and  fair  dealing  require  him  to  speak 
out.     Ross  V.  Elizabeth- Town  and  Somerville  Railroad 
Co.  422 

Vide  Deed,  4.     Husband  and  Wife,  3,  4. 

G. 

GUARDIAN  AND  WARD. 

1.  Where  the  real  estate  of  an  infant  is  sold  by  the  guardian,  (bj 
VII  tue  of  nn  act  of  the  legislature,)  the  guardian^  or  her  repre- 
sentatives, may  retain  so  much  of  the  money  arising  fron)  the 
sale,  to  satisfy  a  claim  of  the  guardian  in  her  own  right,  as  the 
land  .would  have  been  liable  for  in  case  it  bad  not  been  sold. 
SnowhilPs  Heirs  v.  Snowhiirs  Bx^rs,  SO 

2.  By  the  twenty-eighth  section  of  the  act  of  the  13th  of  June, 
1820,  {Rev.  Laws,  784,)  the  mother  or  next  of  kin  are  given  a 
clear  preference,  and  are  entitled,  if  they  desire  it,  to  the  ap- 
pointment of  guardian  for  minors  under  fourteen  years  of  age, 
and  caunot  be  passed  by  except  upon  some  satisfactory  objectioo 
nuide  and  sustained  before  the  court.     Read  v.  Drake^        7B 

Vide  Heir. 

H. 

HEIR. 

When  an  act  of  the  legislature  authorizes  a  guardian  to  make 
sale  of  the  real  estate  of  his  ward,  and  directs  the  proceeds  out 
of  the  sale  to  be  put  at  interest  for  the  benefit  of  the  ward,  with- 
out making  any  provision  for  the  disposition  of  the  fund  in  the 
event  of  the  infant's  death ;  upon  the  death  of  the  infant,  in- 
testate, the  proceeds  of  such  sale  will  go  to  his  heirs  at  Jaw, 
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pursuant  to  the  statute  regulating  the  descent  of  real  estate, 
and  not  to  his  next  of  kin.  SnowhUVs  Heirs  v.  SnowhilVs 
Ez'rs,  30 

Vide  ASSIGNMENT  AND  ASSIGNEE,    1.      WiLL,    5,    6. 

HUSBAND  AND  WIFE. 

1.  The  choses  in  action  of  the  wife  survive  to  her  on  the  death 
of  her  husband,  unless  lie  reduce  tlieni  into  possession  during 
his  life.     SjiowhilVs  Heirs  v.  SnoichilVs  ExWs^  30 

2.  What  will  constitute  a  reducing  of  a  chose  in  action  of  the 
wife  into  possession,  to  as  to  tieprive  her  of  the  claim  as  survi- 
vor 7 —  Qm.  lb, 

3.  Where  a  bond  and  mortgage  are  bequeathed  to  ^feme  covert^ 
for  her  use,  free  from  the  debts  or  control  of  her  husband, 
and  the  husband  of  the  legatee,  being  the  obligor  in  the  bond, 
and  also  an  executor  of  the  will,  cancels  such  bond  and  mort- 
gage without  paying  the  same,  such  cancellation  is  a  gross 
fraud,  not  only  upoq  the  estate  committed  to  his  charge,  but 
also  upon  the  rights  of  the  wife,  against  the  eflects  of  which 
this  court  will  interfere  for  her  protection.  But  it  seems  that 
in  such  case,  when  the  testator  had  by  the  very  act  of  consti- 
tuting his  debtor  an  executor,  placed  it  in  his  power  to  practise 
a  fraud  upon  innocent  parties,  the  court  would  not  interpose  to 
protect  the  rights  of  a  wife,  by  establishing  the  cancelled  mort- 
gage, to  the  prejudice  of  subsequent  mortgagees  without  notice, 
Trenton  Banking  Co.  v.  Woodruff,  117 

4.  It  is  one  of  the  plainest  and  most  common  grounds  of  equity 
jurisdiction,  to  guard  innocent  parties,  and  especially  married 
women  and  infants,  against  fraud  and  imposition.  Such  pro- 
tection will  be  afforded  to  a  married  woman  against  her  hus- 
band, ib. 

5.  The  rule  is  now  well  settled,  that  a  trust,  either  of  real  or  per- 
sonal estate,  may  be  created  by  a  direct  gift  or  bequest  to  the 
use  of  the  wife,  without  the  intervention  of  trustees,  so  as  to  pre- 
vent the  husband's  enjoyment  of  the  estate ;  and  equity  will 
sustain  such  trust,  and  declare  the  husband  a  mere  trustee  for 
the  use  of  the  wife.  ib. 

70 
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&  On  tl>e  death  of  the  wife  the  husband  mny  administer  orr  her 
estate,  and  in  thai  character  take  to  himself  for  his  own  beDefit, 
jvre  mariti,  all  her  personal  property  ;  and  in  cnsc  he  dies  be- 
fore he  shall  have  fully  administered  on  such  estate,  his  repre- 
.sentaiives  are  entitled  to  the  property.  Donnington^s  adm'r 
v.  MilchelTs  adnCx^  243 

%,  If  letters  of  administration  upon  the  wife's  estate  are  granted 
to  the  next  of  kin  of  the  wife,  they  are  deemed  as  trustees 
only  for  the  representatives  of  the  husband.  \h, 

8.  When  the  property  of  the  wife  l)y  marring  agreementj  exe- 
cuted before  the  marriage,  is  conveyed  to  trustees,  and  no  dis- 
position is  made  of  the  property  \\\  the  event  of  the  wife's  death 
before  the  husband — upon  the  death  of  the  wife  the  property 
will  go  (o  her  husband.  ih. 

9.  The  rights  of  the  husband  are  not  suflered  to  be  taken  n\ray 
aniess  by  express  terms,  and  his^  rights  are  as  complete  in  pro- 
perty placed  in  trust  as  in  any  other.  ib. 

10.  The  choses  in  action  of  the  wife,  whether  acquired  before  or 
during  the  coverture,  not  reduced  into  posse3s»fon  by  the  hus- 
band, survive  to  the  wife.    Dare's  adrrCrs  \\  Attends  c£r^  415 

11.  If  the  husband,  before  mairiage,  make  a  settlement  on  his 
wife  in  consideration  of  her  fortune,  he  will  he  considered  la 
equity  as  the  purchaser  of  her  fortune,  and  her  choses  in  action, 
though  not  reduced  into  possession  by  her  husband,  will  go  \o 
his  representatives.  ih. 

Tide  Evidence,  12.     Mortgage,  I.  K).     Assignment  and 

Assignee,  2,  3.     Legacy,  5, 


INFANT.    Vide  Guardian  and  Ward.     Heih. 

INJUNCTION. 

1;  It  is  requisite  that  the  party  obtaining  an  injunction  use  due 
diligence  in  expediting  his  cause;  and  if  the  complainant i^ 
guilty  of  gross  neglect  in  proceeding  with  his  suit,  the  iojuiic' 
iioD  will  be  dissolved.     Corey  v.  VoorheeSi  ^ 


y 
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S.  Tt  id  no  ground  for  the  dissolution  of  nn  injtinc(ion}  that  (tie 
subpopna  could  not  be  served ;  nor,  that  the  injunclioD  itself 
was  served  illegally,  or  without  the  jurisdiction  ofHhe  court,   li. 

3.  Whether  an  injunction  ought  to  issue  upon  n  bill  for  an  nc- 
countof  ihe  partnership,  to  restrain  the  shetiff,  upon  an  execu- 
tion at  law  against  one  of  the  partners,  from  selling  the  part- 
nership property  ? —  Qw.     Cammac/c  \\  Johnson,  163 

4.  The   power  of  tlissolving  injunctions,  as  well  as  of  granting 
•them,  must  necessarily  rest  much  in  ihc  discretion  of  the  coint, 
•and  should   be  exercised  in  such   way  as  to  prevent  the  re- 
straints by  injunction  from  woi  king  umieccssary  delay  and  in- 
justice (o  parlies.  ib, 

5.  A  technical  denial  of  the  comphiinanl's  l>ill  will  not  in  all  cases, 
dissolve  the  injunction:  that  must  rest  in  the  sound  discretion 
of  (he  court,  and  depend  on  the  peculiar  character  andcircura- 
slances  of  each  case.     Mertciu  v.  Smith,  182 

6.  Where  (he  complainant  omits  to  have  the  subpoena  seived  and 
returned  at  the  term  to  which  il  is  made  returnable,  the  injunc- 
tion will  be  dissolved.      West  v.  Smith,  309 

7.  Where  the  defendant  against  whom  the  gravamen  of  the 
charge  rests  has  fully  answered  the  complainant's  bill,  the  in- 
junction will  be  dissolved,  all  hough  other  defendants  have  not 
answered.      Vlict  v.  Lowmasov,  404 

8.  Where  the  charier  of  a  railroad  company  authorizes  the  con- 
struction of  the  road,  but  provides  that  "payment  or  tender  of 
payment  of  all  damages  for  the  occupancy  of  lands  through 
which  'the  road  may  be  laid  out,  shall  be  made  before  ihe  com- 
pany shall  cnicT  upon  or  break  gmimd  in  (he  premises,  except 
for  the  pur|K)sc  of  sirrveying  and  laying  out  the  road,  trnless 
the  consent  of  the  owner  or  ow iters  of  such  lands  be  first  had 
and  obtained;"  if  the  company  enter  upon  any  land  in  viola- 
tion of  such  provision,  for  the  purpose  of  constructing  their 
road,  without  payment  or  tender  of  damages,  and  without  the 
-consent  of  the  owner,  it  affords  a  clear  case  for  the  interferenre 
<5f  a  court  of  equity  by  injunction.  Ross  v.  Elizabeth- Town 
and  Somerville  Railroad  Co,  422 

9.  In  such  cases  it  is  proper  to  require  notice  of  applicatioD  for  the 
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iojuDCtion  to  be  given,  wherever  it  can  be  done  and  save  the 
complainant  from  the  injury  which  he  seeks  to  avert.  ib. 

10.  The  operations  of  a  company  in  the  construction  of  a  great 
work  of  public  convenience,  should  net  be  suddenly  arrested 
without  notice,  unless  in  a  case  of  urgent  and  pressing  necessity; 
yet,  where  the  complainants  cannot  be  otherwise  secured  in  their 
rights,  an  ex  parte  order  for  an  injunction  will  be  granted,      ib. 

11.  The  continuance  of  an  injunction  must  always  rest  in  discre« 
tion,  not  arbitrary,  but  controlled  by  established  rules.  The 
equity  of  the  bill  may  be  answered,  and  yet  the  court  will  con- 
tinue the  injunction  to  the  hearing,  especially  if  the  dissolution 
would  work  a  greater  injury  than  a  continuance  of  the  pro- 
cess.    Chetxcood  v.  Brittany  439 

12.  Injunction  continued  upon  terms.  ib. 

Vide  Debtor  and  Creditor,  3.  Nuisance,  1,  2,  6.  Prac- 
tice, 11.  7,  10,  13;  III.  16 — 19.  Partners,  3.  Vendor 
AND  Purchaser,  7. 

ISSUE. 

1.  The  awarding  of  an  issue  rests  in  the  sound  discretion  of  the 
court,  and  the  power  should  be  sparingly  exercised.  Trentm 
Banking  Co,  v.  Woodruffs  117 

2.  The  object  of  an  issue  at  law  is  to  inform  the  conscience  of  the 
court;  and  if  the  court  can  be  satisfied  that  substanticil  justice 
has  taken  place,  the  verdict  will  not  be  disturbed  on  mere  tech- 
nical grounds.     Bassett  v.  Johnson^  154 

3.  The  judge  before  whom  the  issue  is  tried,  should  not  only 
return  the  postea,  but  go  further,  and  furnish  to  this  court  a  fair 
statement  of  the  trial.    His  certificate  has  always  its  weight,  ih, 

4.  It  is  not  necessary  that  the  report  of  the  judge  should  state  the 
evidence  and  give  a  minute  history  of  the  trial.  AW  that  cao 
be  required  of  him  is,  that  he  state  the  general  character  of  the 
evidence  offered,  the  part  objected  to,  and  the  decision  made 
upon  those  objections,  with  his  charge  to  the  jury.  ih. 

5.  If  any  difijculty  exist  in  relation  to  the  report  of  the  judge, 
the  couit  will  not  for  this  cause  alone  grant  a  new  trial,  but 
will  call  on  the  judge  for  an  additional  report  of  the  case,      ib* 
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6.  Where  the  issue  to  be  determined  is,  whether  the  erection  of  a 
certain  dann  "  has  seriously  and  permanently  affected  and  in- 
jured the  meadows  of  the  complainants  lying  above  it,"  it  is  not 
competent  on  the  trial  for  the  defendant  to  prove  that  if  the 
dam  were  completed,  the  injury  complained  of  would  be  reme- 
died, ib. 

7.  Upon  a  motion  for  a  new  trial  of  an  issue  at  law,  it  cannot  be 
objected  (hat  the  issue  formed  is  not  broad  enough,  and  that 
other  inquiries  ought  to  have  been  involved  in  it.  ib. 

8.  An  injury  may  be  permanent^  in  the  sense  of  the  term  used 
in  the  issue,  without  continuing  for  ever.  ib, 

9.  On  a  motion  for  a  new  trial,  the  defendants  cannot  complain 
that  the  issue  was  tried  by  the  justice  before  whom  the  jury 
was  struck,  if  they  permitted  the  jury  to  be  struck  and  the 
trial  to  be  had  without  objection.  ib. 

10.  When  the  amount  in  controversy  is  small^  and  the  facts  can 
be  satisfactorily  ascertained  in  this  court,  an  issue  at  law  will 
not  be  awarded.     Garwood  v.  Eldridge^s  heirs,  290 

11.  Where  an  issue  is  awarded  by  the  court  of  chancery,  to  be 
made  up  in  the  supreme  court,  the  transcript  and  poslea  must 
be  returned  to  the  court  awarding  the  issue,  and  not  to  the  su- 
preme court.     Trenton  Banking  Co.  v.  Rossell,  492 

12.  On  motion  for  a  new  trial  of  an  issue  at  law,  the  state  of  the 
case  and  history  of  the  trial,  ordered  to  be  prepared  by  the  soli- 
citor of  the  party  applying  for  the  rule,  and  submitted  to  the 
solicitor  of  the  adverse  party  for  his  examination,  and  in  case 
the  solicitors  are  unable  to  agree,  the  case  to  be  settled  by  the 
judge  before  whom  the  issue  was  tried.  ib. 

13.  A  new  trial  of  an  issue  directed  by  this  court  will  not  be 
granted,  merely  because  on  the  former  trial  the  judge  misdi- 
rected the  jury,  if  upon  the  whole  evidence  the  court  is  satisfied 
that  the  verdict  is  right.   Trenton  Banking  Co.  v.  Rossell^  511 

JUDGMENT  AT  LAW. 

This  court  will  not  sustain  an  exception  to  a  judgment  at  law  on 
the  ground  of  irregularity.    Cammack  v.  Johnson^  163 

Yide  Debtor  &.  CreditoRi  1, 2.  Vendor  &  Purchaser,  4 — 7. 
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JUDGMENT  CREDITOR. 
Tide  Deiitob  and  Creditob.   Vendor  and  Pwrcbaser,  4 — 7. 

J. 

JURISDICTION  (OF  CHANCERY.) 

1.  It  is  seltied  at  this  day,  ihnt  llie  courts  of  law  and  equity  hold 
a  concurrent  jurisdiction  in  relation  to  dmvcr  arid  partition  ;  and 
in  many  cases  there  is  an  indispensable  necessity  T  r  the  exer- 
cise of  this  jurisdiction  by  a  court  of  equity.  If  the  legal  tillc 
of  tlic  complainant  be  denied,  it  is  in  tlie  power  of  the  court  to 
8end  that  question  to  be  tried  at  hiw,  and  such  is  the  universal 
practice.     Hartshorne  v.  Harlshorne,  349 

2.  A  court  of  equity  will,  to  effectuate  justice,  settle  unliquidated 
damages.     Coster  v.  Monroe  Manufacturing  Co.  467 

Vide  Executors  and  Admimstratcrs,  10,  11,  12,  14. — 
Husband  and  Wife,  4.  Landlord  and  Tenant,  1,  3u 
Partition.     Sheriff's  Sale,  9.     Will,  7. 

L. 

LANDLORD  AND  TENANT. 

1.  Upon  a  bill  for  the  specific  performance  of  an  agreement  con- 
tained in  a  lease,  that  at  the  expiration  of  the  term,  the  im- 
provements made  on  the  demised  premises  by  the  lessee,  shall 
remain  the  pro|)eriy  of  the  lessor  on  making  the  lessee  a  fair 
xompensation  fur  the  same;  the  court  will  entertain  jurisdic- 
tion though  the  bill  be  purely  for  comfiensalion  and  damage^ 
provided  a  specific  performance  may  be  decreed,  and  the  com- 
plainant can  have  adequate  relief  only  in  equity.  Berry  v. 
Van  Winkle's  px'rs,  269 

2.  The  charge  for  improvements  made  upon  the  property  by  the 
lessee,  under  the  terms  of  such  an  agreement,  is  in  equity  a 
lien  00  the  properly.  ib. 

3.  The  court  will  not  extend  ils  iinisdictit3n  beyond  the  claim  of 
ihe  lessee  for  cotnpcnsation  for  valual'Ie  and  permanent  iin- 
provements  put  by  him  upon  the  demised  premises,  and  which 
pass  to  the  lessor  at  tlie  expiration  of  his  term  ;  and  will  flo^ 
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mifler  n  claim  for  alleged  inrriiigements  of  the  rights  of  the  les- 
see  during  his  term,  lo  be  drawn  in  question.  ib. 

4.  Where  by  the  (ernis  of  a  lease  it  was  agreed  that  the  lessee 
i^hould  make  improvemenis  on  the  dem:?ed  premises,  at  his 
own  costs  and  charges,  and  lliat  at  th«^  expiration  of  the  term 
all  the  improvements  so  made  should  be  and  remain  the  pio- 
perty  of  the  lessor,  ho  paying  to  the  lessee  the  value  thereof — 
the  improvements  arc  to  be  valued  as  they  were  at  the  time  the 
lease  expired.     Berrt/  v.  Van  Winkles  ex'rSy  390 

5.  If  the  lessor  covenant  that  the  lessee  may,  at  any  time  duiing 
the  term,  erect  a  carding  and  fulling  mill,  and  any  other  ma- 
chinery, upon  the  demised  premises,  and  that  at  the  expiralion 
of  the  term  all  improvements  made  upon  the  lot  shall  be  the 
property  of  the  lessor,  he  paying  for  the  same  ;  the  improve- 
n^cnts  to  be  paid  for  by  the  landlord  are  such  only  as  he  had 
previously  authorized  to  be  made.  ib. 

Vide  Mortgage,  I.  11. 

LEASK.     Vide  Landlord  and  Tenant. 

LEGACY. 

1.  A  legacy  will  be  presumed  to  be  a  satisfaction  of  a  demand 
against  the  testator,  where  there  are  no  circumstances  showing 
a  different  iniention.      Van  Riper  v.  Van  Riper^s  ex*rs^        I 

2.  The  general  rule,  thtit  a  legacy  wril  be  deemed  a  satisfaction 
of  a  debt  due  from  the  testator  lo  the  legatee,  is  not  favored,  and 
applies  only  where  no  presumption  to  the  contrary  can  be 
drawn  from  the  face  of  the  will.  ib. 

3.  Where  the  testator  by  his  will  directs  the  executors  "to  pay 
all  his  just  debts;''  where  the  legacy  is  payable  when  the  lega* 
tee  arrives  at  age,  and  where  the  debt  is  in  a  measure  unliqui- 
dated, the  legacy  is  no  satisfaction  of  the  debt.  ib. 

4.  A  present  debt  can  never  be  satisfied  by  a  contingent  le- 
gacy, ib. 

5.  A  legacy  to  a  married  woman  is  a  chose  in  action,  and  govern- 
ed by  the  same  rule  (as  to  survivorship)  as  all  other  choses  in 
action.    SnowhilVs  heirs  v.  SnowhiWs  ex^rs,  30 

Vide  Husband  and  WifEi  3. 
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LESSOR  AND  LESSEE.    Vide  Landlord  and  Teitart. 

LIMITATIONS— STATUTE  OF. 
Vide  Trust  and  Trdstee,  3. 

M. 

MASTER— REFERENCE  TO,  &c.     Vide  Practice,  IV. 

MISTAKE. 

1.  It  is  a  well  settled  general  principle,  that  equity  will  not  relieve 
from  the  consequences  of  an  act  fairly  <ione  on  a  full  know- 
ledge of  the  facts,  though  under  a  mistake  of  the  law.  Ignty- 
rantia  legis  ueminem  exctisat,  is  the  general  rule  as  well  in 
equity  as  at  law.     Garwood  v.  Eldridge^s  heirs,  145 

2.  But  where  a  mistake  has  taken  place  in  the  facts  as  well  as 
the  law,  or  where  some  suppression  of  the  truth,  fraud  or  con- 
(rivance  has  been  practised,  equity  will  interfere.  t6. 

3.  It  is  among  the  first  principles  of  a  court  of  equity  to  correct 
mistakes  and  to  prevent  parties  being  injured  iu  their  property, 
and  especially  in  their  freehold,  by  any  misapprehension  or 
concealment  of  material  circumstances.  RecuPs  admr's  v. 
Cramer,  277 

4.  Where  a  deed  was  delivered  through  mistake  before  the  whole 
of  the  purchase  money  was  paid  or  secured,  the  grantor  was 
permitted  to  protect  himself  against  the  effects  of  the  mistake, 
by  keeping  alive,  in  the  hands  of  a  trustee,  an  incumbrance  on 
the  premises  created  by  himself  before  the  sale,  although  the 
deed  contained  covenants  of  general  warranty,  and  against  all 
incumbrances.     Neville  v.  Denheriit,  321 

MORTGAGE. 

1.  Of  the  Mortgage  generally,   II.  Cancellation  of  Mortgage. 
III.  Equity  of  Redemption,  Foreclosure  and  Sale. 

I.  Of  the  Mortgage  generally. 

I.  S.  G.  having  purchased  of  the  owner  certain  real  estate,  sub- 
ject to  two  mortgages  and  a  judgment,  applied  the  whole  of  the 
purchase  money  to  the  satisfaction  of  the  mortgages,  being  the 
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first  incumbrances,  and  caused  them  to  be  cancelled  and  dis^ 
charged  of  record.  Held^  that  a  purciiaser  under  ihe  judgment, 
took  the  property  clear  of  the  incumbrance  of  the  mortgages, 
and  that  S.  G.  was  entitled  to  no  relief  in  equity.  Garwood 
V.  Eldridge^s  adm^rs,  145. 

2.  The  person  paying  off  a  mortgage  can  be  substituted  in  the 
place  of  the  mortgagee,  only,  where  the  mortgage  is  taken  up 
by  a  third  person,  and  not  where  it  is  satisfied  by  the  mortga- 
gor himself.  ib» 

3.  Where  an  absolute  deed  is  executed,  and  by  a  different  instru- 
ment the  grantee  agrees  to  re-convey  to  the  grantor,  upon  the 
payment  of  a  stipulated  sum  within  a  limited  period,  it  is  a 
question  of  intention  whether  the  transaction  constitutes  a 
mortgage  or  a  conditional  sale.     Crane  v.  Bonnel,  264 

4.  To  ascertain  the  intention  of  the  parties,  and  to  aid  in  the  fair 
construction  of  the  instrument,  the  circumstances  attending  the 
transaction  may  be  resorted  to.  ib. 

5.  If  by  the  transaction  the  parties  designed  to  create  a  mortgage, 
the  time  fixed  for  redemption  is  immaterial.  If  once  a  mort- 
gage, it  is  always  a  mortgage.  it, 

6.  But  if  the  transaction  was  intended  as  a  sale,  with  an  agree- 
ment for  a  repurchase  within  a  given  time,  then  that  time  is 
material.  ib. 

7.  If  it  be  doubtful  whether  the  particular  transaction  constituted  a 
mortgage  or  a  conditional  sale,  equity  regards  it  as  a  mortgage  ib. 

8.  The  same  rule  obtains,  though  the  defeazance  rests  in  parol,  ib. 

9.  If  the  defeazance  be  made  at  a  subsequent  day,  it  will  relate 
back  to  the  date  of  the  deed.  ib. 

10.  If  the  husband  before  marriage,  or  in  conjunction  with  the 
wife  after  marriage,  execute  a  mortgage,  the  widow  can  only 
have  her  dower  subject  to  such  mortgage  ;  and  if  the  mortgage 
be  foreclosed  and  a  sale  made,  the  widow's  rights  are  barred 
except  as  to  the  surplus  after  saitisfying  the  mortgage.  Harts^ 
home  V.  Hartshome,  349 

It.  Where  a  lease  is  made  by  the  mortgagor  subsequent  to  the 
mortgage,  the  niortgagee  is  not  entitled  to  an  account  in  equity 
against  the  tenant  for  the  rents.    Price  v.  Smithy  616 
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T2.  Where  a  kwT  mortgage  has  been  established  by  a  decree  of  Hie 
court,  as  a  valid  aod  subsisting  incumbrance,  the  subseqaeot 
finding  of  the  mortgage  in  the  hands  of  a  third  person,  cancel- 
led, without  further  evidence,  will  not  vary  the  case,  nor  induce 
the  court  to  alter  the  decree.     Lilly  v.  Quick,  97 

13.  It  is  a  rule  in  equity  that  an  incumbrance  shall  be  kept  alive 
or  considered  extinguished,  as  will  most  advance  the  justice  of 
the  case.     Neville  v.  Demerittj  321 

II.  Cancellation. 

14.  Tearing  off  the  seals  of  a  mortgage,  or  even  its  entire  de- 
struction, by  an  unauthorized  person,  will  not  cancel  it.  It 
must  be  cancelled  by  consent  of  the  owner.  Lilljf  v.  Quick,  97 

15.  The  cancellation  of  a  mortgage  on  the  record,  is  only  prima 
fiicie  evidence  of  its  discharge,  and  leaves  it  open  to  the  parly 
making  such  allegation,  to  prove  that  it  was  made  by  accident, 
mistake  or  fraud.     TYentan  Banking  Co,  v.  Woodruffs    117 

1<6.  On  such  proof  being  made,  the  mortgage  will  be  established, 
even  against  subsequent  mortgagees  without  notice.  ib. 

17.  A  cancellation  of  a  nK)rtgage,  and  a  discharge  of  record,  un- 
less effected  through  fraud,  accident  or  mistake,  is  an  absolute 
bar  and  discharge  of  the  mortgage.  Garwood  v.  Eldridge^s 
adnCrs,  145 

18.  Where  a  mortgagee  intentionally  and  understandiugly  can- 
cels his  mortgage,  and  in  lieu  thereof  takes  a  deed  for  the  same 
premises,  and  the  mortgagor  executes  a  second  mortgage  upon 
the  premises  prior  to  the  deed,  the  first  mortgage,  in  the  ab- 
sence of  fraud,  will  not  be  revived,  nor  the  second  mortgagee 
prevented  from  reaping  the  benefit  of  his  priority  acquired  by 
the  cancellation  of  the  first  mortgage.   Frazee  v.  InsUe,    239 

III.  Equity  of  Redemption,  Foreclosure  and  Sale. 

19.  Where  a  party  has  obtained  a  decree  of  foreclosure,  under 
which  the  mortgaged  premises  have  been  sold,  it  is  too  late  ta 
question  the  validity  of  the  mortgage.     Gest  v.  Fleck,        10& 

20.  A  purchaser  of  the  equity  of  redemption  at  sheriff's  sale,  takes 
the  property  cum  onere,  and  acquires  no  rights  beyond  wb«t 
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4iRDaiu  in  the  mortgagor  after  satisfying  Ihe  incumbrance  out 
of  tbe  land.     Hartshcrne  v.  Hartshorne^  349 

'21.  The  purchaser  of  the  equity  of  redemption  will  in  no  event 
be  permitted  to  hold  the  land  di^harged  of  the  incumbrance ; 
.and  if  he  attempt  to  make  the  debt  by  buying  up  the  bond  and 
mortgage,  and  recovering  the  amount  unjustly  out  of  the  obli- 
gor, the  debt  will  in  his  hands  be  considered  extinguished.    t(. 

^22.  It  seems  that  the  purchaser  of  the  equity  of  redemption  is 
liable  to  the  extent  of  the  land  purchased,  and  no  forther,  and 
that  he  will  at  all  times  be  discharged  upon  releasing  the  land  ib. 

S3.  If  the  purchaser  of  the  equity  of  redemption  take  an  assign- 
ment of  the  mortgage,  the  debt  is  not  thereby  merged  or  extin- 
guished, and  the  widow  is  entitled  to  her  dower  in  the  equity 
of  redemption  only,  subject  to  the  mortgage.  ib. 

24.  Where  a  mortgage  is  given  for  the  purchase  money  of  land, 
conveyed  by  the  mortgagee  to  the  mortgagor  with  covenant 
against  incumbrances,  if  it  appear  that  at  the  time  of  the  con- 
veyance the  premises  were  subject  to  a  prior  incumbrance,  a 
decree  of  foreclosure  will  not  be  made  upon  such  mortgage  un- 
til the  prior  incumbrance  is  satisfied,  or  the  prior  incumbrance 
will,  by  the  decree,  be  directed  to  be  first  paid  out  of  the  pro- 
ceeds of  the  sale,  and  the  amount  deducted  from  the  sum  due 
upon  the  mortgage.     Van  Riper  v.  Williatiis,  407 

25.  Where  a  mortgage  is  given  to  secure  the  purchase  money  of 
land,  an  allegation  of  an  outstanding  title  against  the  land  pur- 
chased, is  no  objection  to  a  decree  of  foreclosure ;  aliter^  if  tbe 
purchaser  is  evicted  or  an  ejectment  actually  commenced 
against  him.     Van  Waggoner  v.  McEwen^  412 

26.  Where  land  is  conveyed  with  covenant  of  warranty,  and  tbe 
purchasers  are  evicted  from  part  of  the  premises,  or  a  judgment 
in  ejectment  is  recovered  against  them  ;  on  a  bill  by  tbe  vendor 
for  a  foreclosure  of  a  mortgage  given  for  a  part  of  the  purchase 
money,  equity  will  permit  the  purchasers,  or  those  claiming 
under  them,  to  avail  themselves  of  the  failure  of  title  as  a  de- 
fence against  a  recovery  upon  the  mortgage ;  and  will  either 
stay  the  proceedings  upon  the  mortgage  until  the  damages 
arising  from  the  failure  of  title  are  ascertained  by  a  suit  at  law, 
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or  will  direct  an  isBue,  or  a  refereDce  to  a  master,  to  aflcertaia 
the  damages,  before  decreeing  a  recovery  upon  the  mortgage. 
As  a  general  rule,  it  will  be  referred  to  a  master  to  ascertain  ihe 
damages,  unless  the  complainant  requires  a  trial  at  law.  Cos- 
ier V.  Monroe  Manufacturing  Co.  467 

27.  But  if  the  bill  for  foreclosure  be  filed  by  an  assignee  of  the 
mortgage  without  notice,  will  equity,  under  such  circumstaoce?, 
interfere  ? —  Qu,  ib. 

28.  An  actual  eviction  is  not  necessary  to  entitle  the  defendant  to 
his  damages  on  the  covenant,  provided  there  has  been  a  trial 
and  judgment  in  ejectment,  though  the  court  will  not  act  upon 
a  mere  allegation  that  the  title  is  defective.  ib. 

Vide  Evidence,  13.     Husband  and  Wife,  3. 

N. 

NEW  TRIAL.    Vide  Issue,  5,  7,  13. 

NUISANCE. 

1.  This  court,  if  a  proper  case  be  disclosed,  will  interfere  by  in- 
junction to  prevent  the  obstruction  of  ancient  lights.  Robeson 
V.  Pittengery  57 

2.  Chancery  will  interfere  by  injunction  to  prevent  or  remove  a 
private  nuisance,  where  the  nuisance  has  been  erected  to  the 
prejudice  or  annoyance  of  a  right  which  the  other  party  had 
long  previously  enjoyed.  ib. 

3.  It  must  be  a  strong  and  mischievous  case,  of  pressing  necessity, 
or  the  right  must  have  been  previously  established  at  law,  to  en- 
title the  party  to  call  to  his  aid  the  jurisdiction  of  this  court  ib. 

4.  Where  ancient  lights  have  existed  for  upwards  of  twenty 
years,  undisturbed,  the  owner  of  an  adjoining  lot  has  no  right 
to  obstruct  them  ;  and  particularly  so,  if  the  adjoining  lot  was 
owned  by  the  person  who  built  the  house  containing  the  an- 
cient lights,  at  the  time  of  building,  and  was  subsequently  sold 
by  him.  ti. 

6.  Whether  this  court  will  interfere  by  injunction  to  prevent  the 
nuisance,  or  leave  the  party  to  establish  his  right  at  law,  must 
depend  on  the  particular  circumstances  of  each  case.  ib. 
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O. 

ONUS  PROBANDI.     Vide  Evidence.     Usury,  5. 

ORPHAN'S  COURT. 
Vide  Executors  and  Administrators,  1,  2,  3,  11 — 16. 

Prerogative  Court,  1 ,  2,  3. 

ORDINARY.     Vide  Prerogative  Court. 

P. 

PARTIES.     Vide  Pleading,  I. 

PARTITION. 

1.  In  equity  there  is  no  necessity  that  a  partition  should  be  so 
made  as  to  give  each  party  a  share  in  every  part  of  the  pro- 
perty. Each  party  must  have  their  share  in  value,  which  is 
all  that  is  required.     Brookfield  v.  Williams,  341 

2.  To  make  the  value  of  the  several  shares  equal,  one  party  may 
be  required,  under  certain  circumstances,  to  pay  money  on  bis 
share  to  those  who  receive  a  share  of  less  value.  ib, 

3.  An  equitable  partition  may  be  made  so  as  to  assign  that  por- 
tion of  the  land  on  which  the  improvements  are  placed  to  the 
person  who  has  made  them.  ib, 

4.  Equity  is  not  the  proper  forum,  noi  is  a  bill  for  partition  the 
proper  action,  for  trying  the  legal  title  to  lands.  Manners  v. 
Manners,  384 

5.  Where,  upon  a  bill  for  partition,  the  defendants  dispute  the 
complainants'  title,  the  rule  in  equity  is  to  retain  the  suit  until 
the  complainants  shall  establish  their  right  at  law*  ib* 

Vide  Jurisdiction,  1. 

PARTNERSHIP. 

1.  In  equity  the  creditors  of  a  partnership  have  a  right  to  be  first 
paid  out  of  the  partnership  property,  in  preference  to  the  credi- 
tors of  the  individual  partners.  Cammack  v.  Johnson^       163 

2.  After  the  debts  of  a  firm  are  satisfied,  the  residue  of  the  pro- 
perty belongs  to  the  individual  partners,  and  can  then,  and  then 
DBly,  be  applied  to  the  payment  of  their  individual  creditors,   ib. 
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3.  Whether  an  injunction  ought  to  issue  upon  a  bill  for  an  ac- 
count of  the  partnership  to  restrain  the  sheriff,  upon  an  execu- 
tion at  law  against  one  of  the  partners,  from  selling  the  part- 
nership property.  ib, 

4.  As  respects  third  persons,  a  different  rule  prevails  in  regard  to 
silent  partneiships  from  that  which  obtains  in  the  case  of  open 
partnerships.  ib. 

5.  At  law,  the  visible  partner,  if  sued  alone,  cannot  plead  in 
abatement,  that  he  has  a  dormant  partner ;  and  a  creditor  may 
at  his  election  sue  either  the  visible  partner  alone,  or  join  any 
latent  partner  he  may  discover.  ib. 

6.  Those  funds  shall  be  liable  (to  the  claim  of  a  creditor)  on 
which  the  credit  is  given.  In  an  open  partnership,  the  credit 
is  given  to  the  firm,  and  to  the  goods  they  are  possessed  of,  and 
a  partnership  creditor  shall  be  first  paid  out  of  them  ;  but  if  the 
partner  be  unknown,  the  credit  is  given  to  the  visible  partner 
only,  and  the  goods  in  his  possession  are  supposed  to  be  bis 
own  ;  and  in  such  case,  the  discovery  of  the  latent  partner  can- 
not give  any  preference  to  a  partnership  creditor.  ib. 

7.  As  between  the  partners  themselves,  there  seems  to  be  no  rea- 
son to  make  any  distinction  in  their  rights,  whether  any  are 
dormant  or  not ;  but  as  to  the  public,  it  is  necessary  to  prevent 
injustice  towards  creditors  that  this  difference  should  be  ob- 
served, ib. 

S.  The  execution  creditor  (in  the  case  of  a  silent  partnership) 
has  his  remedy  complete  against  all  the  effects  of  the  visible 
partner,  and  against  all  the  effects  which  belong  to  him  and 
bis  dormant  partner,  as  partners,  and  it  makes  no  difference 
whether  the  debt  was  contracted  by  the  debtor  on  the  partner- 
ship account  or  on  his  individual  account.  ib, 

PATERSON  BANK.     Vide  Corporations. 

PLEADING. 

I.  Partus.    II.  Bill.    III.  Ansv?€r.    IV.  Plea.    V.  Demurrer. 

I.  Parties. 

1.  A  complainant  in  a  suit  for  the  mere  purpose  of  recovering  t 
legacy,  is  not  bound  to  make  the  representatives  of  a  deceased 
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co-executor,  parties,  when  be  expressly  charges  that  all  the 
assets  of  the  testator  are  in  the  bandB  of  the  surviving  execu- 
tor ;  but  such  representatives  are  proper  parties  wlienevcr  such 
co-executor  is  charged  with  having  assets,  or  when  fraud  or 
collusion  is  charged  between  the  executoi's,  or  in  a  case  of  in- 
solvency.    Goble  V.  AndrtisSi  66 

2.  Upon  the  same  principle,  debtors  to  the  testator  may  be  made 
parties,  to  reach  assets  in  their  hands.  ib, 

3.  This  is  a  privilege  given  to  a  complainant  in  the  court  of  chan- 
cery, to  go  beyond  the  party  legally  bound,  to  reach  assets  in 
the  hands  of  other  persons,  out  of  which  his  debt  ought  to  be 
paid.  But  if  such  persons  have  no  assets,  and  there  be  no  other 
special  ground  assigned,  they  are  not  pro|>er  parties.  ib, 

4.  The  mortgagor  having  disposed  of  the  equity  of  redemption, 
and  having  no  interest  in  the  mortgaged  premises,  is  not  a  fie- 
cessary  party  to  a  bill  for  foreclosure.   Vreeland  v.  Loubat^  104 

5.  Can  relief  be  had  in  this  court  against  the  representatives  of 
one  of  two  Joint  debtors,  without  making  the  other  joint  debtor 
a  party,  and  showing  by  a  return  of  ntUla  bona  that  the  money 
could  not  be  recovered  against  her  at  law  ?^^Qu,  Hazen  v. 
Durling^s  adm'r^  133 

6.  An  adntinistratrix  cannot  be  made  a  party  complainant  in  a 
hill  with  her  co-administrators,  without  her  consent,  and  if  she 
claim  adversely  to  the  prayer  of  the  bill,  the  court,  upon  mo^ 
tion,  will  direct  her  name  to  be  stricken  from  the  bill  as  a  com- 
plainant, and  to  be  inserted  as  a  defendant.  Darefs  adm?rs 
V.  AllerCs  exr^  288' 

7.  The  general  rule,  that  all  persons  who  have  an  interest  in  the 
decree  must  be  made  parties,  has  its  exceptions,  and  will  be 
controlled  and  regulated  in  the  discretion  of  the  court.  ^t7^ 
well  V.  McNeeh/^  SOS- 

8.  A  mere  nominal  trustee  cannot  bring  a  suit  in  his  own  name,- 
without  joining  his  cestui  que  trust  with  him.  ib. 

9.  Where  the  assignment  of  a  judgment  constituting  a  lien  orr 
mortgaged  premises  is  absolute  and  unconditional,  the  assignor 
is  not  a  necessary  party  to  a  bill  for  foreclosure.  Bruen  v. 
Crane,  347 
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10.  The  multipIicatioQ  of  parties  should  be  avoided  whenever 
they  have  no  interest  at  stake  in  the  cause. 

11.  A  nnortgagor  who  has  parted  with  all  his  interest  in  the 
mortgaged  premises,  is  a  proper^  though  not  a  necessary  par- 
ty to  a  bill  for  foreclosure.     Chester  v.  Kingy  405 

II.  BiU. 

12.  Where  a  bill  filed  against  a  surviving  executor  for  a  legacy, 
charges  that  the  executors  rendered  a  joint  account  to  the  or- 
phan's court  for  final  settlement,  which  was  allowed  ;  and  also 
charges  that  all  the  assets  are  in  the  hands  of  the  surviving 
executor,  ihe  latter  charge  is  material  and  well  pleaded.  Goble 
V.  Andruss^  66 

13.  A  charge  of  adultery  and  a  charge  of  extreme  cruelty,  cannot 
be  united  in  the  same  bill.     Decamp  v.  Decamp^  294 

14.  Nor  is  it  proper  to  blend  in  one  bill,  an  application  for  a  di- 
vorce, with  A  prayer  for  independent  relief  grounded  on  charges 
which  require  an  answer  under  oath.  ib, 

15.  A  bill  for  a  divorce  may  contain  a  prayer  for  alimony,  and 
any  charge  made  in  the  bill  respeaiog  property,  which  might 
affect  the  question  of  alimony,  would  be  proper.  t&. 

III.  Answer. 

16.  The  allegations  of  an  answer  not  responsive  to  the  charges 
in  the  complainant's  bill,  must  be  sustained  by  proof.  The 
answer  cau  be  of  no  avail  without  it.    Dickey  v.  AUen^      40 

17.  Where  the  bill  alleges  the  existence  of  a  partaership,  and 
prays  an  account  of  the  partnership  transactions;  an  allegation 
in  the  answer,  that  by  an  agreement  between  the  partners,  on 
the  dissolution  of  the  partnership,  the  complainant  was  to  pay 
all  the  debts  of  the  firm,  is  new  and  independent  matter^  not 
responsive  to  the  charges  in  the  bill.  ih. 

18.  If  the  bill  of  complaint  charges  the  existence  of  a  partner- 
ship, without  stating  its  character,  an  answer  by  the  defend- 
ants that  the  partnership  is  dormant  and  unknown  to  them,  is 
responsive  to  the  bill,  and  need  not  be  sustained  by  proof. 
Cammack  v.  Johnson^  l(i3 
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19.  An  answer,  bo  far  as  it  is  a  response  (o  the  bill,  will  avail  the 
defendant,  unless  it  be  overcome  by  the  testimony  of  witnesses : 
but  so  far  as  it  sets  up  new  matter,  must  be  proved.  Neville 
V.  Demerit t J  321 

IV.  Plea. 

20.  A  former  decree  pleaded  in  bar.  need  not  appear  to  have  been 
between  precisely  the  same  parlies  with  the  one  to  which  it  is 
pleaded,  but  it  must  always  appear  to  have  been  for  the  same 
subject  matter.     Matthews  v.  Roberts,  338 

• 

21.  If  the  defendant  has  a  substantial  defence  which  cannot 
avail  him  under  his  plea,  from  inaccuracy  in  pleading,  he  may 
claim  the  full  benefit  of  such  defence  by  his  answer.  ib» 

22.  Under  the  statute  regulating  the  practice  in  chancery,  the 
defendant,  under  the  usual  order  to  answer  after  demurrer  over- 
ruled, cannot  file  a  plea.      White  v.  Dummer,  527 

V.  Demurrer. 

23.  A  demurrer  to  a  bill  in  equity  admits  every  charge  in  the 
bill  which  is  well  pleaded.     Goble  v.  AndrusSf  66 

24.  Under  a  general  demurrer  for  want  of  equity,  a  demurrer 
ore  tenus  may  be  made  for  want  of  parties.  Stillwell  v. 
McNeely,  305 

PRACTICE. 

I.  Process,  Abatement,  Bill,  Amended  Bill,  Supplemental 

Bill,  and  Bill  of  Revivor. 

II.  Motions,  Orders,  Rules,  Notices,  Service  ^*  Publication  of* 

III.  Taking  Testimony,  Affidavits,  Objections  to  Witnesses, 
and  other  intermediate  proceedings. 

IV.  Riference  to  a  Master,  Report,  Exceptions,  ^*c.,  Decree* 

V.  Relief -^hoxo  granted. 

VI.  Money  paid  into  Court,  Surplus  Money. 

VII.  Court  of  Appeals. 

I.  Process,  Abatement,  Bill,  Amended  Bill,  Supplemental 

Bill,  and  Bill  of  Revivor. 

1.  It  seems,  that  where  the  bill  charges  that  one  of  two  joint 
debtors  is  insolvent,  the  court,  especially  in  favor  of  a  suretyi 
72 
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will  sustain  the  bill  against  the  representatives  of  tfae  otbet 
Hazen  v.  Dtirliug^s  admWy  133 

2.  A  general  creditor^  having  filed  his  bill  for  relief  against  a  judg- 
ment confessed  by  his  debtor,  as  fraudulent,  was  pernnitted,  after 
a  decree  pro  confesso  against  the  defendants,  and  an  ex  parte 
hearing  upon  the  evidence,  to  file  a  supplemental  bill,  in  order 
to  incorporate  in  the  record  the  facts,  that  after  the  commence- 
ment  of  his  suit  in  this  court,  the  complainant  obtained  a  judg- 
ment and  sued  out  execution  at  law.  Edgar  v.  Clevenger^  258 

3.  Where  the  complainant  omits  to  have  the  subpcBna  served  and 
returned  at  the  term  to  which  it  was  made  returnable,  the  in- 
junction will  be  dissolved.      West  v.  Smith,  309 

4.  It  is  not  essential  that  a  subpoena  be  served  by  the  sheriff  or 
coroner.  It  may  be  served  by  a  private  person,  but  in  such 
case  an  affidavit  must  be  made  of  the  manner  and  time  of  ser- 
vice, and  upon  the  return  of  the  writ  a  rule  must  be  taken  on 
the  defendant  to  plead,  answer  or  demur,  at  or  before  the  next 
stated  term  of  the  court.  t^ 

5.  The  fourth  section  of  the  act,  entitled,  "An  act  to  prevent  in 
certain  cases  the  abatement  of  suits  and  reversal  of  judgments," 
{Rev.  Laws,  164,)  is  intended  to  apply  to  cases  where  by  the 
act  of  law  the  cause  of  action  survives.  The  act  is  designed 
to  save  the  necessity  of  filing  bills  of  revivor,  not  supplemental 
bills.     Ross  V.  Hatjieldy  363 

6.  If  a  suit  becomes  abated,  and  nothing  but  the  death  of  the 
party  is  necessary  to  be  established  to  stiow  the  liability  of  the 
survivors,  a  bill  of  revivor  alone  is  sufficient;  but  where  new 
matter  must  be  shown  and  proved,  there  a  supplemental  bill 
must  be  filed.  ti. 

Where  the  bill  has  been  sworn  to,  and  an  injuoction  issued  and 
served,  no  alteration  shall  be  made  in  the  original  bill  on  filef 
but  the  amended  bill  must  be  engrossed  anew,  and  annexed  to 
the  original.     Layton  v.  IvanSj  387 

II.  Motions,  Orders,  Rules,  Notices,  Service  ^  Publication  of. 

7.  Upon  a  motion  to  dissolve  an  injunction  on  the  ground  tbtl 
ihe  subpoena  has  not  been  served,  the  sherifiT's  return  to  the 
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subpcBDa  18  conclusive,  and  cannot  be  contradicted  by  affida- 
vits, unless  collusion  be  shown  between  the  sheriff  and  the 
complainant  or  his  soUcitor.     Corey  v.  Voorhees,  5 

8.  Notice  of  argument  left  at  the  solicitor's  dwelling-house,  in  his 
absence,  is  good  service.     Taylor  v.  Thonias,  106 

9.  Notice  good,  though  dated  on  Sunday.  ib, 

10.  On  the  hearing  of  a  motion  to  dissolve  an  injunction,  upon 
the  defendant's  answer  to  the  bill,  the  charges  in  the  bill,  un- 
less met  by  the  answer,  are  to  be  taken  as  true,  and  the  alle- 
gations in  the  answer  are  entitled  to  the  same  credit.  Merwin 
V.  Smith,  182 

11.  An  order  allowing  a  defendant  to  examine  his  co-defendant 
as  a  witness,  will  always  be  granted  upon  a  suggestion  that 
the  parly  to  be  examined  has  no  interest  in  the  cause,  leaving 
the  question  of  interest  to  be  settled  at  the  hearing  upon  the 
proofs.     Neville  v.  Demeritt^  321 

12.  Where  any  of  the  defendants  reside  in  this  state,  and  are 
served  with  process,  it  is  not  necessary,  unless  under  special 
<:ircumstances,  that  the  order  for  th^  appearance  of  absent  de- 
fendants should  be  published  in  any  newspaper  out  of  the  state. 
.Foreign  publication  is  only  required  where  all  of  the  defendants 

reside  out  of  the  state.      Wetmore  v.  Z>ye7*,  386 

13.  A  motion  to  dissolve  an  injunction  will  be  entertained  before 
answer  filed.      Woodhull  v.  Neajie,  409 

14.  Under  the  statute  of  New-Jersey  regulating  the  practice  in 
chancery,  the  defendant,  under  the  usual  order  to  answer  after 
demurrer  overruled,  cannot  file  a  plea.  White  v.  Dummer,  527 

III.   Taking  T'estimony,  Affidavits,  Objections  to  Witnesses, 

and  other  ifitermediate  proceedings, 

15.  An  objection  to  the  competency  of  a  witness  ought  to  be 
made  at  the  time  of  taking  the  deposition? — Qu,  HowelVs 
ex'rs  V.  Auten,  44 

16.  The  general  rule  is,  that  when  an  injunction  has  been  ob- 
tained upon  the  complainant's  affidavit'alonc,  and  a  motion  is 
made  by  the  defendant,  upon  filing  his  answer,  to  dissolve  the 
injunction,  affidavits  cannot  be  read  upon  the  argument  of  the 
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motioD,  either  io  support  of  the  bill  or  answer.     Merwin  v. 
Smith,  182 

17.  The  rule  admits  of  exceptions.    In  cases  of  waste,  affidavits 
are  admissible  in  support  of  the  bill,  to  prove  acts  of  waste.   t5. 

18.  But  affidavits  will  not  be  admitted  in  support  of  allegalioDS 
contained  in  the  bill,  and  not  expressly  denied  by  the  answer. 
The  practice  of  this  court  is  in  conformity  with  the  rule  adopted 
by  the  supreme  court  of  the  United  Stales,  viz. :  that  the  alle- 
gations  of  the  bill  will  be  taken  as  true  when  they  are  not  met 
and  denied  by  the  answer ;  and  if  the  answer  does  not  fully 
meet  the  case  disclosed  by  the  bill,  the  injunction  will  be  sus- 
tained, ti. 

19.  Where  new  matter  is  contained  in  the  answer,  not  responsive 
to  the  bill,  which  is  relied  upon  as  a  ground  for  setting  aside 
the  injunction,  the  complainant  may  read  affidavits  io  contra- 
diction of  such  new  matter.  ib, 

20.  On  an  application,  by  petition,  verified  by  the  affidavit  of  the 
party,  to  set  aside  a  sale,  the  material  facts  alleged  in  the  peti- 
tion must  be  proven.  The  atfidavit  of  the  party,  except  as  to 
facts  peculiarly  within  his  own  knowledge,  must  be  supported 
by  other  evidence.     Coxe  v.  Halsted,         •  311 

21.  Where  the  interest  of  a  witness  may  be  released  by  the  party 
offering  him,  and  no  objection  is  made  to  the  witness  on  his 
examination,  an  objection  made  for  the  first  time  at  the  hear- 
ing, will  not  be  sustained,  without  giving  the  party  offering  him 
an  opportunity  to  release  that  interest  and  to  re-examine  the 
witness.     Neville  v.  Demeritt,  321 

22.  Parties  are  always  examined  as  witnesses,  by  the  very  terms 
of  the  order,  subject  to  all  just  exceptions  at  the  hearing.  But 
witnesses,  not  parties,  should  be  objected  to  at  the  time  of  their 
examination.  ib, 

23.  A  mere  trustee  may  always  be  examined  as  a  witness  by  a 
co-defendant.  If  it  turns  out  upon  the  hearing  that  he  has  an 
interest  in  the  cause — that  a  decree  may  be  obtained  against 
him,  although  it  be  for  costs  only,  his  testimony  will  be  exclu- 
ded, ih. 

24*  A  complainant  will  not  be  ordered  to  answer  interrogatories 


INDEX.  666 

which  arc  not  filed  within  fifteen  days  after  filing  the  answer, 
unless  a  sufficient  reason  be  discloseu  to  excuse  the  neglect  on 
the  part  of  the  defendant  to  file  his  interrogatories  pursuant  to 
the  rule  of  the  court.     Phelps  v.  Curtis^  387 

IV.   Reference  to  a  Master^  Report,  Exceptions,  ^c,  Decree. 

25.  On  a  bill  for  foreclosure,  against  infants  and  others,  where  any 
of  the  defendants  have  answered,  the  complainant  cannot  en- 
ter a  rule  of  course  to  refer  the  cause  to  a  master,  except  by 
consent  of  such  defendants  as  have  answered,  or  their  solicitor. 
Faitoute's  ex^rs  v.  Haycock,  105 

26.  Exceptions  to  the  master's  report  must  be  filed  within  eight 
days.     Taylor  v.  Thomas,  106 

27.  A  decree  pro  confesso  may  be  taken  at  any  time,  after  the 
time  limited  for  the  defendant  to  plead,  answer  or  demur,  has 
expired.  It  may  be  taken  without  notice,  and  as  of  course, 
unless  it  appear  that  some  prejudice  Avill  theieby  accrue  to  the 
adverse  party.     Oakley  v.  O'Neill,  287 

28.  Where  the  complainant's  mortgage  covers  several  parcels  of 
land,  which  are  covered  by  subsequent  incumbrances,  the  de- 
cree may  direct  the  whole  of  the  property  to  be  sold,  and  the 
proceeds  applied  to  satisfy  as  well  the  subsequent  incumbrances 
as  the  mortgage  of  the  complainant ;  and  although  the  com- 
plainant's mortgage  is  satisfied  by  the  sale  of  part  of  the  pre- 
mises, the  sherifiT  may  proceed  to  a  sale  of  the  remainder  to 
satisfy  subsequent  incumbrances.     £ly  v.  Perrine,  396 

29.  But  if  any  of  the  defendant's  mortgages  cover  more  property 
than  the  complainant's  mortgage,  the  deciee  cannot  direct  a 
sale  of  that  part  of  the  premises  not  covered  by  the  complain- 
ant's mortgage.  ift, 

30.  The  decree  must  not  go  beyond  the  relief  prayed  in  the  bill, 
and  that  is  confined  to  a  foreclosure  and  sale  of  the  premises 
desciibed  in  the  bill.  ib. 

V.  Relief— how  granted. 

31.  On  a  bill  filed  to  establish  a  will  devising  real  estate,  the 
court  may  grant  relief  either  by  making  an  injunaioD  perpet- 
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ual,  restraioing  the  defendants  from  proeecutkig  any  mk  t9 
-  disturb  the  complainants  in  the  possession  of  Iheir  respective 
tracts,  or  by  directing  a  release  on  the  part  of  the  defendants  of 
all  their  right  in  said  lands  to  be  made  to  the  complainants,  or 
by  a  decree  establishing  the  will  in  all  its  parts.  The  last 
course  should  be  adopted  wherever  the  contents  of  the  will  can 
be  ascertained.     Bailey  v.  SiileSy  220 

32.  Bill  filed  for  relief  on  the  ground  of  fraud  ;  relief  granted  on 
the  ground  of  mistake.     ReacPs  adw!rs  v.  Cramer^  277 

Vr.  Money  paid  into  Courts  Surplus  Money. 

33.  When  the  amount  awarded  to  be  paid  by  a  railroad  company 
under  the  act  of  incorporation,  for  land  taken  or  damages  done 
by  ihem,  is  directed  by  the  statute  to  be  paid  into  the  court  of 
chancery  for  the  use  of  the  owner  or  owners  of  the  land^  no 
notice  to  the  company  is  necessary,  of  an  application  by  the 
owners,  for  an  order  upon  the  clerk  to  pay  over  the  money  so 
deposited.     Ex  parte,  Van  Vorsfs  heirs,  292 

84.  An  order  to  pay  over  the  money  so  deposited  will  not  be 
made,  without  a  reference  to  a  master  to  ascertain  the  rights  of 
the  applicants.  ib. 

35.  Where,  upon  petition  for  surplus  money,  an  order  of  reference 
is  made  to  a  master,  ihe  master  must  make  his  report,  and  a 
final  order  of  the  court  be  made  in  the  premises,  before  the 
money  can  be  paid  over.     Ex  parte,  Allen,  3S8 

VII.  Court  of  Appeals, 

36.  This  court  will  give  to  a  decision  of  the  court  of  appeals 
made  in  the  same  cause,  its  fair  and  just  legal  effect.  Snaw- 
hilVs  heirs  v.  SnowhilVs exhs,  30 

37.  Where  a  decree  of  the  chancellor,  allowing  a  general  de- 
murrer, is  reversed  in  the  court  of  appeals,  and  the  demurrer 
overruled,  the  court  of  appeals  should  direct  the  record  aod 
proceedings  in  the  cause  to  be  remitted  to  the  court  of  chan- 
cery, ib. 

Vide  Injunction.     Issue.    Partition,  2,  5.     Prerogative 

Court.     Receivers,  2. 
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PREROGATIVE  COURT. 

1.  The  appeal  given  to  the  prerogaiive  court  by  the  twenty- 
seventh  section  of  the  act,  entitled,  "An  act  (o  ascertain  the 
power  and  authority  of  the  ordinary  and  his  surrogates,  to 
regulate  the  jurisdiction  of  the  prerogative  court,  and  to  estab- 
lish an  orphan's  court  in  the  several  counties  of  this  state,^' 
passed  June  13th,  1820,  {Rev,  LawSy  784,)  authorizes  the 
ordinary  to  look  into  the  merits  of  the  decision  made  by  the 
orphan's  court  in  granting  letters  of  guardianship,  and  to  affirm 
or  set  aside  and  change  the  appointment  made  by  the  orphan's 
court,  as  the  ordinary  shall  think  the  legal  and  just  rights  of 
the  parties  require.     Read  v.  Drake,  78 

2.  In  cases  of  disputed  claims  to  the  right  of  guardianship,  the 
depositions  taken  at  the  hearing  should  be  reduced  to  writing 
by  the  surrogate,  and  be  sent  up  with  the  papers  on  the  ap« 
peal.  tfr. 

3.  Whether  depositions  are  taken  and  sent  up  or  not,  the  ordi- 
nary may,  in  his  discretion,  allow  further  depositions  to  be 
taken  on  notice,  before  the  surrogate,  to  be  used  on  the  hear- 
ing of  the  appeal.  ib. 

PROBATE.     Vide  Will,  1. 

PROCESS.     Vide  Practice,  I. 

PROMISSORY  NOTE.     Vide  Evidence,  9. 

PUCLICATION.     Vide  Practice,  II. 

PURCHASER.     Vide  Vendor  and  Purchaser. 

R. 

RECEIVERS, 

1.  Receivers,  being  officers  of  this  court,  are  at  all  times  entitled 
to,  and  must  receive,  its  advice  and  protection.  Cammack  v. 
Johnson^  163 

2.  The  authority  of  appointing  receivers  of  an  incorporated  com- 
pany, under  the  act  of  February  16tb,  1829,  is  a  delicate  oney 
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and  should  be  cauiiously  exercised.     It  by  no  means  follow?^ 
*  that,  because  an  injunction  is  granted,  receivers  should  be  ap- 
pointed.    Oakley  v.  Paterson  Bank,  173 

3.  That  one  of  the  directors  is  indebted  to  the  bank  ;  that  he  is 
security  for  his  son,  who  was  formerly  cashier,  and  that  he  is 
using  means  to  avoid  respon.'^ibility  in  that  respect,  and  that 
there  is  division  and  discord  in  the  board  of  directors,  affords  no 
just  ground  for  divesting  the  board  of  the  property  and  vesting 
it  in  receivers.  t6. 

4.  In  the  ap|)ointment  of  receivers,  the  court  will  not  rest  upon 
affidavits  stating,  as  matters  of  belief,  that  great  frauds  have 
been  committed  against  the  bunk,  without  stating  by  whom 
committed,  or  in  what  those  frauds  consist.  ib. 

6.  Under  the  statute,  the  complainant  may,  upon  any  new  slate 
of  facts,  renew  his  application  for  the  appointment  of  re- 
ceivers.  id, 

REDEMPTION  (EQUITY  OF.)    Vide  Mortgaqe,  IIL 

REFERENCE  TO  MASTER-    Vide  Practice,  IV. 

RELIEF.     Vide  Practice,  V. 

REPORT  (MASTER'S.)    Vide  Practice,  IV. 

REVIVOR  (BILL  OF.)    Vide  Practice,  I. 

S. 

SALE  OF  LAND. 

Vide  Executors  and  Administrators,  9.     Sheriff  and 

Sheriff's  Sale.    Mortgage,  IIL 

SHERIFF  AND  SHERIFFS  SALE. 

t.  Judgment  and  execution  creditors  of  a  defendant  in  execution, 
whose  property  has  been  sold  by  the  sheriflT,  stand  in  a  posi- 
tion which  fully  entitles  them  to  be  heard  upon  an  npplicatioa 
for  relief  against  the  sheriff's  sale;  and  if  the  sale  is  in  any 
respect  illegal,  it  may  be  set  aside  at  their  instance.     Mericin 


INDEX.  569 

2.  Where  the  sherifT'i?  advertisement,  afler  specifying  sundry  par- 
cels of  land  to  be  sold  by  the  sheriff,  adds,  '^  together  with  all  his 
(the  defendant's)  other. real  estate  in  the  county  of  Atlantic,  of 
which  a  more  particular  description  will  be  given  on  the  day  of 
sale,"  it  seems  that  the  advertisement  is  defective,  and  insuflS- 
cient  to  authorize  the  sale  of  any  lands  except  those  specified 
in  the  advertisement.  ib. 

3.  Some  description,  by  which  the  property  may  be  known, 
though  imperfect  in  itself,  is  necessary.  ib. 

4.  The  discretion  confided  to  the  sheriff  as  a  public  ofllicer,  in 
selling  property,  must  not  be  unnecessarily  or  hastily  interfered 
with,  nor  without  the  charges  (against  his  conduct)  being  sus- 
tained by  indisputable  evidence.  A  sale  by  a  sheriff,  upon  ex- 
ecution, in  one  parcel,  of  a  large  quantity  of  the  defendant's 
property,  which  is  readily  susceptible  of  division,  can  never  be 
justified  upon  any  other  ground  than  as  being  the  best  mode 
for  making  it  bring  the  most  money.  ib, 

5.  A  property  may  be  so  circumstanced — one  part  so  dependent 
on  the  other — as  to  require  a  sale  in  large  parcels ;  but  the 
general  rule  is,  that  it  must  be  sold  in  different  parcels  if  plainly 
divisible.  ib. 

6.  A  sheriff  cannot  require  security  of  a  duly  authorized  agent  of 
the  plaintiff  in  execution,  for  the  performance  of  his  contract, 
nor  can  he  refuse  the  bid  of  such  agent  for  the  want  of  the 
required  security.  ib, 

7.  The  exercise  of  the  sheriff's  discretion  must  be  a  legal  one,  and 
so  controlled  as  to  work  no  injustice  or  oppression.  ib. 

8.  A  sheriff  may  refuse  to  take  the  bid  of  an  irresponsible  man,  or 
of  any  one  when  he  is  well  satisfied  that  the  sale  could  only 
be  embarrassed  by  accepting  it.  ib. 

9.  No  exercise  of  the  power  of  the  court  can  be  plainer,  than  that 
of  controlling  sales  by  public  ofllicers,  on  its  own  process.  Sea-^ 
man  v.  Riggins^  214 

10.  The  practice  of  the  English  chancery,  of  opening  sales  upon 
an  offer  made  to  bid  more  for  the  property,  without  any  allega- 
tion of  surprise  or  fraud,  has  not  been  adopted  in  this  state,    ib. 

11.  To  justify  the  interference  of  the  court,  there  must  be  fraud, 
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mistake,  or  some  accident,  by  which  the  rights  of  partiei  have' 
been  alTected.  ib^ 

12.  Sale  set  aside  when  the  agent  of  an  incumbrancer,  whose 
interests  were  prejudiced  by  the  sale,  and  who  intended  to  pur- 
chase, was  prevented  from  attending  the  sale  by  accident  and 
by  an  unintentional  mistake  of  the  complainant's  solicitor,    ib. 

13.  The  discretion  vested  by  law  in  the  sheriff  is  a  legal  discre- 
tion, and  the  court  will  not  permit  such  an  exercise  of  it  as 
shall  work  injustice  and  wrong.  ib- 

14.  It  i»  not  necessary  that  advertisements  of  the  sale  of  real  es- 
tate by  a  sheriff  or  a  master  in  chancery,  should  be  signed  by 
the  oHicer  with  his  own  proper  signature.  Whether  the  officer's 
name  is  signed  to  the  advertisement  by  himself,  or  printed,  or 
signed  by  another,  is  immaterial.  In  either  case  it  is  a  virtaal 
signing  by  the  officer.     Coze  v.  Hoisted^  311 

15.  Where  a  sale  by  a  sheriff  or  master  is  adjourned,  no  publica- 
tion  of  the  adjournment  is  necessary.  ib. 

16.  Where  a  sale  is  advertised  for  a  specified  day  between  the 
hours  of  iicelve  and  Jive  ohlock  in  the  afternoon^  and  the 
property  is  sold  in  pursuance  of  such  advertisement,  the  sale 
will  not  be  set  aside,  although  there  is  a  propriety  and  conve- 
nience in  specifying  a  particular  hour  between  twelve  and  five 
o'clock  for  the  sale.  t6. 

17.  Nor  will  a  sale  by  an  officer  be  set  aside  because  the  terms  of 
sale  arc  unusually  strict  or  severe,  if  the  circumstances  of  the 
case  call  for  rigid  measures,  and  no  design  is  manifested  loop- 
press  or  injure  the  defendants.  ib. 

18.  Where  a  tract  of  land  is  divided  into  distinct  parcels,  it  must 
be  sold  in  that  way.  t6. 

19.  A  refusal  by  the  sheriff  to  deliver  a  deed  to  the  purchaser  at 
a  sheriff's  sale,  when  rightfully  demanded,  will  not  absolve  the 
purchaser  from  his  obligation  to  comply  with  his  contract,  if 
after  such  refusal  by  the  sheriff  the  purchaser  offer  to  accept 
the  deed.     Ely  v.  Perrine,  396 

20.  Where  the  complainant's  mortgage  covers  several  parcels  of 
land,  which  are  covered  by  subsequent  incumbrances,  the  de- 
cree may  direct  the  whole  of  the  property  to  be  sold,  and  the 
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'proceeds  applied  to  salisf}'  as  well  ihc  subsequent  incumbrances 
as  the  mortgage  of  the  com|>lainant :  and  although  the  com- 
plainant's mortgage  is  satisfied  by  the  sale  of  part  of  the  premises, 
the  sheriff  may  proceed  to  a  sale  of  tlie  remainder  to  satisfy  the 
subsequent  incumbrances.  t6. 

21.  Where  the  decree  and  execution  are  against  the  wife  of  the 
mortgagor,  and  it  afterward^!  proves  that  lier  right  in  the  mort- 
gaged premii-es  is  not  released,  a  specific  performance  will  not 
be  decreed,  although  the  property  was  sold  subject  to  all  legal 
prior  incumbrances.  ib. 

22.  The  property  under  such  circumstances  (to  entitle  the  sheriff 
to  a  decree  ngainst  the  purchaser  for  a  specific  performance) 
should  be  sold  with  a  distinct  recognition  of  the  dower  right  of 
the  wife  of  the  mortgagor.  ib, 

23.  Where  by  the  conditions  of  a  sheriff's  sale  it  is  provided  that 
^'  if  the  purchaser  do  not  comply  with  the  conditions,  the  pro- 
perty shall  be  resold,"  the  sheriff  is  not  bound,  upon  a  failure 
of  the  purchaser  to  cojnply  with  the  conditions,  to  make  a  se- 
cond sale,  though  requested  to  do  so  by  the  defendant  in  exe- 
cution.     Woodkull  V.  Ncafie,  409 

124.  It  is  the  duty  of  a  sheritfto  sell  property  plainly  divisible  in 
separate  parcels.  Yet  where  a  sale  is  made  in  violation  of  this 
rule,  if  made  with  the  approbation  of  the  owner  of  the  property, 
and  if  thirteen  years  have  elapsed  since  the  sale,  and  the  pro- 
perty has  descended  to  the  heirs  of  the  purchaser,  the  court 
will  not  for  this  cause  alone  disturb  the  title.  Pe//w  v. Craigf,  495 
Vide  Trust  and  Tuustei:,  4,  5, 

SPECIFIC  PERFORMANCE. 

yide  Agreement.     Evidence,  If),  17,     Landlord  and 

Tenant,  I.     Sheriff's  Sale,  21,  22. 

SPOLIATION.     Vide  Will,  7,  10. 

SUBSTITUTIOiN.     Vide  Mortgage,  I.  2, 

SUPPLEMENTAL  BILL.     Vide  Practice,  I. 

SURPLUS  MONEY.    Vide  Practice,  VL 
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T. 

TENANT.     Vide  Landlord  and  Tenant. 

TESTAMENTARY  CAPACITY.    Vide  Capacitv. 

TESTIMONY.     Vide  Evidenck.    Practice,  III. 

TRENTON  BANKING  COMPANY.     Vide  Corporations. 

TRUST  AND  TRUSTEE. 

1.  A  inidtce  cnnriot  transfer  a  trust  estate  to  his  own  use,  nor 
will  be  be  permitted  to  make  any  profit,  gain  or  advantage  to 
himself,  out  of  the  trust  estate  in  liis  hands.  Trenton  Bank- 
ing Co.  V.  Woodrvff^  117 

2.  In  the  case  of  a  direct  trust,  no  time  bars  the  claim  as  between 
the  trustee  and  his  cestui  que  trust.  Allen's  adin^rs  v.  Wool- 
ley's  cx'rs,  209 

3.  B.  A.  executed  a  power  of  attorney  to  J.  W.,  and  thereby 
placed  her  whole  property  at  the  disposal  of  the  attorney,  with 
full  power  to  collect  her  choses  in  action,  and  to  make  sale  of 
her  goods  and  chattels,  and  out  of  the  principal  as  well  as  in- 
tcrc^^t  of  the  proceeds  to  maintain  and  support  her,  with  a  spe- 
cial provision  that  J.  W.  should  account  whenever  required. — 
Held,  that  this  is  a  direct  trust,  to  which  a  plea  of  the  statute 
of  limitations  is  not  applicable.  ib, 

4.  Where  a  bill  is  filed  for  relief  against  a  sheriff's  sale  of  the 
complainant's  property,  on  the  ground  that  the  purchaser  was 
the  agent  of  the  defendant  in  execution,  and  purchased  as 
trustee  for  hini;  it  is  no  objection  to  granting  relief  that  the 
trust  was  not  in  writing.     Hoagland  v.  Hoa gland.  501 

r>.  Merc  inadequacy  of  price  allbrds  no  presumption  that  the  pro- 
perty was  purchased  in  trust  for  the  owner.  i6. 

u. 

USURY. 

1.  To  constitute  usury,  under  the  statute  of  New- Jersey,  there 
must  be  a  contract  in  violation  of  the  act.  Howeirs  cxts  v. 
Allien,  44 
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9-  If  &  pturty  agree  to  lend  mouey  at  a  legal  rate  of  interest,  and 
after  completing  the  contract,  and  receiving  the  borrower's  obli- 
gation for  the  money,  withholds  a  part  of  the  amount  loaned, 
in  violation  of  the  agreement  of  the  parties,  the  obligation  is 
not  thereby  tainted  with  usury,  although  the  money  be  with- 
held by  the  lender  as  a  premium  for  the  loan.  ib. 

3.  The  obligation,  in  such  case,  is  a  valid  security  for  the  amount 
actually  advanced  upon  it,  but  no  more.  The  borrower  will 
be  entitled  to  a  credit  for  the  amount  withheld  in  violation  of 
the  agreement.  ib. 

4.  The  selling  of  goods,  or  stock,  or  property  of  any  kind,  at  a 
price  beyond  its  value,  as  part  of  a  loan,  by  way  of  cover  or 
pretext  for  obtaining  more  than  the  legal  rate  of  interest,  will 
taint  the  whole  transaction  with  usury,  and  destroy  the  validity 
of  the  instruments  given  for  the  loan.  Grosvenor  v.  Flax 
and  Hemp  Manufacturing  Co.  453 

5.  Proof  that  part  of  the  loan  was  advanced  in  goods  or  stock, 

will  not  throw  on  the  opposite  party  the  burthen  of  proving  the 

value  of  such  goods  or  stock.    The  person  charging  ihe  usury 

must  prove  not  only  that  the  goods  or  stock  constituted  a  part 

of  the  loan,  but  also  that  they  were  put  off  at  a  price  beyond 

their  value.  ib. 

Vide  Evidence,  9. 

V. 

VENDOR  AND  PURCHASER. 

1.  The  vendor  of  an  estate,  from  the  time  of  his  contract,  is  a 
trustee  for  the  purchaser ;  and  the  vendee,  as  to  the  money,  is 
a  trustee  for  the  vendor.     Hoagland  v.  Latourette^  254 

2.  If  a  person  who  has  contracted  to'sell  land,  sells  it  to  a  third 
person,  the  second  purchaser,  if  he  have  notice  at  the  time  of 
his  purchase  of  the  previous  contract,  will  be  compelled  to  con- 
vey the  property  to  the  first  purchaser.  ib. 

3.  Being  a  purchaser  with  notice  of  the  equitable  title  of  the  ven- 
dee under  the  contract,  he  stands  in  the  place  of  the  vendor, 
and  is  liable  to  the  same  equity.  ib. 
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4.  A  judgment  creditor,  with  notice,  can  stand  in  no  better  ettti' 
ation  than  n  purchaser.  ib, 

5.  Articles  made  for  a  valuable  consideration,  and  the  money 
paid,  will  in  equity  bind  the  estate  and  prevail  against  any 
judgment  creditor  mesne  between  the  articles  and  the  convey- 
ance ;  but  the  consideration  p.aid  must  be  somewhat  adequate 
to  the  thing  purchased.  ib. 

6.  If  the  vendee  be  a  creditor  of  the  vendor,  and  his  design  in 
purchasing  be  to  save  his  debt,  and  this  be  known  to  the  se- 
cond purcLaser,  equity  will  regard  the  purchase  money  as  paid 
the  moment  the  contract  is  complete,  and  a  subsequent  judg- 
ment will  not  attach  upon   the  purchase  money  in  the  hands 

.  of  the  vendee.  ib, 

7.  A  judgment  creditor  mesne  between  the  articles  and  the  con- 
veyance, will  be  restrained  by  per^ietual  injunction  from  en- 
forcing his  judgment  against  the  estate.  ib, 

8.  The  owner  of  a  tract  of  land,  with  (he  boundaries  of  \vh\ch 
he  was  unacquainted,  caused  it  to  be  surveyed,  run  ofT  into 
different  lots,  and  a  map  made,  preparatory  to  a  sale  at  auction. 
On  the  day  of  sale  the  map  was  exhibited,  and  the  properly 
sold  according  to  the  map.  A  deed  was  prepared  by  the  ven- 
dor, according  to  the  map,  for  one  of  the  lots,  sold  for  a  fifteen 
acre  tract  more  or  less ;  but  the  description  afterwards,  and  be- 
fore the  execution  of  the  deed,  was  altered  by  the  vendor,  at  the 
instance  of  the  purchaser,  who  was  v.ell  acquainted  with  the 
premises,  and  who  alleged  that  the  deed  as  originally  prepared 
did  not  cover  all  the  land  purchased  by  him.  The  effect  of  the 
alteration  in  the  description  was  to  pass  twenty-seven  acres  to 
the  purchaser  not  included  in  the  plot  or  map  exhibited  at  the 
sale,  and  which  the  vendor  did  not  .know  belonged  to  him. 
The  court  decreed,  that  the  vendee  should  re-convey  to  the 
heirs  of  the  vendor,  all  the  land  exceeding  the  fifteen  acres  as 
described  in  the  map  by  which  the  sale  was  made,  and  should 
pay  the  annual  value  thereof  from  the  time  he  took  |)ossession 
under  the  deed.     Reads  admVs  v.  Cramer,  277 

9.  Where,  on  a  contract  for  the  purchase  of  real  estate  between 
A.  and  B.,  the  deed  is  made  to  C.  at  the  request  of  B. ;  on  a 
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bill  to  set  aside  the  deed  for  fraud,  C.  will  not  stand  in  any  oth- 
er or  better  situatiou  than  B.  the  purchaser  would  have  done 
had  the  title  been  made  directly  to  him.   Torrey  v.  BmcA-,  366 

10.  The  substitution  of  the  name  of  a  third  person  in  the  deed  in 
the  place  of  the  purchaser,  and  at  his  instance,  will  not  place 
the  grantee  in  the  situation  of  a  bona  fide  purchaser  without 
notice.  ih. 

11.  The  folly  and  indiscretion  of  the  vendor  can  never  justify  the 
vendee  in  obtaining  his  property  without  compensation.        ib. 

Tide  Agreement,  9,  10.     Deed,  4,  6.     Mortgage,  I.  1,  HI. 

w. 

WARD.     Vide  Guardian  and  Ward. 

WILL. 

1.  It  is  not  indispensable  that  the  party  offering  a  will  or  codicil 
for  probate  produce  all  the  witnesses,  provided  those  produced 
prove  its  due  and  legal  execution.    Whitenack  v.  Stryker,     8 

2.  Tiie  witnesses  must  attest  the  will  at  the  request  of  the  testa- 
tor, but  it  is  not  necessary  that  the  testator  should  openly  make 
the  lequcst.  His  acquiescence  when  the  witnesses  are  called 
in  for  that  purpose  by  another,  is  sufficient.  ib. 

3.  The  influence  acquired  over  a  testator  by  kind  offices,  uncon- 
nected with  any  fraud  or  contrivance,  can  never,  alone,  be  a 
good  ground  of  setting  aside  a  will :  such  influence  is  lawful 
and  proper.     Lowe  Vr  Williamson,  82 

4.  The  influenre  thus  acquired,  though  exerted  over  a  testator 
above  eighty  years  of  age,  who^e  bodily  faculties  are  impaired, 
and  who,  without  good  reason,  entertains  feelings  of  hostility 
to  his  family,  cannot  invalidate  the  will.  ib^ 

5.  Where  a  testator  by  his  will  devises  his  land  to  the  use  of  his 
wife  for  life,  and  directs  that  it  ehali  be  sold  upon  the  marriage 
or  death  of  the  wife,  and  the  youngest  child  coming  of  age^ — 
upon  the  death  of  the  testator  the  fee  vests  in  the  heirs.  Gest 
V.  Flockj  108 

6.  Whether  under  the  will  the  executors  have  the  power  of  ma- 
king sale  or  not,  unless  the  lands  are  devised  to  them,  they 
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must  be/ore  the  sale  dcsceod  to  the  heirs ;  aDd  having  so  de^ 
scended,  the  heirs  have  the  power  to  transfer  their  interesi  in 
the  lands,  so  far,  at  leasts  as  to  entitle  the  alienee  to  all  their 
rights,  wliatever  disposition  may  afterwards  be  made  o( 
them.  lb, 

7.  In  a  case  of  spolialhn  of  a  will,  equity  has  jurisdiction,  and 
the  will  may  be  established  in  this  court.  Bailey  y.  SiUes,  220 

8.  In  order  to  establish,  a  will  in  the  court  of  chancery,  all  the 
witnesses  to  the  will,  if  within  the  power  of  the  court,  must  be 
examined.  But  if  either  of  the  witnesses  be  dead,  or  insane, 
or  without  the  jurisdiction  of  the  court,  the  will  may  be  estab- 
lished without  the  evidence  of  such  witnesses.  ib. 

9.  Under  the  statute  of  New-Jersey,  it  is  requisite  to  the  due  exe- 
cution of  a  will  to  pass  real  estate,  that  the  testator  sign  hia 
name  in  the  presence  of  the  witnesses.  tb. 

10.  On  a  bill  filed  to  establish  a  will,  under  a  charge  of  spoliation, 
it  is  not  necessary  to  prove  that  the  spoliation  was  committed 
by  the  individual  charged  in  the  bill,  or  by  whom  it  was  conn 
mitted.  It  is  enough  if  the  fact  of  the  spoliation  be  estab- 
lished, ib. 

WITNESS.    Vide  Evidence.     Practice,  III. 
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